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The  GrENERAL  Terms  of  the  Supreme  Court. 


JE^rst  Department.  Second  Department. 

HOM.  NOAH  DAVIS,  P.  J.  Hon.  JOSEPH  F.  BARNARD.  P.  J. 

"     JOHN  R.  BRADY,  "     JASPER  W.  GILBERT. 

••     CHARLES  R  INGALLS.  "     JACKSON  0.  DYKMAN. 

Third  Department.    Fourth  Departinent. 

Hon.  WM.  L  LEARNED.  P.  J.  Hon.  JOSEPH  MDLLIN,  P.  J. 
"     AUGUSTUS  BOCKES.           -     "     JAMES  C.  SMITH. 

"    DOUGLASS  BOARDMAN.  "     JOHN  L.  TALCOTT. 
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Firwl  Judicial  IHstriei.  Fifth  Jttdieial  IHstrict. 

J0HNB.B&ADT.      &E0SaE  0.  BAASETT,      MILTOH  H.  MEBWIH,      JOSEPH  MUUJV 
lOAH  BAVIB,  0HABLE8  DOHOHUE,        &E0BOE  A.  HABBIV.      JAMES  HOXOV. 

ABRAHAM  B.  LAWBENOE. 

Second  Judicial  district.  Sixth  Judicial  District, 

OALVIN  E.  FBATT.      JASPER  W.  OILBERT.  WM.  MURRAT,  Jr..    DAVID  L.  FOLLETT, 
J0SEPHF.BAR9ARD.JA0E80H0.DTEMAN.  OELORAE. MARTIN,  DOUO LASS  BOARDMAN 

Third  Judicial  District.  Seventh  Judicial  District. 

0HA8.R.INaALL&  WM.  L.  LEARNED.     JAMES  0.  SMITH.    *  JAMES  L.  ANGLE, 

THE0D0RI0R.WE8TBR00X.A.MELVIN08B0RN.  OHAS.  0.  DWIOHT,  DAVID  RUM8ET. 

Fourth  Judicial  District.  Eighth  Judicial  Districts 

AUOnSTUS  B00EE8,    OHARLBS  0.  TAPPAN.    &E0ROE  BARKER,    OHARLES  DANIELS. 
JOSEPH  POTTER,        JtlDSON  S.  LANDON.      JOHN  L'  TALOOTT,    ALBERT  HAIOHT. 
*  Appointed  by  the  GtoTernor,  December  90.  18T7,  in  place  of  Oeorgc  W.  Hawson,  aeccsasea. 
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ERRATA 


In  12  Hun,  page  viii,  strike  out  words  "People  v.  Lord,  12-282,  affirmed 
January  15,  1878." 

In  10  Hun,  page  311,  for  second  line  of  head  note,  read  '*  against  an  estate 
held  by  an  executor  jointly  with  others,  where  the  same."     • 
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CA  USES  in  which  Deddons  contained  in  these  Reports  have 
been  passed  upon  by  the  Court  of  Appeals : 

Hnif,  YOL.         PAGB. 

Baij>win  v.  Liybrpool  and  Gbbat  Western  Steam  Co 11       496 

Affirmed:  Jyrie  11,  1878. 

Bbebs  9.  Shannon 12       161 

Eewrted  and  new  trial:  April  16.  1878. 

BiRDBALL  V.  Clark 7       861 

Order  granting  netc  trial  reversed  and  judgment  on  report  of  referee 
affirmed:  Mardi  19,  1878. 

Booth  v,  CiiEYELAND  Rolling  Mills  Co.    (See  6  Ilun,  591.)    11       278 

Affirmed:  May  21,  1878. 

Calvo  «.  Davies 8       222 

Affirmed :  AprU  2,  1878. 

Clubsuan  «.  Long  Island  R.  R.  Co 9       618 

Affirmed:  AprU  9,  1S7S. 

Cochran  v.  Ingersoll 18       868 

Appeal  dismiMed:  April  16,  1868. 

Connecticut  Fire  Inb.  Ca>.  v.  Erie  Railway  Co 10         69 

Judgment  and  order  setting  aside  verdict  and  dismimng  complaint  reversed, 
and  judgment  ordered  on  verdict :  April  23,  1878. 

DUFFIELD  «.  HORTON 10  140 

Affirmed:  Aprils,  1878. 

Elwell  v.  Johnson 3       668 

Appeal  dismissed:  June  4,  1878. 

Ferris  v.  Van  Vbchten 9         12 

Reversed,  new  trial :  March  26,  1878. 

First  National  Bank  OF  Chittbnango  «.  Morgan 6       846 

Affirmed:  March  26,  1878. 

German  American  Bank  v.  Pittbton  and  Elmira  Coal  Co 9       205 

Same  «.  Morris  Run  Coal  Co 9       205 

Appeal  dismissed,  costs  of  one  appeal  only  in  Cmirt  of  Appeals :  May  28, 

1878. 

Quest  v.  Citt  op  Brooklyn 9       198 

Judgment  reversed  and  judgment  for  phtintiff  an  demurrer  with  leave  to 
defendant  to  answer,  costs  to  *alnde  event  of  action,  on  authority  of  Town- 
send  V.  City  of  Brooklyn :  April  16,  1878. 

Hastings  v.  Westchester  Fire  Ins.  Co 12       416 

Affirmed:  March 26,  1878. 

Hastings  «.  Westchester  Fire  Ins.  Co 12       416 

Motion  for  rea/rgument  denied,  with  ten  dollars  coste :  Apnl  26, 1878. 
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Hun,  tol.      paqb. 

HiGOiNB  V.  Phobnix  Mxtt.  Life  Inb.  Co 10       459 

Affirmed:  May  21,  1878. 

Hill  «.  Syracuse,  B.  and  N.  Y.  K.  R  Co 8       290 

Reversed  and  new  trial :  April  16, 1878. 

Howe  Machine  Co.  «.  Pettibonb 12        657 

Appeal  dismissed :  May  28,  1878. 

Jackson  v.  Johnson 11        509 

Beveraed  and  new  trial  unless  plaintiff  stipulates  to  reduce  recovery  in  the 
sum  of  $847.18  and  interest  from  March  3,  1868,  in  tohtch  case  judg- 
ment a>s  so  modified  affirmed  without  costs  to  eiVier  pa/rly  in  the  Court  of 
Appeals:  June  11,  1878. 

Jennings  v.  Conboy 10         77 

Order  reversed  and  new  trial:  April  9,  1878. 

KiNCAiD  V.  Archibald 10  9 

Affirmed:  Aprils,  1878. 

Langs  d.  Benedict 8       862 

AffiflrmM:  March.  19,  1878. 

Lesser  v.  People 12       668 

Affi/rm/id:  Ma/rch  19,  1878. 

Ltttauer  V,  Goldman 9       281 

Motion  for  reargurnent  denied,  with  ten  dollars  costs:  April  2,  1878. 

Manning,  Bowman  &  Co.  v.  Eebnan 9       686 

Affirmed:  March  19,  1878. 

Matson  v.  Farm  Building  Fire  Ins.  Co 9       415 

Beversed,  new  tiial:  April  16,  1878. 

Matter  of  Marsh s 10     .    49 

Motion  for  reargufnent  denied,  with  ten  doUars  costs:  April  26,  i878. 

Matter  OF  Rybrs 10         98 

Motion  for  reargurnent  denied,  with  ten  dollars  costs:  Ma/rch  26, 1878. 

May  v.  National  Bank  of  Malonb 9       108 

Affirmed :  March  2Q,  ]S7B. 

Merrill  v.  Agricultural  Ins.  Co 10       428 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  plaintiff  on 
stipulation :  May  21,  1878. 

Merrill  «.  Calkins 10       495 

Affmned :  May  21,  1878. 

Meyer  D.  Lathrop 10         66 

Affirmed:  April  16,  1878. 
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Mrs  «.  Andes  Ins.  Co 9       397 

Judgment, reversed  with  costs  to  defendant  after  appearance  in  action,  on 

ground  tfuU  cause  ica>s  removed  to  Circuit  Court  of  United  States :  May 

28.  1878. 

MuLLBR  V.  McKesson 10         44 

Affirmed:  April 2,  1878. 

MuRDOCK  V.  Prospect  Park  and  C'onet  Island  R.  R  Co 10       598 

Reversed,  new  trial:  May  31, 1878. 

New©  NicoLL 12       481 

Affirmed:  March  19,  1878. 

New  t>.  NiooLL 13       431 

Motion  for  reargument  denied,  with  ten  dollars  costs :  April  3,  1878. 

Nichols  v,  Voorhis 9       171 

Appeal  dismissed :  Ma/y  21,  1878. 

Olcott  v.  Maclean 10       277 

Judgment  General  Term  reversed,  and  judgment  on  verdict  at  dreuit : 
Apra  2,  1878. 

Olcott  «.  Maclean ..     11       894 

Appeal  from  order  of  General  Term  dismissed,  without  costs  to  either 
party:  April 2,  1878. 

People  kz  rel.  Freer  v.  Canal  Appraisers 18         64 

Order  affirmed:  April  28,  1878. 

People  ex  rel.  Haneman  v.  Commissioners  of  Taxes 10       265 

Affirmed  on  opinion  of  Davis,*  P.  J.,  in  court  below :  April  9, 1878. 

Pbople  ex  rel.  Lawrence  v.  Supervisors  op  Westchester  Co  —  11  806 
Order  modified  so  as  to  direct  a  writ  of  mandamus  to  issue,  that  the  defend- 
ants reconsider  the  resolution  passed  by  them,  and  amend  the  same  so 
as  not  to  aUow  to  the  courUy  treasurer  the  »um  of  $668.57  retained  by 
him  for  fees  on  receiving  and  paying  over  the  State  taa  for  the  year  in 
question:  March  2Q,  1878. 

People  ex  rel.  Thompson  v.  Supervisors  of  Hamilton  Co 9         60 

Order  of  General  Term  reversed,  and  that  of  Special  Term  affirmed :  April 

9,  1878. 

PoLiNBKi  V.  People 11        890 

Affirmed:  March  19,  1878. 

Presbyterian  Soc.  of  Knoxboro  v.  Beach 8       644 

Reversed  and  new  trial :  June  4,  1878. 

QuiNLAN  «.  City  OF  Utica 11        217 

Affirmed:  June  4,  1878. 
*  II1I0  cue  appears  to  b«  one  in  which  Judge  Dantbx.8  wrote  in  the  court  below.    [Rkp. 
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SCHROEDER  tJ.  GURNEY 10  413 

Affirmed:  April 2B,  1878. 

ScoFiBLD  V.  Adams 12       366 

MoUonfoT  lea^  to  perfect  appeal  granted  on  terms :  April  23, 1878. 

Sherwood  v.  Agricitltural  Insurance  Co 10       593 

Order  granting  new  Prial  afflnned,  and  judgment  absolute  far  plaintiff  on 
stipulation :  May  21,  1878. 

Sleight  «.  City  of  Eingbton 11       5d4 

Motion  to  dimrUss  appeal  granted,  with  costs  up  to  time  of  making  Tuotion 
and  ten  dollars  costs  of  motion  :  March  26, 1878. 

Stewart  d.  Brahhall 11        139 

AfP/rmed:  June  4,  1878. 

Thayer  9.  Manley 8       660 

Order  of  General  Term  modified  and  judgment  ordered  for  plaintiff  for 
the  amount  of  f)erdict,  with  costs,  unless  the  defendant,  witJdn  tMrty 
days  after  notice  offiUng  the  remittitur,  cancels  and  returns  the  notes 
in  suit  to  tfi/C  plaintiff  and  pa/ys  the  plaintiff  costs,  in  which  case  the 
eomplaini  is  dismissed:  April  16,  1878. 

Ulster  County  Savings  Inst.  «.  Decker 11       616 

Order  reversed  and  proceedings  remitted  for  reliearing,  with  costs  to  the 
appellant:  March  26,  187a 

Ulster  County  Savings  Inst.  v.  Decker 11       516 

Motion  to  correct  remittitur  so  fa/r  as  that  costs  abide  event,  granted  without 
costs  of  this  motion :  June  4,  1878. 

Walsh  x.  Hartford  Fire  Ins.  Co 9       421 

Order  granting  new  trial  reversed  and  judgment  at  Circuit  affirmed : 
March  19,  1878. 

Wilkinson  v.  Gill 10       156 

Affirmed :  May  28, 1878. 

Wintermute  v.  Cooke 7       476 

Reversed  and  new  tried :  March  19,  1878. 

WooLSEY  V.  Brown 11         52 

Order  affirmed,  and  judgment  absolute  for  plaintiff  on  stipulation :  June 

4,  1878. 

Note.  —  The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of 
Appeals,  in  many  cases,  decide  an  appeal  upon  other  grounds  than  those  stated 
in  the  opinion  of  the  court  below.  The  affirmance  or  reversal  of  the  judgment 
of  the  General  Term  does  not  necessarily  show  that  the  Court  of  Appeals  con- 
curred in,  or  dissented  from,  the  statements  contained  in  the  opinion  of  the 
Supreme  Court.     [Rep. 
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isviwri),  1878. 


ISAAC  G.  GALE,  Respondent,  v.  THE  NEW  YORK  GEN-  I  w  A 
TRAL  AND  HUDSON  RIVER  RAILROAD  COMPANY,  53 
Appellant. 

BBoemioe  damages  —  MtUng  aside  of  wrdict  because  of—  Misconduct  of  juror  — 

waiver  of. 

ThiB  action  was  brought  to  recover  damages  for  injuries  sustained  by  the  plaintiff 
while  crossing  one  of  defendant's  tracks,  and  alleged  to  have  been  caused  by 
its  defective  condition.  Upon  the  trial  it  appeared  that,  prior  to  the  accident, 
phiintiff  had  worked  on  a  farm  and  could  do  any  work  connected  therewith; 
that  by  the  accident  his  right  leg  was  broken  near  the  hip;  that  he  was  confined 
to  his  bed  from  the  time  of  the  accident  in  July  to  October  first;  was  placed 
in  a  special  bed  and  his  leg  kept  extended  by  proper  appliances  for  eight 
weeks;  that  his  right  leg  was  one  inch  and  a-half  shorter  than  the  other;  that 
he  could  go  over  even  ground  with  one  crutch ;  and  had  mowed  on  a  mowing- 
machine,  raked  with  a  horse-rake,  and  driven  his  team  on  the  road  somewhat, 
but  was  not  able  to  do  much  farm  work ;  that  the  injury  was  permanent  and  he 
could  never  recover  therefrom.  The  jury  rendered  a  verdict  in  his  favor  for 
$14,000.     Hdd,  that  the  verdict  would  not  be  set  aside  as  excessive. 

During  the  trial,  the  court  having  adjourned,  one  of  the  jurors,  who  lived  twelve 
miles  from  the  court-house,  asked  the  plaintiff  to  let  him  ride  home  with  him. 
The  plaintiff  assented  and  the  juror  rode  with  him  about  ten  miles,  in  a  three- 
seated  sleigh,  plaintiff  and  the  driver  on  the  front  seat,  two  other  persons  on 
the  middle  seat  and  the  juror  and  another  person  on  the  back  seat.  Nothing 
was  said  about  the  trial.  Subsequently,  and  before  the  testimony  had  been 
closed,  the  defendant's  counsel  became  acquainted  with  these  facts,  where- 
upon plaintiffs  counsel  offered  to  allow  this  juror  to  be  excused,  if  defendant's 
Hun— Vol.  XIII.         1 
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Third  Department,  January  Term,  1878. 

counsel  so  desired.  Defendant's  counsel  stated  he  was  willing  to  leave  it  to  the 
juror's  sense  of  propriety  whether  he  should  or  should  not  remain  in  the  jury- 
box.  Held,  that  even  if  the  irregularity  would,  in  any  event,  have  justified  the 
setting  aside  of  the  verdict,  the  acts  and  statements  of  the  defendant's  counsel 
constituted  a  waiver  thereof. 

Appeal  from  an  order  at  Special  Term  denying  a  motion  for  a 
new  trial  upon  a  case  and  exceptions  and  affidavits. 

This  action  was  brought  to  recover  for  injuries  sustained  by  the 
plaintiff,  by  being  thrown  oflF  his  wagon,  loaded  with  hay,  when 
crossing  the  defendant's  trfcck  at  Ooeymans,  Albany  county,  in 
consequence  of  the  breaking  of  his  wagon  wheel.  Such  breaking 
was  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant in  not  keeping  the  surface  of  the  ground,  and  the  timbers  and 
planks  at  the  crossing,  in  good  repair.  The  answer  alleged  that  the 
crossing  was  in  good  repair  and  that  plaintijBPs  injuries  resulted  from 
his  own  negligence. 

The  action  came  on  for  trial  at  the  Albany  Circuit,  and  resulted 
in  a  verdict  for  the  plaintiflE  of  $14,000.  The  defendant  moved  for 
a  new  trial  upon  the  grounds  that  the  verdict  was  against  evidence, 
and  was  excessive  in  amount ;  that  errors  were  committed  on  the 
trial,  and  because  of  newly-discovered  evidence,  and  for  misconduct 
of  one  of  the  jury. 

Matthew  Hale,  for  the  appellant.  The  authorities  show  beyond 
question  that  this  verdict  ought  not  to  stand.  {McCoivneU  v. 
Hampton,  12  Johns.,  234;  CoJlms  v.  Albany  and  Schenecta^ 
EaUroad  Ccmypwny,  12  Barb.,  492  ;  Glapp  v.  Hiidaan  Hiver  Hail- 
road  Company,  19  id.,  461 ;  Murray  v.  Htcdson  Hiver  Hailroad 
Company,  47  id.,  196;  Tirmey  v.  The  New  Jersey  Stewinboat 
Compcmy,  5  Lans.,  607 ;  Peck  v.  New  York  Central  and  Hvdson 
Hiver  Hailroad  Company,  4  Hun,  236 ;  Cox  v.  New  York  Cenbral 
and  Hudson  Hiver  Hailroad  Company,  4  id.,  176 ;  Mclntyre  v. 
New  YorJc  Central,  47  Barb.,  515;  Chicago  amd  Hock  lakmd 
Hailroad  Compam^y  v.  McKea/m,  40  111.,  219,  237,  241 ;  Illinois 
Central  Hailroad  Company  v.  Welch,  52  id.,  183 ;  Chicago  and 
Alton  Hailroad  Company  v.  Wilson,  63  id.,  167;  Ooodna  v. 
Oskosh,  28  Wis.,  300 ;  Spicer  v.  Chicago  and  Northwestern  Ha4lr 
road  Company,  29  id.,  580 ;  Patton  v.  Sams,  32  id.,  195.) 
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£.  Countryman^  for  the  respondent.  There  was  no  misconduct 
of  the  juror  as  alleged.  The  following  cases  show  that  where 
the  act  or  thing  said  or  done  is  a  mere  indiscretion  or  inadvert- 
ence, and  occurred  from  motives  of  civility  or  kindness,  without 
any  intent  to  influence  the  juror  —  and  where  no  injustice  has  been 
done  —  the  verdict  will  not  be  disturbed:  Hilton  y.  Southworth 
(17  Me.,  303),  HaiuU^y  v.  Cole  (30  id.,  9),  Martin  v.  Mitchell  (28 
6a.,  382),  Shea  v.  Limrence  (1  Allen,  167),  WhiU  v.  Wood  (8  Cush., 
413),  Jonest  v.  Vail  (30  N.  J.  Law  Rep.,  135),  Enkin  v.  Morris 
Ca/rudj  etc.^  Co.  (24  N.  J.  L.,  538),  Sexton  v.  Leliearve  (4  Coldw., 
11),  Morris  v.  Vivian  (10  Mees.  &  Wels.,  137).  It  is  also  distinctly 
held,  in  numerous  cases,  that  where  the  alleged  iiregularity  is 
brought  to  the  knowledge  of  the  party  during  the  trial,  and  he 
proceeds  without  objection,  he  thereby  consents  to  abide  the  result, 
and  he  cannot  afterwards  raise  the  objection.  {Fessenden  v.  Sager^ 
53  Me.,  531 ;  State  v.  Daniels^  44  N.  H.,  383;  Fox  v.  Hazelton  10 
Pick.,  275 ;  Hdllock  v.  Franklin^  2  Met,  560 ;  Martin  v.  Tidwell^ 
36  Ga.,  332.)  For  so  severe  an  injury,  the  amount  of  the  verdict 
cannot  be  regarded  as  ex(;essive.  {Sloan  v.  N,  Y,  C  and  H.  li. 
R.  Co.,  1  Hun,  540  ;  liegeman  v.  Westsrn  R,  R.  Co.,  16  Barb.,  353 ; 
Shaw  V.  Boston  and  Wor.  R.  /?.  Cfc.,  8  Gray,  46 ;  Ransom  v. 
K  Y.  and  Erie  R.  R.  Co.,  15  N.  Y.,  416 ;  Laning  v.iT.  Y.  C. 
and  H.  R.  R.  Co.,  49  id.,  525 ;  Saujid^rs  v.  London,  etc.,  R.  C,  98 
Eng.  Com.  Law,  887 ;  Wright  v.  London,  etc.,  R.  Co.,  L.  R.,  10 
Q.  B.,  298 ;  L.  R.,  1  Q.  B.  Div.,  252.)  The  following  cases  of  a 
different  character,  for  personal  torts,  etc.,  tliough  not  strictly  in 
point,  are  nevertheless  illustrative  of  the  large  discretion  given  to 
juries  in  the  assessment  of  damages  where  they  are  not  founded  on 
proof  of  items  or  amounts :  In  Chambers  v.  Caidfield  (6  East,  245), 
a  ease  of  orim,.  con.,  the  verdict  was  £2,000  or  $10,000,  and  sus- 
tained. In  Wood  V.  Hurd  (2  Bing.  [N.  C],  485 ;  29  Eng.  Com. 
Law),  a  case  of  breach  of  promise,  the  verdict  was  £3,500  or 
$17,500,  and  sustained.  In  Merret  v.  Harvey  (5  Taunton,  442 ; 
1  Eng.  Com.  Law),  an  action  of  trespass  on  lands,  no  actual  damage, 
the  verdict  was  £500  or  $2,500,  and  sustained.  Heath,  J.,  in  his 
opinion,  said  he  knew  of  a  case  where  a  jury  gave  £500  ($2,500) 
damages  for  merely  knocking  a  man's  hat  off,  and  the  court  refused 
a  new  trial.    In  Tovmsend  v,  Hughes  (2  Modem,  150),  an  action 
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of  slander,  the  verdict  was  £4,000  or  $20,000,  and  sustained.  In 
jFabrigaa  v.  Mostyn  (2  W.  Black,  929),  an  action  for  false  imprison- 
ment, the  verdict  was  £3,000  or  $15,000,  and  sustained.  In  Ldth 
V.  Pope  (2  W.  Black,  1327),  an  action  for  malicious  prosecution, 
the  verdict  was  £10,000  or  $50,000,  and  sustained.  In  Scherpf  v. 
Szodeczhy  (1  Abb.,  366),  an  action  for  enticing  away  a  man's  wife, 
the  verdict  was  $10,000,  and  sustained.  In  Morcm  v.  Dcrniea 
(4:  Cow.,  442),  an  action  for  seduction,  the  verdict  was  $9,000,  and 
sustained.  (See  24  Barb.,  629.)  In  Fry  v.  BemieU  (9  Abb.  45), 
action  for  libel,  the  first  verdict  was  $10,000  (4  Duer,  247),  which 
was  set  aside  for  errors  of  law,  and  the  second  verdict  was  $6,000, 
and  sustained.  In  Rychman  v.  Pa/rkma  (9  Wend.,  470),  an  action 
of  slander,  the  verdict  was  $7,000,  and  was  sustained  as  not  exces- 
sive. In  Aah  V.  Aston  (Gen.  Term,  2d  department),  an  action  of 
assault  and  battery,  a  verdict  of  $25,000  was  sustained.  In  Dvberley 
V.  Chmnmg  (4  Dumf.  and  East.,  651),  an  action  of  crim,  oon.y  the 
verdict  was  £5,000  or  $25,000,  and  was  sustained,  although  Lord 
Ejbnyon,  before  whom  the  case  was  tried,  would  have  been  satisfied 
with  only  nominal  damages.  In  Hewlett  v.  CrutcJdey  (6  Taunton, 
277;  1  Eng.  Com.  Law),  an  action  for  malicious  prosecution,  a 
verdict  for  £2,000  or  $10,000  was  sustained  as  not  excessive. 

Lbabned,  p.  J. : 

The  first  and  principal  question  is  whether  the  verdict  should 
have  been  set  aside  as  excessive.  On  this  point  the  counsel  for  each 
side  has  cited  numerous  cases.  But  in  making  comparisons  of  other 
cases  with  the  present,  we  must  notice  two  things :  one  is  that  the 
relative  value  of  money  has  diminished  in  recent  times ;  another  is 
that,  generally,  in  the  older  parts  of  the  country  the  relative  value 
of  money  is  less  than  in  the  newer.  Furthermore  it  is  diflScult  to 
make  any  just  comparisons  of  this  kind,  unless  we  have  before  us 
all  of  the  facts  in  each  case,  and  not  merely  the  brief  statement  of 
the  reported  cases. 

The  plaintiffs  right  leg  was  broken  near  the  hip.  The  leg  is  an 
inch  and  a  half  shorter  than  the  other.  He  can  go  over  an  even 
surface  with  one  crutch.  He  is  not  able  to  do  much  farm  work ; 
but  has  mowed  on  a  mowing-machine,  raked  with  a  horse-rake  and 
has  driven  his  team  on  the  road  somewhat.     The  injury  is  perma- 
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nent ;  and  he  can  never  recover  from  it.  He  was  confined  to  his 
bed  from  the  time  of  the  injury  in  Jnly  to  the  first  of  October; 
was  placed  in  a  special  bed,  and  his  leg  was  kept  extended  by  proper 
appliances  for  eight  weeks.  Before  the  accident  he  was  able  to  do 
any  thing  which  he  knew  how  to  do  about  a  farm.  He  had  always 
worked  on  a  farm. 

On  this  point  of  setting  aside  verdicts  as  excessive  we  may 
properly  follow  the  rule  laid  down  in  Coleman  v.  SouthwicJe  (9 
Johns.,  46),  which  has  been  so  often  quoted.  And  while  the  amount 
recovered  in  this  present  case  may  seem  large,  we  cannot  say  that 
it  is  '^  beyond  all  measure  unreasonable  and  outrageous  and  such  as 
manifestly  shows  the  jury  to  have  been  actuated  by  passion,  parti- 
ality, prejudice  or  corruption."  A  great  injury  was  inflicted  on  the 
plaintiff ;  a  permanent  deformity  produced,  and  a  partial  inability 
to  work  during  the  rest  of  his  life.  The  plaintiff  was  in  court  and 
seen  by  the  jury.  The  extent  of  the  injury  could  be  understood 
better  by  seeing  it  than  it  can  be  by  reading  the  printed  case.  The 
plaintiff  was,  besides  this,  confined  in  bed  during  the  healing  of 
the  fracture. 

I  do  not  think  that  there  is  much  to  be  gained  from  a  critical 
examination  of  all  the  cases  of  alleged  excessive  damages.  It  will 
generally  be  found  that  where  verdicts  have  been  set  aside  on  this 
ground  there  have  been  some  special  or  peculiar  circumstances. 
For  instance,  in  Peck  v.  New  York  Central  amd  J^udson  liwer 
Bailroad  Company  (11  S.  0.  N.  Y.,  236),  the  General  Term  evi- 
dently disbelieved  the  plaintiff's  statement  of  his  injuries.  In  Cox 
V.  Jfew  York  Central  and  Ilvdson  River  Ra^oad  Company  the 
verdicts  were  set  aside  because  there  was  in  fact  no  harm  whatever 
done  to  the  plaintiff's  intestate. 

The  next  point  made  by  the  defendant  is  that  the  plaintiff  should 
have  been  nonsuited.  The  alleged  negligence  was  the  wearing 
away  of  plank  at  the  crossing.  The  defendant  claims  that  the 
weight  of  the  evidence  was  tiiat  the  crossing  was  at  least  fair  and 
not  such  as  to  endanger  any  prudent  traveler.  But  there  was  con- 
tradictory evidence  upon  this  point ;  so  that  it  was  proper  for  the 
jury. 

The  defendant  further  insists  that  the  plaintiff  was  negligent  in 
driving  too  fast  upon  the  track,  and  in  using  an  old  wagon  with 
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rotten  spokes.  But  on  these  points  also  the  evidence  was  contra- 
dictory, both  as  to  the  condition  of  the  wagon  and  as  to  the  rapidity 
of  the  plaintiflPs  driving.  And  the  case  seems  to  have  been  fairly 
presented  by  the  learned  justice.  The  jury  have  decided  the 
matter  favorably  to  the  plaintifi. 

A  motion  was  made  to  set  aside  the  verdict  for  alleged  miscon- 
duct of  a  juror.  There  is  no  pretense  that  the  juror  intended  to 
do  any  thing  wrong.  During  the  trial  the  court  adjourned  on 
Friday;  the  juror  was  twelve  miles  from  home;  he  asked  the 
plaintiff  to  allow  him  to  ride  with  him  on  his  way  home.  The 
plaintiff  consented  and  the  juror  rode  with  plaintiff  for  about  ten 
miles  and  then  got  out  of  the  sleigh.  The  plaintiff  and  another 
person  sat  on  the  front  seat ;  the  juror  sat  on  the  back  seat  with 
another  person ;  and  two  others  sat  on  the  middle  seat.  No  con- 
versation whatever  in  regard  to  the  action  was  had  by  any  one  im 
the  sleigh  while  the  juror  was  with  them.  After  the  trial  had 
been  resumed  the  next  week,  the  fact  that  the  juror  had  thus 
ridden  with  the  plaintiff  was  elicited  by  the  defendant's  counsel  on 
a  cross-examination  of  the  plaintiff.  The  plaintiff's  counsel,  before 
the  case  was  submitted,  offered  to  allow  this  juror  to  be  excused,  if 
the  defendant's  counsel  desired  it.  The  defendant's  counsel  there- 
upon stated  that  he  was  willing  to  leave  it  to  the  juror's  sense  of 
propriety,  whether  he  should  or  should  not  remain  in  the  jury  box. 
And  the  court  said  that  the  juror  had  stated  the  circumstances  to 
the  court  and  that  it  saw  no  impropriety  in  the  act  of  the  juror. 

From  these  facts  it  seems  not  improbable  that  the  defendant's 
counsel  might  have  thought  that  the  juror  in  question,  with  a 
desire  to  show  that  he  had  not  been  improperly  influenced,  would 
possibly  lean  the  other  way,  and  would  be  likely  to  favor  the 
defendant.  If  the  defendant's  counsel  had  really  supposed  that 
the  juror  had  been  influenced  in  favor  of  the  plaintiff,  he  would 
probably  have  accepted  the  offer  to  excuse  this  juror  altogether. 

The  knowledge  of  this  irregularity  was  brought  to  the  defendant's 
counsel  before  the  testimony  was  closed.  He  made  no  objection 
to  proceeding  with  the  trial,  and  did  not  ask  that  a  juror  be  with- 
drawn and  the  case  go  over.  He  must  be  deemed  to  have  waived 
the  objection.  He  cannot  "  take  his  chance  of  a  favorable  verdict, 
reserving  a  power  to  impeach   it   should  it  happen  to  be  against 
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him;  a  proceeding  inconsiBtent  with  the  plain  principles  of  fair 
dealing  and  with  the  frankness  which  ought  to  characterize  the 
whole  course  of  judicial  proceedings."  {Fox  v.  HazeUon^  10  Pick., 
275.)  When  the  counsel  said  that  he  left  it  to  the  juror's  sense  of 
propriety  whether  or  not  he  shoidd  sit,  he  must  be  supposed  to 
have  meant  what  he  said. 

It  is  not  intended  to  imply  that  even  if  the  irregularity  had  not 
been  waived  by  the  defendant  it  would  have  been  ground  suflScient 
for  setting  aside  the  verdict.     {Hilton  v.  Southtoick,  17  Maine,  303.) 

The  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  was  properly  denied  for  the  reason  given  in  the  opinion  of 
the  learned  justice.  The  testimony  and  the  character  of  the  witness 
are  also  attacked  so  severely,  as  to  show  that  little  confidence 
can  be  placed  in  the  new  evidence  which  the  defendant  desires  to 
introduce. 

A  witness  for  the  plaintiff  was  asked  on  cross-examination 
whether  he  had  applied  to  Milmine  for  the  position  of  section  master 
and  had  testified  that  he  had  not.  Subsequently  Milmine  was 
called  and  asked  by  defendant  whether  Tuttle  had  applied  to  him 
for  the  position  of  section  master  and  defendants  offered  to  show 
that  Tuttle  had  applied  to  Milmine  and  been  refused.  This  was 
excluded  and  defendant  excepted.  If  this  question  was  asked  for 
the  purpose  of  discrediting  Tuttle  by  showing  that  he  had  testified 
falsely  it  was  inadmissible  as  touching  a  collateral  matter.  The 
defendant,  however,  claims  that  it  was  material  as  showing  a  hostile 
feeling  to  defendant.  But  this  refusal  by  Milmine  did  not  neces- 
sarily show  any  hostile  feeling  by  the  witness  to  the  defendant. 
No  question  had  been  put  tending  to  show  that  the  feelings  of  the 
witness  were  hostile  to  the  defendant.  And  this  question  to 
Milmine  was  put  so  as  to  indicate  that  it  was  intended  to  show  a 
contradiction  of  Tuttle.  It  may  be  that  evidence  of  the  feelings  of 
a  witness  towards  a  party  is  direct  evidence  in  the  case.  But  when 
a  question  is  put  like  the  present,  the  answer  to  which  would  show 
the  feelings  of  the  witness  only  inferentially,  if  at  all,  it  cannot  be 
an  error  in  the  court  not  to  understand  that  possible  inference.  It 
by  no  means  followed  that  Tuttle  was  hostile  to  the  defendant, 
because  Milmine  had  refused  his  application  for  a  position.  If  the 
defendant's  counsel  thought  that  hostility  might  be  inferred,  he 
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should,  in  faimeBS,  have  explained  this  remote  bearing  of  the 
evidence  upon  the  merits. 

Several  exceptions  to  evidence  are  briefly  made  by  the  defendant. 
The  statement  by  Adams  was  not  objected  to  until  given.  No 
motion  to  strike  it  out  appears.  The  conversation  with  Frayer,  the 
"section  boss,"  was  allowed  only  to  show  actual  notice  to  the 
defendant  of  the  condition  of  the  crossing.  It  was  his  duty  to 
attend  to  the  repairing.  And  it  was  proper  to  show  notice  to  the 
defendant's  officers  that  the  crossing  was  out  of  repair. 

Teomans,  a  blacksmith,  testified  to  his  familiarity  with  wood,  and 
gave  his  opinion  as  to  the  toughness  of  one  of  the  wheels  of  the 
wagon,  judging  from  its  manner  of  breaking.  This  was  before  the 
accident.  There  seems  to  be  nothing  wrong  in  the  admission  of 
this  evidence.  The  testimony  of  Stanton  as  to  the  manner  of  his 
own  crossing  the  track  was  only  a  statement  of  the  condition  of  the 
crossing  which  made  it  necessary  to  turn  out  so  as  to  avoid  the  worn 
places. 

The  testimony  by  Reynolds  as  to  the  repairing  of  the  crossing 
was  expressly  allowed  only  to  show  that  the  examination  made  of 
the  crossing  and  testified  to  by  him,  had  been  made  after  the 
crossing  had  in  fact  been  repaired.  It  was  therefore  proper.  The 
same  appears  to  be  true  of  Stanton's  testimony  on  this  point 

Before  Tuttle  gave  evidence  of  his  recent  measurements  of  the 
ascent  he  testified  to  the  amount  of  change  which  had  been  made 
on  the  railroad.  This  testimony  made  the  recent  measurements 
competent  evidence. 

From  this  examination  we  think  that  the  order  denying  a  new 
trial  should  be  affirmed  and  judgment  ordered  on  the  verdict  with 
costs. 

Present  —  Leabned,  P.  J.,  Boardman  and  Sawyer,  J  J. 

Order  denying  new  trial  affirmed,  vith  costs. 
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MAEY    W.   SMITH,  Plaintiff,   v.    EVALYN    KENNEDY, 

Defendant. 

Mamed  woman — UabiUiif  of,  on  note,  when  her  htuband  has  entire  control  of  her 

bueiness. 

This  action  was  brought  to  recover  the  amount  of  a  promissory  note  made  by 
the  defendant,  a  married  woman,  who  owned  a  farm  of  880  acres,  on  which 
she  lived  with  her  husband.  He  had  no  property,  but  carried  on  the  farm  for 
her  and  bought  and  sold  whatever  he  pleased,  using  her  money  by  her  consent. 
Every  thing  he  bought  became  hers.  The  proceeds  of  the  note,  as  soon  as 
received,  were  given  by  her  to  her  husband,  and  were  not  used  by  him  for 
plaintift's  benefit  or  that  of  her  separate  estate. 

Meld,  that  the  defendant  was  engaged  in  carrying  on  the  business  of  farming 
through  her  husband,  acting  as  her  agent,  and  that  she  was  liable  for  the 
amount  of  the  note. 

Motion  for  a  new  trial  on  a  case  and  exception  ordered  to  be 
heard  in  the  first  instance  at  the  General  Tenn,  after  a  verdict 
directed  in  favor  of  the  plaintiff. 

This  action  was  brought  npon  a  promissory  note  made  by  defend- 
ant, payable  to  Mary  W.  Smith  or  bearer,  for  $500,  with  nse,  and 
dated  on  the  4th  day  of  July,  1865,  payable  one  day  after  date. 
The  defense,  among  other  things,  was  that  the  defendant  at  the 
time  of  the  execution  and  delivery  of  the  note  was  a  married  woman, 
and  that  the  note  was  executed  and  delivered  for  money  loaned  to 
her  husband,  George  W.  Kennedy,  and  was  not  given  for  the  bene- 
fit of  her  separate  estate.  The  defendant  received  the  money  and 
gave  her  note  for  it.  She  immediately  gave  the  money  to  her  hus- 
band, who  testified  that  none  of  it  was  used  for  defendant's  benefit  or 
for  the  benefit  of  her  separate  estate.  At  the  close  of  the  evidence 
the  defendant  made  a  motion  for  a  nonsuit,  which  motion  was 
denied,  and  defendant  duly  excepted.  The  defendant  then  requested 
the  court  to  direct  a  verdict  for  the  defendant,  which  was  refused, 
and  defendant  excepted. 

The  plaintiff's  counsel  requested  the  court  to  direct  a  verdict  for 

the  plaintiff  and  against  the  defendant  for  the  amount  of  the  note 

and  interest  and  costs,  on  the  ground  that  the  money  being  delivered 

to  defendant,  .and  she  executing  the  note,  was  evidence  that  the 

Hun— Vol.  Xm.     2 
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money  was  obtained  for  the  benefit  of  her  separate  estate,  and 
thereupon  the  court  directed  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $652.80,  to  which  decision  and  direction 
thus  made  defendant  duly  excepted. 

Waters  <&  Knox^  for  the  plaintiff. 
H.  C.  Miner  J  for  the  defendant. 

Leabned,  p.  J. : 

On  the  trial  of  this  case  the  counsel  of  each  party  thought  there 
was  no  question  for  the  jury  and  the  court  directed  a  verdict  for 
the  plaintiff. 

The  defendant  was  a  married  woman  and  owned  a  farm.  Her 
husband  did  not  own  a  doUar ;  but  he  carried  on  the  farm  and  dealt 
with  it  by  her  permission,  as  he  chose.  When  he  bought  any 
property  he  bought  it  for  her.  If  he  wanted  to  seU  any  thing  he 
sold  it ;  and  he  used  this  defendant's  money,  by  her  consent,  as  he 
pleased.  The  farm  was  one  of  330  acres,  and  there  were,  at  the 
time  of  the  transaction,  sixty  cows  on  it.  Whatever  the  husband 
bought  on  the  farm  was  the  wife's  property ;  and  his  creditors  could 
not  find  any  property  of  his. 

This,  then,  is  a  case  where  a  married  woman  was  carrying  on  the 
business  of  farming  through  her  husband  as  her  agent.  He  was 
none  the  less  her  agent  because  she  seems  to  have  given  him  unlim- 
ited power  and  authority  to  do  as  he  pleased.  The  avails  of  the 
business  were  hers,  although  she  choose  to  give  them  to  him.  In 
Jf^ash  V.  Mitchell  (MSS.,  decided  November  13,  187Y)  the  Court  of 
Appeals  held  that  the  management  by  a  married  woman  of  her 
landed  property,  the  receipt  of  the  rents  and  income  and  the  dispos- 
ing of  them  was  not  a  trade  or  business  within  the  meaning  of  the 
statute.  But  in  the  present  case  the  defendant  actually  carried  on 
the  business  of  farming  and  was  not  merely  in  receipt  of  rents. 

She  borrowed  this  money  in  her  own  name  and  received  it  her- 
self. She  then  handed  it  over  to  her  husband  who  was  carrying  on 
the  farm.  It  thus  became  part  of  the  property  employed  in  that 
business.  The  fact  that  the  husband  wasted  or  misused  it  does  not 
alter  the  liability  of  the  wife  who  borrowed  it. 

The  very  money  borrowed  became  a  part  of  her  separate  estate 
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by  the  act  of  borrowing,  and  the  promise  to  repay  it  related  to  her 
separate  estate.  Her  husband  was  not  liable ;  and  it  would  be  utterly 
unrighteous  if  she  should  be  permitted  to  cheat  the  plaintiff  out  of 
this  money.     {Bodine  v.  Eilleen^  53  N.  Y.,  93.) 

The  motion  for  new  trial  should  be  denied  and  judgment  ordered 
on  the  verdict,  with  costs. 

BoARDMAN,  J. : 

The  case  of  Bodme  v.  KiUeen  (53  N.  Y.,  93)  seems  to  me  to  sus- 
tain the  foregoing  views  and  conclusion. 

Present  —  Learned,  P.  J.,  Boaedman  and  Sawybb,  J  J. 

New  trial  denied  and  judgment  ordered  for  plaintiff  on  verdict, 
with  costs. 


OLIVER  P.  RANNEY,  Ajppellant,  v.  SQUIRE  A.  WARREN, 

Respondent. 

Fhtudulent  repruejUoMons — an  action  Ues  to  annvX  bond  and  mortgage  procured  by. 

The  complaint  in  this  action  alleged  that  the  plaintiff  was  induced,  by  the  fraud- 
ulent Tepresentations  of  the  defendant,  to  purchase  from  him  a  farm  for  |18,000, 
which,  if  his  representations  had  been  true,  would  have  been  worth  |20,000, 
but  it  was,  in  fact,  worth  not  over  |12,000;  that  he  paid  |5,000  in  cash,  assumed 
a  mortgage  for  $2,000,  and  gave  a  bond  and  mortgage  back  for  $11,000,  payable 
in  $1,000  annual  installments,  one  of  which  he  had  paid,  and  prayed  that  the 
bond  and  mortgage  might  be  canceled,  and  for  damages.  At  the  Circuit  the 
complaint  was  dismissed,  on  the  ground  that  no  damages  had  as  yet  been  sus- 
tained, and  that  the  facts  alleged  would  prove  a  defense  to  an  action  brought 
to  foreclose  the  $11,000  mortgage. 

Hdd,  that  the  court  erred  in  dismissing  the  complaint;  that,  upon  the  facts 
alleged  therein,  the  plaintiff  was  entitled  to  maintain  an  action  in  equity  to 
have  the  bond  and  mortgage  canceled  and  delivered  up  to  him. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
a  nonsuit  directed  at  the  Circuit. 

The  plaintiffs  complaint  alleges  that  by  the  defendant's  fraudulent 
representations  he  was  induced  to  purchase  a  fann  of  the  defendant 
for  the  sum  of  $18,000  ;  that  the  farm  was,  in  fact,  worth  not  over 
$12,000 ;  that  if  the  defendant's  representations  had  been  true  the 
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farm  would  have  ,been  worth  $20,000 ;  that  the  plaintiff  paid  in 
cash  $5,000,  afisumed  a  mortgage  of  $2,000,  and  gave  a  bond  and 
mortgage  for  $11,000,  payable  in  $1,000  annual  installments,  one 
of  which  he  has  since  paid. 

He  asks  that  the  bond  and  mortgage  be  declared  void  and  can- 
celed, and  given  up  to  him,  and  for  damages  and  costs. 

The  justice  who  tried  the  case  held  that  damages  had  not  been 
sustained,  and  that  it  was  not  certain  that  they  would  be  sustained, 
since  the  defendant  left  unpaid  the  purchaae-price  of  the  farm,  to 
an  amount  greater  than  the  damages  claimed,  and  if  the  allegations 
of  the  complaint  were  true,  that  he  could  defeat  a  recovery  on  the 
bond. 

i?.  C.  Betta^  for  the  appellant. 

Tcmner  <6  Potter,  for  the  respondent. 

Leahned,  p.  J. : 

Without  discussing  the  correctness  of  the  learned  justice  on  the 
mere  question  of  damages  it  seems  to  us  that  he  overlooked  the  fact 
that  a  part  of  the  relief  demanded,  and  perhaps  the  principal  part, 
was  the  equitable  relief  of  a  surrender  and  cancellation  of  the 
bond.  If  the  allegations  of  the  complaint  were  true  the  defendant 
had  by  fraud  procured  the  plaintiff  to  execute  this  bond  and  the 
accompanying  mortgage. 

Now  fraud  is  often  a  defense  at  law  to  an  action  upon  an  instru- 
ment. But  on  the  other  hand  fraud  is  a  ground  for  aflSrmative 
relief  in  equity ;  that  is,  for  the  relief  of  decreeing  a  surrender  and 
cancellation  of  the  instrument,  the  execution  of  which  was  obtained 
by  fraud.  And  there  are  some  cases  where  the  relief  in  equity  ia 
much  more  safe  and  complete.  In  the  present  case,  for  instance, 
this  bond  is  payable  in  installments.  It  will  be  ten  years  from 
the  time  of  the  transaction  before  the  last  installment  becomes  pay- 
able. The  proof  of  the  alleged  fraud  may  by  that  time  be  diflScult 
Questions  may  arise  as  to  the  statute  of  limitations.  For  these  and 
for  other  reasons  the  present  seems  to  be  a  case  (assuming  the  com- 
plaint to  be  true)  where  it  would  be  proper  for  equity  to  grant 
affirmative  relief  against  this  bond  and  mortgage. 
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It  is  not  necessary  to  refer  to  authorities  to  show  that  where  a 
person  has  by  fraud  procured  another  to  execute  a  bond  equity 
may  sustain  an  action  to  compel  the  surrender  of  the  instrument, 
although  no  actual  money  damage  has  yet  been  sustained.  It  can- 
not affect  this  general  principle  that  the  fraud  was  committed  in 
the  sale  of  land  to  the  obligor,  prodded  the  fraud  was  in  fact  prac- 
ticed ;  and  provided  the  circumstances  show  that  the  equitable  relief 
is  needed  to  do  justice  between  the  parties. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

BOABDIIAK,  J. : 

I  concur  in  the  result,  but  think  the  error  consisted  in  holding  that 
a  cause  of  action  for  fraud  was  not  stated  in  complaint,  and  that  no 
damages  could  be  recovered  because  the  damages  alleged  were  less 
than  the  impaid  purchase-price  of  the  farm. 

Present  —  Leaknbd,  P.  J.,  Boabdman  and  Sawyer,  J  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


JAMES    W.   RICHARDSON,    Appellaot,    v.  SAMUEL    S. 

WARNER    AND   OTHERS,  ADMINISTRATORS    ETC.,   OF   MICHAEL 

WARNER,  Deceased,  Respondents. 

See.  399  qf  Code  —  *'  assignee  "  —  meaning  cf —  ulhai,  mtnesses  excluded  by — §  829 
of  the  Code  of  CivU  Procedure. 

This  action  was  brought  upon  a  promissory  note  made  by  the  defendant  Warner, 
to  the  order  of  and  indorsed  by  one  Ayer,  and  subsequently  indorsed  by  one 
Alexander,  and  by  him  transferred  to  the  plaintiff.  Alexander  died  before  the 
triaL  The  signatures  of  the  maker  and  indorsers  were  proved.  Ayer  was 
called  by  the  defendants,  the  legal  representatives  of  Warner,  and  against  plain- 
tiffs objection  and  exception  aUowed  to  testify  as  to  a  personal  transaction, 
between  himself  and  Alexander,  tending  to  establish  the  defense  of  usury. 

Biid,  that  Richardson  was  an  "assignee"  of  Alexander,  within  the  meaning  of 
section  399  of  the  Code: 

That  Ayer  was  a  person  '*from,  through  or  under  whom"  Richardson  derived 
title  within  the  meaning  of  that  section. 
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That  Uie  fact  that  the  defendants,  the  legal  representatives  of  Warner,  by  whom 
Ayer  was  called,  did  not  derive  title  from  him,  did  not  render  him  competent 

That  the  evidence  should  have  been  excluded. 

Under  section  829  of  the  Code  of  Civil  Procedure,  which  is  the  substitute  for 
section  899  of  the  old  Code,  the  witness  would  have  been  competent,  as  by  that 
section  the  witness  is  only  prohibited  from  being  examined  in  his  own  behalf 
or  interest,  or  in  behalf  of  the  part^  succeeding  to  his  title  or  interest. 

Appeal  from  a  judgment  in  favor  of  the  defendants  entered  upon 
the  report  of  a  referee.  The  action  was  brought  to  recover  on  three 
promissory  notes,  one  for  $3,000  and  two  for  $2,500  each,  made  by 
Michael  Warner,  the  original  defendant  and  the  intestate  of  the 
present  defendants,  and  indorsed  by  one  Daniel  Ayer. 

The  answer  admitted  the  execution  of  the  notes,  but  alleged  that 
they  were  made  solely  for  Ayer's  accommodation,  and  that  Ayer 
indorsed  them  and  procured  them  to  be  discounted  at  a  usurious  and 
unlawful  rate  of  interest.  The  plaintiflE  gave  in  evidence  the  notes 
indorsed  by  Daniel  Ayer  and  Andrew  Alexander,  and  it  was 
admitted  that  Alexander  was  dead  at  the  time  of  the  trial.  Defend- 
ants then  called  Daniel  Ayer  as  a  witness,  and  offered  to  prove  by 
him  an  oral  usurious  agreement  for  the  discount  of  the  notes,  made 
between  himself  and  Andrew  Alexander,  deceased.  His  testimony 
was  objected  to  by  plaintiff's  counsel  as  incompetent  and  inadmissi- 
ble under  section  399  of  the  Code.  The  defendants'  counsel  then 
delivered  to  the  witness  a  release  of  all  claims,  executed  by  the 
defendants.  This  was  objected  to  by  the  plaintiff  as  immaterial, 
and  that  it  did  not  make  the  witness  competent,  or  affect  his  right 
to  testify ;  and  that  a  release  by  administrators  for  a  nominal  con- 
sideration was  unauthorized  and  invalid ;  but  it  was  received  in 
evidence,  and  the  witness  was  then  allowed,  under  the  objection  and 
exception  of  plaintiff,  to  give  evidence  of  a  personal  transaction 
between  himself  and  Andrew  Alexander,  deceased.  He  testified 
that  the  notes  were  made  by  Michael  Warner  for  his,  witness, 
accommodation ;  that  he  got  them  discounted  by  Alexander  at  a  rate 
of  not  less  than  ten  per  cent,  and  Alexander  gave  him  the  avails  of 
the  three  notes,  deducting  the  discount. 

The  plaintiff  moved  to  strike  out  Ayer's  testimony  as  to  the  dis- 
count of  the  notes  and  rate  of  discount  on  the  same  ground  afi  stated  in 
the  objections.     The  motion  was  denied,  and  the  plaintiff  excepted 
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The  principal  question  in  the  case  is,  whether  Ayer  was  a  compe- 
tent witness  in  this  case  as  against  the  plaintiff. 

Matthew  Haley  for  the  appellant. 

Parker  &  Gcvmi/ryma/rhy  for  the  respondents.  Ayer  was  not 
examined  against  the  execntor,  administrator,  heir  at  law,  next  of 
kin,  assignee,  legatee,  devisee  or  survivor  of  Alexander.  The  plain- 
tiff was  not  the  assignee  of  Alexander.  {BarUett  v.  Tarbox^  1 
Keyes,  495 ;  Port^  v.  Potter^  18  N.  T.,  52 ;  Gardner  v.  Oordon^ 
3  Bosw.,  369 ;  Anderson  v.  Busteed^  5  Duer,  485 ;  TrapKo/gam.  v. 
Traphaga/ny  40  Barb.,  537;  McCray  v.  MoCray^  12  Abb.,  1; 
Spalding  v.  HaUenbecky  39  Barb.,  79.)  "Assignee"  does  not 
include  "legatee."  {Uight  v.  SackeU,  34  K  Y.,  447.)  Ayer  did 
not  come  within  either  of  the  three  classes  mentioned  in  the  first  part 
of  section  399.  He  was  not  the  party ;  he  was  not  interested,  for 
he  had  been  released.  He  was  not  a  person  from  whom  the  party 
calling  him  derived  title.  A  co-party  defendant  is  excluded  by  sec- 
tion 399.  {AleoDomder  v.  Dutchess^  7  Hun,  439 ;  Oenet  v.  Sa/wyer^ 
61  Barb.,  211.)  But  the  restriction  has  never  been  held  to  apply  to 
an  adverse  party. 

Leasned,  p.  J. : 

The  witness  offered  is  Ayer.  The  personal  transaction  is,  between 
him  and  Alexander,  deceased.  And  Ayer  is  examined  against 
Richardson. 

The  first  question  then  is,  whether  Richardson  is  the  assignee 
of  Alexander,  deceased,  imder  the  meaning  of  this  section.  The 
defendants,  to  show  that  he  is  not,  cite  Ba^rdeU  v.  Tarhox  (1  Keyes, 
495),  and  Porter  v.  Potter  (18  N.  Y.,  62).  But  these  decisions  do 
not  apply.  The  section  of  the  Code,  as  it  then  stood,  was  quite 
different.  In  the  latter  of  these  cases  Judge  Denio  remarked 
that  the  decision  would  not  be  a  precedent,  because  the  Code  had 
b^n  changed  (see  Code  of  1861 );  MaMoon  v.  Yoimg  (46  N.  Y., 
696),  held  that  the  word  assignee  in  this  section  included  a  grantee, 
and  the  court  said  that  the  intention  was  to  exclude  the  testimony 
as  to  all  persons  who  have  succeeded  to  or  acquired  the  right  of 
the  deceased.    (See,  also.  Vary  v.  White^  59  N.  Y.,  336  ;  Andreioe 
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V.  J^aMonal  Bank  of  N(yrik  America^  14  S.  C,  N.  Y.,  20.)  And 
if  we  look  at  the  reason  of  the  rale  it  is  plain  that  the  section  shonld 
apply  to  Kichardson  as  to  an  assignee  of  Alexander.  Ayer  is  about 
to  testify  to  a  personal  transaction  between  him  and  Alexander,  and 
Alexander  is  not  living  to  contradict  him.  Eichardson  took  the 
note  from  Alexander..  He  is  the  assignee  of  Alexander,  as  was 
held  by  the  referee. 

The  next  question  is,  whether  Ayer  belongs  to  any  one  of  the 
three  classes  of  persons  who  are  excluded.  He  is  not  a  party.  Is 
he  a  person  from  through  or  under  whom  a  party  to  the  action 
derives  any  interest  or  title  ?  The  latter  part  of  the  section  which 
we  have  been  examining  above  enumerates  the  pei*sons  against 
whom  certain  witnesses  may  not  testify.  The  first  part,  which  we 
are  now  considering,  defines  who  these  witnesses  are.  They  are, 
first,  parties;  second,  persons  interested;  third,  persons  from, 
through  or  imder  whom  parties  or  persons  interested  derive  title 
or  interest. 

The  note  was  made  by  Warner  to  the  order  of,  and  was  indorsed 
by,  Ayer.  The  signatures  were  proved  to  be  genuine  and  the  death 
of  Alexander  was  proved.  At  this  point  Ayer  was  offered  as  a 
witness.  Now  the  plaintiff  derived  his  title  to  the  note  through 
and  under  Ayer.  It  was  necessary  to  prove  Ayer's  transfer  of  the 
note  by  indorsement  in  order  to  show  the  plaintiff's  title.  And 
the  plaintiff's  title  had  in  fact  been  shown  in  that  way. 

True,  the  plaintiff's  title  did  not  come  directly  from  Ayer,  but 
passed  through  Alexander.  But  the  language  of  the  section  is 
broad  —  "  from,  through  or  under,"  "  derives  any  interest "  "  by 
assignment  or  otherwise."  The  plaintiff  has  a  title  to  the  note  and 
thus  a  right  of  action  against  Warner.  How  does  he  derive  it  ? 
From  Ayer's  transfer  to  Alexander  and  Alexander  to  him. 

It  is  argued  by  the  defendants  (and  it  was  so  held  by  the  learned 
referee)  that  as  the  defendants  called  Ayer  as  a  witness  and  as  they 
did  not  derive  their  title  from  him,  he  was  competent.  There  is  force 
in  this  view.  But  it  seems  to  us  that  we  must  follow  the  language 
of  the  section.  In  MaMoon  v.  Ymvng  {ut  supra)  it  was  held  by 
the  Court  of  Appeals  that  this  section  in  some  instances  rendered 
witnesses  incompetent  who  had  been  competent  by  the  common  law. 
In  Alexamder  v.  Dutoher  (14  S.  C.  N.  Y.,  439),  aflarmed  in  the 
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Court  of  Appeals)  it  was  held  that  this  section  made  a  witness 
incompetent  in  a  case  where  previously  he  had  been  competent  by 
statute.  So  that  the  section  had  been  held  to  have  a  restrictive  and 
not  always  an  enlarging,  effect.  And  the  language  of  the  section  is 
general  It  does  not  say :  "Any  person  from,  through  or  under 
whom  the  party  calling  him  derives  any  interest.  {Le  C  la/re  v. 
StewaH^  15  S.  C.  N.  Y.,  127.)  Since  the  trial  of  this  action  the 
legislature  have  changed  the  section  so  as  to  conform  to  the  position 
of  the  defendants,  by  inserting,  after  the  word  "  witness,"  the  words 
"  in  his  own  behalf  or  interest."  (Code  of  Civil  Procedure,  §  839.) 
This  change  of  language  indicates  that  the  section,  as  it  stood  at  the 
time  of  the  trial,  was  not  to  be  construed  as  if  it  contained  those 
words.  So  far  as  this  construction  of  the  section  should  seem  to 
apply  to  a  party  when  called  as  a  witness  it  is  probably  controlled 
by  the  previous  section,  390.  The  evil  which  section  399  guards 
against  can  hardly  exist  when  the  party  is  called  against  himself  by 
the  other. 

For  these  reasons  we  think  Ayer  was  improperly  admitted  and 
there  must  be  a  new  trial,  costs  to  abide  the  event ;  reference 
discharged. 

Present  —  Lbasned,  P.  J.,  Boardman  and  Sawyer,  J  J. 

Judgment  reversed  and  new  trial  g^ranted  ;  reference  discharged, 
costs  to  abide  event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YOKK,  Responi^ 
ENTS,  V.  DANIEL  STEPHENS  ajo)  others,  Appellaots. 

What  lands  taken  for  canals  may  he  abandoned —  OoThet.  of  1846,  art.  7,  g  6  —povtefr 
ef  legietature  to  dispose  of  canals — Letters  patent —presumption  as  to  issue  of. 

Section  8  of  chapter  352  of  1849,  authorizing  the  commissioners  of  the  land  office 
to  convey  "  lands  taken  for  canal  purposes/'  which  the  canal  board  shall  have 
determined  may  be  sold  beneficially  to  the  State,  and  chapter  267  of  1867, 
authorizing  them  to  convey  any  "  lands  taken  for  the  purposes  of  the  canals  of 
this  State  "  when  the  canal  board  shall  have  determined  that  they  have  been 

Hujj— Vou  xm.      3 
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abandoned,  authorize  a  conveyance  of  lands  taken  for  the  bed  of  the  canal 
itself,  when  that  portion  of  the  canal  has  fallen  into  decay,  and  ceased  prac- 
tically to  be  used  as  a  canal. 

Section  6  of  article  7  of^the  (Constitution 'of  1848,  providing  that  "  the  legislature 
shall  not  sell,  lease  or  otherwise  dispose  of  any  of  the  canals  of  this  State,  but 
they  shall  remain  the  property  of  the  State  and  under  its  management  forever," 
only  applies  to  the  canals  while  they  continue  to  be  canals,  and  not  to  cases  in 
which,  as  the  result  of  natural  causes,  not  fraudulently  produced,  the  canals 
cease  to  be  used  as  canals  and  are  of  no  further  use  to  the  people  of  the  State. 

In  determining  the  extent  of  the  authority  conferred  upon  a  board  of  State  offi- 
cers, resort  may  be  had  to  the  subsequent  legislative  construction  of  the  stat- 
utes conferring  the  same. 

Letters  patent  are  presumed  to  have  been  regularly  issued. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  to  vacate  letters  patent  issued  by  the  gov- 
ernor of  this  State  to  the  defendant  Daniel  Stephens  and  others,  of 
the  southern  terminus  of  the  Chemung  canal. 

The  justice  before  whom  the  action  was  tried  found,  among  other 
things,  that  the  canal  commissioners  of  this  State,  in  pursuance  of 
an  act  of  the  legislature  thereof,  passed  April  15,  1829,  authorizing 
and  requiring  them  to  construct  and  complete  a  navigable  canal 
from  the  head  waters  of  Seneca  lake  to  the  Chemung  river  at 
Elmira,  took  and  appropriated  for  that  purpose  lands  hereinafter 
described  in  letters  patent  issued  to  the  defendants,  Daniel  Ste- 
phens, Frederick  C.  Steele  and  one  Elijah  P.  Brooks,  and  con- 
structed and  completed  said  canal  in  1832,  and  in  the  construction 
and  completion  thereof,  for  the  purpose  of  permitting  the  passage 
of  boats,  rafts  and  other  water  craft  from  said  river  to  and  upon 
the  canal,  and  from  said  canal  to  and  upon  the  river,  constructed 
near  the  intersection  of  said  canal  with  said  river  a  canal  lock, 
known  as  lock  forty-nine,  the  north  end  of  which  was  about  250 
feet  from  the  intersection  of  said  canal  with  the  river ;  that  said 
canal  was,  including  said  lock  and  the  intersection  of  said  canal 
with  said  river,  one  of  the  canals  of  this  State  when  the  Constitu- 
tion of  1846  took  effect ;  that  said  lake  and  said  river  were  each 
navigable  waters,  and  that  one  object  of  authorizing  and  requiring 
the  constructing  of  said  canal  was  to  connect  the  navigable  waters 
of  Seneca  lake  with  those  of  Chemung  river,  and  not  only  to 
increase  for  public  benefit  the  use  of  said  lake  and  river,  but  to  gain 
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for  the  canaJ  profits  to  be  derived  from  the  commerce  of  both  lake 
and  river.  Afterwards  the  Junction  Canal  Company,  a  private 
corporation,  constructed  a  navigable  canal,  known  as  the  Junction 
canal,  in  which  the  State  had  no  interest  and  over  which  it  had  no 
control,  commencing  at  and  intersecting  the  Chemung  canal  about 
one  mile  north  of  its  terminus  at  the  Chemung  river,  and  extending 
therefrom  in  a  south-easterly  direction  about  one  and  a  half  miles 
to,  and  then  intersecting  the  Chemung  river  about  two  miles  below 
or  dovm  the  river  from  the  southern  terminus  or  intersection  of  the 
Chemung  canal  with  the  river ;  that  said  junction  canal  was  com- 
pleted and  opened  for  business  in  1856  ;  that  the  southern  terminus 
of  the  Chemung  canal,  including  lock  forty-nine,  continued  to  be 
used  as  it  had  theretofore  been  used,  for  the  purpose  of  navigating 
boats,  rafts  and  other  craft  from  said  river  to  and  upon  said  Che- 
mung canal,  and  from  said  canal  to  and  upon  said  river,  until  1858, 
after  which  it  was  permitted  to  become  out  of  repair,  insomuch 
that  a  portion  of  it,  including  said  lock  forty-nine,  became  unfit  for 
use  until  it  should  be  placed  in  repair ;  that  while  the  southern  ter- 
minus of  said  canal,  including  said  lock  forty-nine,  was  in  this  condi- 
tion unfit  for  use,  and  prior  to  the  11th  day  of  June,  1866,  one  Charles 
Hulett  and  others  applied  to  the  canal  board  to  have  cei-tain  lands 
declared  abandoned ;  that,  on  the  17th  day  of  July,  1866,  the  com- 
missioners of  the  land  office  resolved  that  certain  lands  in  the  city 
of  Elmira,  declared  abandoned  by  a  resolution  of  the  canal  board 
passed  that  day,  be  granted  to  Daniel  Stephens,  Frederick  C.  Steele, 
Elijah  P.  Brooks,  Charles  Hulett  and  William  Beach,  grantees  of 
the  original  owners,  etc. ;  that,  on  the  said  seventeenth  day  of  July, 
the  governor  of  this  State  by  letters  patent  granted  and  quitclaimed 
to  the  defendants,  Daniel  Stephens,  Frederick  C.  Steele  and  to 
Elijah  P.  Brooks  a  parcel  of  the  said  premises ;  that  said  premises 
described  in  said  letters  patent  included  said  lock  forty-nine,  then 
an  existing  and  material  portion  of  the  Chemung  canal,  though  at  the 
time  out  of  repair  and  unfit  for  use,  and  which  was  the  only  passage 
owned  by  the  State  through  which  boats,  rafts  or  other  water  craft 
could  be  passed  from  said  canal  to  and  upon  the  river,  or  from  said 
river  to  and  upon  the  canal,  or  for  the  water  let  into  said  canal  for 
the  purposes  of  navigation  to  pass  therefrom  at  or  within  several 
miles  of  its  southern  terminus,  and  for  that  purpose  alone  it  was 
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material  and  necessary  not  only  for  the  preservation  of  the  canal 
north  of  it,  but  to  prevent  an  overflow  of  the  banks  of  the  canal, 
thereby  injuring  the  property  of  private  owners,  unless  other  means 
were  devised  for  the  discharge  of  the  waters ;  that  the  governor 
issued  his  letters  patent  in  ignorance  of  the  fact  that  the  premises 
described  therein  embraced  lock  forty-nine ;  that  the  same  or  any 
portion  thereof  had  not  been  abandoned  by  reason  of  any  other 
means  provided  by  the  State  for  the  passage  of  boats  or  other  craft 
to  and  from  said  river,  and  that  said  lock  was  then  an  existing  por- 
tion of  the  Chemung  canal,  though  out  of  repair  and  unfit  for  use ; 
that  each  and  all  of  the  defendants  rely  upon  and  claim  title  under 
said  letters  patent,  and  found  as  a  conclusion  of  law  from  the  fore- 
going facts,  that  the  plaintiflEs  were  entitled  to  the  judgment  of  this 
court  that  said  letters  patent  be  annulled  or  removed  as  a  doud 
upon  the  plaintiff's  title  to  said  premises,  with  costs  to  be  adjusted. 

C.  S.  Fai/rchildy  attorney-general,  for  the  plaintiff. 

Robert  Stephens^  for  the  defendants  Stephens  and  Steele. 

TwmeTy  Dexter  <&  Vcm  Jhizery  for  the  defendant  S.  B.  Hubbell. 

RufuB  King,  for  the  defendants  L.  A.  and   J.  S.  Humphrey. 

Sawyer,  J. : 

It  is  to  be  presumed  in  the  first  place  that  these  letters  patent 
were  regularly  issued.  {People  v.  Mwaran,  5  Den.,  398 ;  Jackson 
V.  Marshy  6  Cow.,  282.)  Their  validity  depends,  therefore,  in  the 
first  place,  upon  the  construction  to  be  given  to  the  various  acts  of 
the  legislature  conferring  authority  upon  the  canal  board  to  sell  and 
dispose  of  lands  taken  for  the  use  of  the  canals.  Section  3  of 
chapter  352,  Laws  of  1849,  authorizes  the  conveyance,  by  the  proper 
officers,  of  lands  taken  for  canal  purposes,  and  which  the  canal  board 
shall,  by  resolution,  determine,  may  be  sold  beneficially  to  the  State. 
And  in  1857,  by  chapter  267,  the  legislature  enacted,  section  1 : 
"  Whenever  the  canal  board  shall,  by  resolution,  determine  that  any 
lands  taken  for  the  purposes  of  the  canals  of  this  State  have  been 
abandoned    *     *    *    it  shall,  or  may,  be  lawful  for  the  commis- 
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doners  of  the  laud  office  to  sell,  grant  and  convey  the  right,  title  and 
interest  of  the  State  in  such  lands."  Section  2 :  '^  The  original  owner  or 
owners  of  said  abandoned  canals,  their  heirs  or  assigns  who  may  be 
the  owners  of  lands  adjoining  thereto,  shall  have  the  preference,  etc., 
in  purchasing."  The  power  to  grant  the  lands  in  question  depends 
upon  the  authority  conferred  by  these  statutes  upon  the  canal  board. 

And  it  is  contended  that  because  some  part  of  these  lands  once 
constituted  a  portion  of  the  canal  itself,  therefore  the  canal  board 
had  no  right  under  these  statutes  ever  to  declare  it  abandoned,  and 
per  consequence,  the  commissioners  of  the  land  office  ever  to  grant 
or  convey  the  same. 

It  seems  an  over  refinement  in  the  construction  of  language  to 
say  that  the  expressions  '^  lands  taken  for  canal  purposes,"  and 
^^  lands  taken  for  the  purpose  of  canals,"  necessarily  import  lands 
that  have  not  been  used  for  the  bed  of  the  canal,  and  that  the 
authority  to  declare,  by  resolution,  '^that  lands  taken  for  the 
purposes  of  the  canal  have  been  abandoned,"  may  not  include  a 
portion  of  the  canal  that  has  ceased  to  be  used,  fallen  into  decay, 
been  filled  up  and  ceased  practically  any  longer  to  be  a  canal.  If 
we  may  resort  to  legislative  construction  to  determine  whether 
authority  was  intended  by  these  statutes  to  be  given  to  abandon 
what  had  once  been  a  portion  of  the  canal,  it  will  appear  that  the 
portion  of  the  canal  upon  the  lands  covered  by  the  defendants' 
patent  has  been  most  unequivocally  treated  as  abandoned. 

By  chapter  471,  Laws  of  1864,  the  legislature  authorized  the 
canal  commissioners  to  build,  in  place  of  lock  49,  an  arched  stone 
culvert  to  act  as  a  waste-weir. 

By  chapter  785,  Laws  of  1872,  the  legislature  authorized  a  portion 
of  the  bed  of  this  canal  to  be  used  for  a  public  street,  and  by 
chapter  607,  Laws  of  1875,  authorized  the  city  of  Elmira  to  fill  in 
and  use  a  certain  other  portion  of  the  canal  bed  for  a  street. 

Kesort  may  also  be  had  to  the  title  of  a  statute,  to  aid  in 
determining  its  meaning,  when  its  meaning  is  doubtful.  (Jackson 
V.  OUchristj  16  Johns.,  89 ;  Constarvtme  v.  V<m  WimMe^  6  Hill,  184 ; 
U.  S.  V.  MshePy  2  Cranch,  358 ;  Potter's  Dwarris  on  Statutes,  269.) 
And  recurring  to  the  title  of  this  statute  (chap.  267,  Laws  1857),  we 
find  it  thus :  "  An  act  in  relation  to  abandoned  canals."  It  would 
seem,  therefore,  that  the  terms  ^^  lands  taken  for  the  purpose  of  the 
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canals,"  and  ^^  lands  taken  for  canal  purposes,"  might  include  the 
former  bed  of  an  abandoned  or  disused  canal,  or  a  portion  of  it. 
(See,  also,  chap.  361,  Laws  of  1869.) 

I  do  not  think  section  2  of  chapter  169,  Laws  of  1862,  was 
intended  to  limit  the  previous  acts  or  construe  them.  That  act 
specially  mentions  the  canals  intended  to  be  affected  by  it. 

The  act  is,  "An  act  in  relation  to  the  enlargement  and  completion 
of  the  canals,"  and  refers  to  the  canals  mentioned  in  section  3  of 
article  7  of  the  Constitution,  among  which  is  not  the  Chemung 
canal.  That  had  long  prior  to  the  Constitution  been  completed,  and 
its  enlargement  not  provided  for  or  contemplated. 

These  considerations  lead  to  the  conclusion  that  the  letters  patent 
issued  in  this  case  and  the  resolution  of  the  canal  board  were  author- 
ized by  the  statute  and  fully  warranted  by  the  facts,  no  fraud  being 
claimed  or  proven,  unless  they  are  in  violation  of  section  6,  article 
7  of  the  Constitution  of  1846.  In  The  People  v.  Dayton,  (55  N.  T., 
367),  the  court  say :  "The  practical  construction  given  by  the  legis- 
lature to  a  constitutional  provision  acquiesced  in  for  years,  acted 
upon  by  the  executive  and  administrative  officers,  unquestioned  for 
years,  is  entitled  to  controlling  weight  in  its  interpretation." 

The  legislature,  since  the  adoption  of  the  Constitution  of  1846, 
have  passed  various  acts  for  abandoning  and  selling  portions  of  the 
canal,  which  have  received  the  approval  of  the  executive  and  have 
never  been  questioned ;  among  which  are  chapter  214,  Laws  of 
1850;  chapter  361,  Laws  of  1869. 

The  evidence  clearly  establishes,  and  the  findings  of  the  learned 
judge  before  whom  this  case  was  tried  confirm,  the  fact  that,  for  all 
practicable  purposes,  this  portion  of  the  canal  between  the  basin 
and  the  Chemung  river,  covered  by  this  grant,  had  become  utterly 
useless  to  the  State  and  had  been  practically  abandoned  as  far  back 
as  1858.  The  clear.and  obvious  meaning  of  this  section  of  the  Con- 
stitution is,  that  the  State  wiU  not  lease  and  sell  the  canals  while 
they  continue  to  be  canals ;  but  will  it  be  contended  that  if,  by  any 
convulsion  of  nature,  the  bed  of  the  canal,  or  any  portion  of  it, 
should  be  reversed,  so  that  instead  of  a  ditch  there  was  a  ridge,  that 
the  State  would  be  bound  to  keep  the  lands,  worthless  for  naviga- 
tion, worthless  to  the  State,  worthless  and  imusable  for  all  the  pur- 
poses for  which  they  were  obtained.     If  so,  the  action  of  the  cana] 
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board  in  selling  the  old  bed  of  the  Erie  canaJ,  where  curvatnreshad 
been  cut  off  to  straighten  it,  and  the  old  channel  abandoned,  was 
dearly  nnconstitutional ;  and  yet  I  fail  to  find  that  the  strictest  con- 
stnictionist  has  ever  so  held. 

Bnt  it  will  be  said  that  by  this  theory  the  whole  of  the  canals 
might  eventually  be  absorbed ;  granted  ;  and  what  then  ?  If  the 
gradu^  abandonment  be  the  result  of  natural  causes,  be  not  fraud- 
ulently produced,  by  which  the  canals  cease  to  be  canals  and  of  no 
further  use  to  the  people  of  the  State,  clearly  the  Constitution  did 
not  contemplate  that  the  people  should  remain  the  owners  of  these 
waste  lands  forever ;  they  are  not  to  be  leased  or  sold  so  long  as  they 
continue  to  be  canals.  When  they  cease  to  be  canals,  the  reason  for 
the  inhibition  ceases,  and  with  it  the  inhibition.  Cessante  ratione 
legi9  cesscU  ipsa  lex.  These  views  render  it  unnecessary  to  consider 
the  other  questions  raised  by  this  appeal. 

The  judgment  should  be  reversed  and  judgment  directed  for  the 
defendants,  dismissing  plaintifi's  complaint  with  costs. 

LsAsmED,  F.  J.,  and  Boasdman,  J.,  concurred. 

Judgment  reversed  and  judgment  ordered  for  defendants,  dis- 
missing complaint  with  costs. 


FLOYD  PELTON,  PLADmirF,  v.  THE  WESTCHESTER  FIRE 
INSURANCE  COMPANY,  Dependant. 

Inturanee  an  intereit  of  pwrchoMr  of  land  — in  poueuion  and  in  drfauU  under  a 
ooniract  for  the  sals  th&reof 

A  policy  of  iiiBurazice  lasaed  to  one  in  possession  of  land  under  a  contract  for  the 
purchase  thereof,  is  not  rendered  invalid  by  the  fact  that,  at  the  time  of  issuing 
the  policy,  the  assured  has,  by  a  failure  to  perform  the  contract  on  his  part, 
rendered  the  same  voidable  at  the  election  of  the  vendor,  where  such  right  has 
not  been  exercised,  although  the  fact  that  he  was  in  default  was  not  stated  to 
the  company. 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  for  plaintiff 
directed  by  the  conrt.  . 


13     28 
70    4tt 
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The  plaintifi  was  the  owner  of  a  lot  in  the  village  of  MonticeUo. 
On  the  3(1  day  of  May,  1872,  he  entered  into  a  contract  with  one 
Samuel  K.  Brown  for  the  sale  of  said  lot  to  said  Brown,  which  con- 
tained, together  with  the  usual  proviflione  of  executory  contracts  for 
the  sale  and  purchase  of  land,  a  covenant  on  the  part  of  Brown  that 
he  would  erect  on  the  premisee  a  building  worth,  at  least,  $1,000 ; 
and  that  he  would  keep  the  premises  insured  and  the  policy  assigned 
to  Pelton,  the  plaintiflE.  Under  such  contract.  Brown  took  posses- 
sion of  the  property  and  erected  the  building. 

On  or  about  September  1,  1872,  Brown  and  defendant's  agent 
made  a  contract  for  the  insurance  of  such  building,  upon  which 
a  policy  in  due  form,  bearing  such  date,  was  issued.  The  agent 
testifies  that,  in  that  conversation.  Brown  told  him  that  he 
(Brown)  was  the  owner  of  the  building;  that  there  was  no 
mortgage  on  it;  that  he  owed  something  on  it  for  labor  and 
materials. 

On  the  8th  of  October,  1872,  the  following  indorsement  was 
made  on  this  policy :  "  Oct.  8,  1872.  Loss,  if  any,  payable  to  Floyd 
Pelton,  mortgagee,  as  his  interest  may  appear."  The  word  "  mort- 
gagee" was  subsequently  erased  by  defendant's  agent,  and  the 
words  "  as  collateral "  were  inserted  in  their  place.  This  was  done 
at  the  request  of  plaintiflPs  attorney.  When  the  year  expired,  a 
new  policy  was  issued  in  renewal  of  the  old  one,  containing  the 
same  clause  relative  to  payment  to  plaintiff.  The  word  "  mortgagee  " 
was  retained,  however,  by  mistake,  the  change  having  been  made  at 
MonticeUo,  and  not  having  been  noted  on  the  books  of  the  agency, 
which  were  at  Ellenville.  While  this  latter  policy  was  in  force,  the 
building  was  totally  destroyed  by  fire.  At  the  time  of  the  fire  the 
plaintiff  was  still  the  owner  in  fee  of  the  premises^  and  Brown  was 
in  possession  under  his  contract.  Due  proof  of  loss  having  been 
made,  and  the  defendant  having  refused  to  pay,  this  action  was 
brought  on  the  policy.  The  defendant  claimed  that,  at  the  time  of 
procuring  the  insurance.  Brown  had  not  the  entire,  unconditional 
and  sole  ownership  of  the  premises,  but  that  he  was  in  possession 
thereof  under  a  contract  to  purchase  the  same ;  and  that  the  sum  he 
had  agreed  to  pay  had  not  been  paid  pursuant  to  the  terms  thereof, 
by  reason  whereof  the  contract  had  become  forfeited.  It  came  on 
for  trial  at  the  Sullivan  Circuit,  where  a  verdict  was  ordered  for  the 
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plaintifi  for  $1,189,  and  the  presiding  justice  directed  the  excep- 
tions to  be  heard  at  the  General  Term  in  the  first  instance. 


A.  SchoonmakeTy  for  the  plaintiff. 

A.  C.  dh  T,  A.  Niveriy  for  the  defendant. 

Sawtieb,  J. : 

All  of  the  questions  raised  by  the  appeal  in  this  action  have  been 
adjudicated  adversely  to  the  appellants  {Frink  v.  Hampden  Ins. 
Co.,  1  Abbott  [N.  S.],  343  ;  Orosvenof*  v.  AtUmtic  Ins.  Co.,  17  N. 
Y.,  391 ;  Acer  v.  MerchmM  Ins.  Co.,  57  Barb.,  68 ;  JStna  Ins. 
Co.  V.  Tyler,  16  Wend.,  385 ;  Dohn  v.  Farmers?  Ins.  Co.,  5  Lans., 
279 ;  Maher  v.  Hibemicm  Ins.  Co.,  6  Hun,  353 ;  Rowley  v.  Empire 
Ins.  Co.,  36  N.  Y.,  550;  Owms  v.  H.  P.  Ins.  Co.,  56  id.,  565; 
Pitney  v.  Glens  Falls  Ins.  Co.,  65  id.,  6),  except  the  question,  what 
effect  was  produced  in  the  relations  between  the  insured  and  the 
insurer  by  the  fact  that  at  the  time  of  effecting  the  insurance  Brown, 
the  insured,  was  in  default  in  making  the  payments  called  for  by 
his  contract  of  purchase,  such  fact  not  having  been  brought  to  the 
direct  knowledge  of  the  defendant. 

Brown's  contract  of  purchase  contained,  among  other  things,  this 
provision :  "  On  failure  to  perform  the  contract  on  the  part  of 
Brown,  the  said  Pelton  may  declare  the  contract  void  and  retain 
whatever  moneys  have  been  paid  thereon."  Brown  was  confessedly 
in  arrear  in  making  his  payments,  but  he  was  in  possession  of  the 
premises  and  had  erected  thereon  the  building  called  for  by  the 
contract  which  was  the  subject  of  this  insurance.  Pelton,  the 
vendor,  had  not  availed  himself  of  his  legal  right  to  declare  the 
contract  void.  How,  then,  did  this  affect  the  relative  rights  of  the 
parties  ?  This  provision  did  not,  upon  default  in  payment,  render 
the  contract  void,  but  voidable  only,  at  the  election  of  the  vendor ; 
he  having  not  so  elected,  no  change  in  the  relative  positions  affect- 
ing the  title  was  produced.  Either  party  might  still  insist  upon  a 
specific  performance.  {La/wrenoe  v.  Dale,  3  Johns.  Chancery,  23 ; 
Hutchins  v.  Mimger,  41  N.  Y.,  155.)  The  contract,  therefore,  as 
between  the  parties  to  it,  was  still  a  valid  and  subsisting  contract, 
enforceable  by  either  party  upon  tendering  performance.  {Kort-^ 
Hun— Vol.  XHI        4 
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rigJU  V.  Cady^  41  N.  Y.,  343.)  Brown's  equitable  title  to  the 
premises  and  insurable  interest  in  the  buildings  erected  thereon 
had  not  ceased  by  reason  of  the  default,  and  within  the  doctrine  of 
the  cases  cited  {mpra)  he  did  not  misstate  his  interest  nor  violate 
the  conditions  of  the  policy  in  not  disclosing  that  fact. 

The  exceptions,  therefore,  must  be  overruled  and    judgment 
ordered  upon  the  verdict  for  the  plaintiflF,  with  costs 

Learned,  P.  J.,  and  Boakdman,  J.,  concurred. 

Motion  for  new  trial  denied,  and  judgment  ordered  for  plaintiflE 
on  verdict,  with  costs. 


ELIZABETH   M.  ALVOKD,  Plaintiff,  v.  NICHOLAS    H. 
HAYNES  AND  CHAELES  TOWEK,  Defendants. 

Levy  by  iheriff —  when  sufficient  to  stutain  replevin  or  acHon  for  conversion — pUUn- 
tiff  in  judgment — when  responsible  for  acts  cf  sheriff. 

A  Bheriil,  by  virtue  of  an  execution  against  one  Alvord,  levied  upon  property 
belonging  to  bis  wife. 

EM,  tbat  tbe  act  of  the  Bberiil  in  levying  upon  the  property  was  such  an 
exercise  of  dominion  over  it  as  would  sustain  an  action  for  its  conversion  or 
one  of  replevin,  although  there  was  no  actual  removal  of  the  property. 

That  his  liability  was  not  aftected  by  the  fact  that  he  claimed  to  levy  upon,  and 
advertised  for  sale  the  interest  of  the  husband  alone,  when  the  husband  had, 
in  fact,  no  interest  therein. 

The  facts  that  the  plaintiff,  in  the  judgment,  directed  the  sheriff  to  get  the  exe- 
cutions, and  consulted  and  advised  with  him  and  approved  of  his  making  the 
levy,  are  sufficient  to  sustain  a  verdict  against  him. 

Motion  for  a  new  trial  on  a  case,  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  the  General  Term,  after  a  verdict  in 
favor  of  the  plaintiff,  directed  by  the  conrt. 

This  was  an  action  for  the  claim  and  delivery  of  personal  prop- 
erty consisting  of  farming  tools,  farming  stock  and  nnharvested  crops, 
bronght  by  the  plaintiff,  who  is  a  married  woman,  against  the  defend- 
ant Haynes,  who  is  sheriff  of  Cortland  connty,  and  who,  by  virtue 
of  two  execntions  issued  out  of  the  County  Court  at  the  instance 
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of  the  defendant  Tower,  who  was  plaintiff  in  said  executions,  levied 
npon  the  aforesaid  property.  There  was  no  removal  of  the  property 
levied  upon,  and  the  sheriff  claimed  to  levy  upon  and  advertise  for 
sale  only  the  interest  of  Fenn  G.  Alvord,  the  plaintiff's  husband,  in 
said  property.  The  evidence  showed  that  the  plaintiff  leased  the  farm 
upon  which  said  property  was,  of  her  father-in-law,  and  had  carried 
it  on  for  several  years,  paying  the  rent  herself,  and  disposing  of  the 
products  of  the  farm  and  receiving  the  avails  thereof,  and  that  the 
property  levied  upon  was  the  growth  of  said  farm,  or  arose  out  of 
the  products  thereof.  It  appeared  that  the  plaintiff  had  some  prop- 
erty or  money  in  her  own  right,  and  that  she  managed  said  farm 
and  disposed  of  the  products  thereof  through  her  husband,  as  her 
agent.  It  also  appeared  that  the  defendant  Tower  directed  the 
sheriff  to  procure  said  executions  and  advised  and  consulted  with 
the  sheriff  in  regard  to  levying  upon  the  property. 

This  action  came  on  to  be  tried  at  the  Cortland  Circuit  in  Sep- 
tember, 1876,  before  Mr.  Justice  Follett  and  a  jury.  At  the  close 
of  the  testimony  the  court  held  that  there  was  no  question  of  fact 
for  the  jury,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  return  of  the  property,  assessing  its  value  as  proved  on  the 
trial,  and  as  to  which  there  was  no  dispute,  and  six  cents  damages 
for  the  detention  thereof,  to  which  direction  the  defendant  ex- 
cepted. The  jury  found  a  verdict  for  the  plaintiff  in  accordance 
with  the  foregoing  directions,  to  which  the  defendant  excepted. 
The  court  directed  the  exceptions  to  be  heard  in  the  first  instance 
at  the  Gteneral  Term,  and  that  judgment  be  in  the  meantime 
suspended. 

Waters  dk  Knox^  for  the  plaintiff. 

0.  PorteTy  for  the  defendant.  This  property  was  all  made  by 
the  labor  of  Fenn  G.  Alvord  and  his  minor  son.  {Buckley  v. 
WiUa,  42  Barb.,  669 ;  Goes  v.  OahiU,  42  id.,  310 ;  Vrooman  v. 
Oriffitha^  4  Ct.  App.  Dec.,  505 ;  Merchcmt  v.  Btmnelly  3  id.,  280.) 
If  the  capital  is  furnished  by  the  wife,  and  her  husband  has  no  inter- 
est but  that  of  a  mere  agent  or  servant,  she  is  entitled  to  the  profits. 
If  there  is  no  capital  hiU  the  husband's  labor  and  the  labor  of  hia 
minor  son,  she  cannot  have  the  profits. 
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The  property  is  the  fruit  of  the  labor  of  the  husband  and  his 
minor  son.  {Rider  v.  Hvlae^  24  K.  Y.,  372  ;  33  Barb.,  264 ;  42  id, 
310;  id.,  569.)  The  plaintiff  w^as  in  the  actual  possession  of 
the  property  at  the  time  this  action  was  commenced.  To  maintain 
replevin,  the  property  must  be  taken  out  of  the  actual  possession  of 
the  owner.  (3  Wend.,  280;  4  Comst.,  183;  20  Johns.,  465 ;  14 
Wend.,  201,  202.) 

Sawyer,  J. : 

There  were  no  disputed  questions  of  fact  in  this  case  to  be  sub- 
mitted to  the  jury. 

The  plaintiff's  title  to  the  property  in  question  was  clearly  estab- 
lished by  the  evidence.  She  leased  the  farm  and  paid  the  rent, 
and  the  property  taken  in  execution  was  either  purchased  with  her 
money  or  raised  on  the  farm.  True,  her  husband  labored  on 
the  farm,  and  acted  as  her  agent  in  disposing  of  its  products, 
but  this  did  not  vest  the  title  thereto  in  him,  or  give  him  any 
interest  therein.  The  right  of  a  married  woman  to  pxirchase 
or  lease  real  or  personal  property  and  to  manage  the  same  through 
an  agent,  though  that  agent  be  her  husband,  and  to  hold  to 
her  own  use  the  avails  thereof,  in  cases  free  from  fraud,  was  fully 
settled  in  Knwpp  v.  Smith  (27  N.  Y.,  277).  In  the  case  at  bar 
there  was  no  proof  of  fraudulent  intent. 

The  act  of  the  sheriff  in  levying  upon  the  property  of  Fenn  G. 
Alvord  for  sale  was  such  an  exercise  of  dominion  over  it  as  would 
sustain  an  action  for  its  conversion,  or  replevin,  although  there  was 
no  actual  removal.  {Stewcurt  v.  Wells^  6  Barb.,  79,  approved  by 
the  Court  of  Appeals  in  Knapp  v.  Smithy  supra.) 

Trover  and  replevin  in  such  cases  are  concurrent  remedies.  {Allen 
V.  Orary,  10  Wend.,  349 ;  Fonda  v.  Van  Home,  15  id.,  631.) 

It  does  not  change  the  rule  nor  aid  the  defendants  that  the  sheriff 
claimed  to  levy  upon  and  advertised  for  sale  the  interest  only  of 
Fenn  6.  Alvord  in  the  property,  it  appearing  that  he  had  no  interest 
therein.  {JVef  v.  Thompson^  8  Barb.,  213.)  There  was  sufficient 
evidence  that  the  defendant  Tower,  authorized  the  proceedings  to 
sustain  the  verdict  as  against  him ;  he  directed  the  sheriff  to  get 
the  executions,  consulted  and  advised  with  him  and  approved  of  his 
levying  upon  the  property.     Slight  interferences  in  such  cases  will 
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suBtaiii  a  verdict.   {Knapp  v.  Smithy  svpra;  Faara/r  v.  ChomffeteU 
6  Denio,  527.) 

The  exceptions  muBt  be  overruled,  and  judgment  ordered  for  the 
plaintiff  upon  the  verdict. 

Leabned,  p.  J.  and  Boabdman,  J.,  concurred. 

New  trial  denied,  and  judgment  ordered  for  plaintiff  on  verdict, 
with  costs. 


HORATIO  SEYMOUR  and  others,  Exboutors,  etc..  Appel- 
lants, ^.  ELIZABETH  F.  CAGGER,  Administratrix,  etc., 
Respondent. 

ArmioM  rend^T^  by  anaUomey — effect  on  recovery  for,  of  death  of  attorney  during 
pendency  of  auction  —  Negligence  cf  attorney —bttrden  of  proof  ae  to. 

The  defendant's  intestate  and  the  plaintifFs'  testator  entered  into  an  agreement 
whereby  the  former,  an  attorney,  agreed  to  collect  the  rents  due  on  certain 
manorial  leases  belonging  to  the  latter,  and  to  receive  for  such  services  the 
taxable  costs  of  the  actions  to  be  brought;  under  which  agreement  some  twenty 
or  thirty  actions  were  commenced.  At  the  time  of  the  death  of  defendant's 
intestate,  plaintiffs  had  been  defeated  in  one  action  because  of  a  failure  to  notify 
the  tenant  of  an  assignment  of  the  lease,  two  actions  had  been  discontinued 
and  the  costs  paid,  and  seven  were  pending;  to  the  two  actions  discontinued  and 
the  seven  actions  stiU  pending,  the  same  defense  of  neglect  to  give  notice  of  the 
assignment  of  the  lease  had  been  interposed.  Upon  an  accounting,  the 
referee  found  that  the  amount  of  the  taxable  costs  in  said  nine  actions  was 
$901.81,  but  refused  to  allow  that  amount  to  the  defendant.  The  court  at 
Special  Term  held  that  as  the  notice  was  not  properly  a  proceeding  in  the 
action,  that  the  mere  fact  that  the  defendant's  intestate  commenced  the  actions 
for  the  assignee  of  the  lease,  without  ascertaining  that  the  tenant  had  been 
notified  of  the  assignment,  was  not  sufficient  to  show  that  he  was  guilty  of 
negligence  or  wanting  in  reasonable  professional  skill,  and  allowed  to  the 
defendant  the  $901.81. 

Held,  that  the  defendant  should  be  allowed  that  amount 

Where  a  client  refuses  to  pay  an  attorney's  bill  on  the  ground  that  he  had 
been  defeated  and  damaged  by  reason  of  the  negligence  and  want  of  skill  of 
the  attorney,  such  negligence  or  want  of  skill  must  be  established  by  him 
affirmatively. 

A  failure  to  succeed  in  a  law  suit  is  not  prima  faeu  evidence  of  negligence  or 
want  of  proper  skill 
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Appeal  from  an  order  of  the  Albany  County  Special  Term, 
snstaining  defendant's  exceptions  to  the  report  of  a  referee. 

This  is  a  reference,  under  the  statute  (2  R.  S.,  88,  89,  §§  36,  37) 
of  a  claim  made  by  the  executors  of  John  Magee,  deceased,  against 
the  administratrix  of  Peter  Cagger,  deceased. 

The  facts  are,  that,  in  1861,  Mi*.  John  Magee  was  the  owner  of 
certain  leases  known  as  Van  Rensselaer  manor  leases ;  that  Mr.  Cag- 
ger agreed  to  act  as  the  attorney  of  Mr.  Magee,  to  collect  the  rents 
due  on  the  leases,  and  to  make  the  collections  on  the  leases  for  the 
taxable  costs;  and  that  Mr.  Magee  was  in  no  case  to  be  personally 
liable  for  the  costs  of  collection.  Under  this  agreement,  Mr.  Cag- 
ger commenced  twenty  or  thirty  suits,  on  some  of  which  collections 
were  made,  and  some  of  which  were  settled,  and  some  are  still 
pending  imdetermined.  Mr.  Cagger  was  defeated  in  one  of  the 
cases,  on  the  ground  that  the  assignee  had  not  notified  the  tenant  of 
the  assignment  to  him  as  required  by  1  Revised  Statutes  (739  §  146). 
Mr.  Cagger  collected  $2,218.09.  The  costs  of  the  suits  in  which 
this  sum  was  collected  was  $631.60,  which  was,  by  the  referee, 
.  deducted  from  the  amount  of  the  collections,  and  judgment  ordered 
for  the  balance,  with  interest,  amounting  to  $2,523.30. 

Mr.  Cagger  died  July  6,  1868.  At  the  time  of  his  death  two 
suits  had  been  discontinued  and  costs  paid,  and  there  were  pending, 
undetermined,  seven  suits  on  these  leases.  The  taxable  costs  in 
these  nine  suits  were  $901.80.  These  suits  were  commenced  with- 
out giving  the  tenants  notice  under  the  Revised  Statutes.  At  the 
trial  of  this  reference  they  were  still  pending.  The  referee  refused 
to  deduct  the  taxable  costs  in  these  nine  cases  from  the  amount  col- 
lected, and  the  defendant  excepted  to  such  refusal.  The  plaintife 
moved  for  judgment  on  the  report,  and  the  defendant  made  a  case 
and  exceptions,  and  brought  them  to  a  hearing  at  Special  Term  at 
the  hearing  of  the  motion  to  confirm  the  report.  The  court  allowed 
to  the  defendant  the  $901.80,  and  modified  the  report  accordingly, 
and  from  that  order  the  plaintiffs  appeal. 

William  Ricmsey,  for  the  appellants.  The.  exceptions  are  based 
upon  the  proposition  that  the  death  of  Mr.  Cagger,  the  attorney  of 
Mr.  Magee,  rendered  it  impossible  for  him  to  perform  the  entire 
service  he  had  contracted  to  do,  by  prosecuting  the  actions  to  finaJ 
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determination,  and,  therefore,  the  defendant,  as  his  personal  repre- 
sentative, was  entitled  to  be  credited  for  what  services  had  beeii 
rendered  by  Mr.  Cagger  np  to  the  time  of  his  death.  The  role  of 
law  is  that :  1.  One  who,  nnder  a  contract  reqnirmg  his  personal 
services,  performs  services  valuable  to  the  employer,  but  before  the 
full  performance  of  the  service  is  disabled  by  death  from  completing 
the  contract,  is  entitled  to  recover  as  upon  a  qitantum  meruit  for 
such  services  as  he  rendered.  (  Wolfe  v.  Howes^  20  N.  T.,  197,  203.) 
2.  The  recovery  in  such  a  case  cannot  exceed  the  rate  of  the  con- 
tract-price for  the  part  of  the  service  performed.  {Glurh  v.  GUhcrtj 
26  K  Y.,  279,  283.)  3.  It  is  also  essential  that  the  employer  should 
have  received  actual  benefit  from  the  services  of  his  agent ;  and 
where  the  services  are  worthless,  no  compensation  can  be  recovered 
for  part  performance.  (  Wolfe  v.  Hawes^  20  N.  Y.,  197, 203 ;  Clarke 
v.  OUb&rt,  32  Barb.,  576 ;  jPbAy  v.  iTor^A,  19  id.,  341.)  The  plain- 
tiff insists  that  the  services  in  the  nine  actions  not  finished  at  his 
death  were  worth  absolutely  nothing.  If,  to  sustain  the  report  of 
the  referee,  it  is  necessary  to  assume  that  he  found  the  fact  that 
these  services  were  of  no  value,  the  court  will  do  it,  if  there  is  evi- 
dence to  sustain  such  a  finding.  ( Walsh  v.  Powers^  43  N".  Y.,  23, 
27;  McKeon  v.  See,  4  Robt.,  449,  affirmed  51  N.  Y.,  300.)  The 
statute  requiring  the  notice  was  one  of  long  standing,  and  was  per- 
emptory in  its  requirements.  Mr.  Cagger  should  have  known  of 
it  before  he  brought  the  actions.  The  notice  not  having  been  given, 
and  the  actions  not  being  sustainable  without  it,  there  can  be  no 
possible  benefit  to  Mr.  Magee's  estate  from  the  bringing  of  them. 
(Add.  on  Con.,  612 ;  Hwntley  v.  Bul/voePj  6  Bing.  [N.  C],  111 ; 
Lang  v.  Orsi,  18  C.  B.,  610 ;  Shear.  &  Redf.  on  Neg.,  §  221,  and 
note.)  When,  from  negligence,  carelessness  or  inadvertence,  the 
attorney's  services  are  of  no  benefit  to  his  client,  he  is  not  entitled 
to  compensation.  (Add.  on  Con.,  455  ;  1  Pars,  on  Con.,  116 ;  Hill 
v.  Featherstxmhanigh,  7  Bing.,  569  ;  Bracey  v.  Garter,  12  Ad.  &  E. 
[N.  S.],  373;  HtmUey  v.  Bvhjoer^  supra;  Hoppmg  v.  Quinn, 
12  Wend.,  617;  Bovmia/n  v.  TaJlmum,  40  How.  Pr.,  1 ;  Pa/rker  v. 
RdOs,  14  C.  B.,  691 ;  Ooodma/n,  v.  Walker,  30  Ala.,  482.) 

Samud  Ha/nd,  for  the  respondent. 
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BOABDMAN,  J.  : 

This  16  an  appeal  from  an  order  at  Special  Term  modifying  the 
report  of  a  referee,  confirming  the  same  as  so  modified,  and  order- 
ing judgment  thereon.  The  mode  of  practice  pursued  in  this 
instance  is  not  the  subject  of  review,  since  stipulations  at  the  Special 
Term  and  upon  the  argument  at  General  Term,  waive  all  such 
objections  and  seek  a  review  only  upon  the  merits. 

Was  the  learned  judge  at  Special  Term  correct  in  modifying  the 
referee's  report  and  allowing  the  defendant  the  taxable  costs,  $901.81, 
rejected  by  the  referee  ?  The  services  were  in  fact  rendered.  That 
is  conceded.  It  is  also  conceded  that  the  $901.81,  constitute  the 
taxable  costs  in  the  actions  brought,  but  not  concluded  by  Cagger. 
It  is  in  effect  conceded  that  Cagger's  services  in  those  actions  were 
worth  $901.81,  if  they  were  not  in  fact  worthless.  If  the  services 
were  valuable  to  Magee,  the  defendant  was  entitled  to  have  such 
value  allowed  her,  notwithstanding  the  death  of  Cagger  before 
complete  performance.  (Wolfe  y.  Howes^  20  N.  Y.,  197.)  The 
amount  to  be  allowed  for  such  services  would  ordinarily  be  con- 
trolled by  the  terms  of  the  contract.  (Clark  v.  Gilbert,  26  N.  Y., 
279.)  But  cases  may  exist,  where  a  failure  to  perform  may  result 
in  such  serious  damage  or  loss  as  to  prevent  or  reduce  very  greatly 
the  recovery  for  services  rendered.  The  plaintiff  contends  these 
services  of  Cagger  were  in  fact  worthless,  and  hence  should  not  be 
allowed.  The  referee  has  not  found  either  way  upon  this  subject, 
but  in  his  addenda  to  his  report,  says  he  has  not  taken  into  account 
the  two  actions  settled  without  costs  to  either  party,  or  the  seven 
actions  still  pending.  Now,  I  understand,  from  the  stipulations  of 
the  parties,  that  the  judge  at  Special  Term  took  the  place  of  the 
referee  in  deciding  whether  these  costs  ought  to  be  allowed,  and  he 
has  found,  as  appears  by  the  order,  that  the  $901.81  was  the  amount 
of  costs  and  disbursement  proved  on  the  trial,  and  allowed  the  same 
to  the  defendant  in  the  accounting.  That  is  in  effect  finding  that 
such  services  were  valuable  and  of  the  value  stated.  The  order  and 
the  opinion  together,  find  that  Cagger  was  guilty  of  no  negligence 
or  want  of  proper  skill,  which  should  prevent  the  recovery  for 
these  services.  If  that  be  correct  the  order  of  the  Special  Term 
should  be  confirmed.  (Bowman  v.  Tollman^  40  How.,  1.)  The 
reasoning  of  the  judge  in  his  opinion  is  quite  satisfactory.    No 
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negligence  or  want  of  skill  was  proved.  That  fihonld  have  been 
establishei^  affirmatively  by  the  plantiff.  There  is  nothing  to  shQW 
what  wonld  have  been  the  result  of  the  seven  cases  pending.  It 
does  not  appear  that  the  notice  to  be  given  the  tenants  should  have 
been  given  by  the  attorney,  or  that  it  was  any  part  of  his  duty  in 
the  preparation  or  conduct  of  the  actions.  But  if  it  were  conceded 
that  the  failure  to  serve  the  notice  was  a  fatal  defect,  it  does  not 
then  follow  that  the  defendant  should  not  be  allowed  those  costs. 
Failure  of  success  in  a  law  suit  is  not  prima  facie  evidence  of  negli- 
gence or  want  of  proper  skill.     {Bowmam,  v.  TaUman^  ante,) 

I  conclude,  therefore,  that  the  services  were  rendered  by  Cagger ; 
that  the  value  of  such  services  was  $901.81 ;  that  the  defendant  is 
entitled  to  have  such  value  allowed,  because  it  is  not  shown  that 
Cagger  was  guilty  of  negligence  or  want  of  proper  skill  in  the 
conduct  of  such  actions,  and  that  it  does  not  appear  that  plaintifi 
or  their  testator  has  suffered  any  damage  by  reason  of  negligence 
or  want  of  proper  skill  in  Cagger. 

The  order  of  the  Special  Term  is,  therefore,  affirmed,  with  ten 
dollars  costs,  and  expenses  of  printing. 

Sawyee,  J.,  concurred.     Learned,  P.  J.,  did  not  act. 

Order  affirmed,  with  ten  dollars  costs,  and  printing  disbursements. 


OLIVER  PORTER,  Appellant,  v.  AUGUSTUS  W.  KINGS- 
BURY AND  CHARLES  O.  NEWTON,  Respondents. 

P^ndrnqf  tf  former  action^ plea  of — relatee  to  time  of  commencement  of  mit  in 

which  it  is  interposed. 

On  July  1, 1875,  the  plaintiff  herein  commenced  an  action  against  the  defendants 
upon  an  undertaking  given  by  them.  A  demurrer  interposed  by  them  was 
OTerruled  at  the  Special  Term,  but  sustained  upon  an  appeal  to  the  General 
Term;  and  on  Jimuary  3,  1876,  judgment  was  entered  therein  dismissing  the 
complaint  with  costs.  On  February  17,  1876,  this  action  was  commenced  by 
the  same  plaintiff  against  the  same  defendants  upon  the  same  cause  of  action. 
March  11,  1876,  the  plaintiff  appealed,  in  the  first  action,  from  the  decision  of 
the  General  Term  to  the  Court  of  Appeals.  March  seventeenth  the  defendants 
H^x— Vol.  XUL       5 
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served  an  answer  in  this  action,  setting  up  as  a  defense  that  another  action  was 
pending  between  the  same  parties  for  the  same  cause  of  action* 

UM,  that  the  plea  referred  to  the  time  of  the  commencement  of  the  action;  that, 
at  that  time,  the  former  action  had  been  terminated  by  a  final  judgment 
upon  the  demurrer,  and  was  no  longer  pending,  and  that  the  plea  should, 
therefore,  be  overruled.    (Boardman,  J,  dissenting.) 

Semble,  that  the  defendant's  remedy  was  to  apply  for  a  stay  of  proceedings  in 
this  action,  during  the  pendency  of  the  appeal  in  the  first. 


Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  npon 
the  trial  of  this  action  by  the  court,  without  a  jury. 

On  the  7th  of  July,  1875,  plaintiff  Porter  commenced  an  action 
upon  an  undertaking  executed  by  the  defendants  Kingsbury  and 
Newton,  to  recover  the  amount  alleged  to  be  due  thereon.  To  that 
complaint  defendants  demurred  on  the  grounds : 

I.  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

II.  That  the  court  has  no  jurisdiction  of  the  persons  of  the 
defendants  or  the  subject  of  the  action. 

The  issue  of  law,  thus  joined,  was  tried  at  the  Cortland  Special 
Term,  September,  1875.  The  demurrer  was  overruled  and  defend- 
ants given  leave  to  answer.  Defendants  appealed  to  the  General 
Term  from  the  order  overruling  the  demurrer.  At  November  term, 
1876,  the  order  of  the  Special  Term  overruling  the  demurrer  was 
reversed,  and  the  demurrer  sustained,  and  the  complaint  dismissed 
with  costs.  (5  Hun,  597.)  Judgment  was  entered  dismissing  the 
complaint  with  costs,  January  3,  1876. 

February  17,  1876,  this  present  action  was  commenced  upon  the 
same  undertaking  set  forth  in  the  complaint  in  the  action  com- 
menced July  7,  1875.  After  the  commencement  of  this  present 
action,  viz.,  March  11,  1876,  Porter  appealed  to  the  Court  of 
Appeals,  in  the  first  action,  from  the  judgment  entered  January  3, 
1876,  dismissing  the  complaint  with  costs,  and  gave  the  undertaking 
provided  for  by  section  334  of  the  Code.  March  17,  1876,  the 
defendants  answered,  in  this  present  action,  setting  up :  "  That 
there  is  another  action  pending  between  the  same  parties  for  the 
same  cause  of  action  as  that  stated  in  the  complaint  in  this  action" 
and  that  an  appeal  had  been  taken  by  the  plaintiff  therein. 

Upon  the  trial  the  court  found  among  other  things,  as  follows, 
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viz :  "  the  subject-matter  sought  to  be  litigated  in  this  action  is 
the  identical  subject-matter  being  litigated  in  the  aforesaid  action 
between  the  same  parties,  commenced  July  7,  1875,  and  now  pend- 
ing and  undetermined  in  the  Court  of  Appeals." 

O,  Porter^  for  the  appellant.  The  appeal  brought  March  11, 
1876,  is  not  good  as  a  plea  in  abatement.  An  appeal  from  a  final 
judgment  at  common  law  is  the  commencement  of  a  new  suit 
and  not  the  continuation  of  an  old  one.  It  is  so  held  in  the  follow* 
ing  cases :  Gormly  v.  Mcintosh  (22  Barb.,  271),  Bice  v.  Floyd 
(1  Comst.,  608),  Eno8  v.  Thomas  (5  How.,  361-366),  Pratt  v.  AUen 
19  How.,  450— i66).  The  appeal  may  be  brought  and  prosecuted 
by  a  new  attorney  without  substitution.  {Pratt  v.  Alleriy  19  How., 
450-456 ;  McLaren  v.  Charrier^  5  Paige,  530 ;  Feix7io  v.  Dickirv- 
sojiy  4  Denio,  84.)  At  the  time  this  present  action  was  commenced, 
a  right  of  action  had  accrued  against  the  defendants  upon  the 
undertaking,  and  that  right  of  action  is  not  divested  by  the  appeal, 
taken  after  the  commencement  of  this  action,  from  the  final  judg- 
ment dismissing  the  complaint  in  a  prior  action,  upon  the  ground 
that  it  did  not  state  facts  constituting  a  cause  of  action.  {BurraU 
V.  VanderUUy  6  Abb.,  70,  73 ;  Bowrnxm  v.  Cornell^  39  Barb.,  69.) 
This  defense  arose  after  the  action  was  commenced.  {Curtis  v. 
CbJ5,  8  Johns.,  470,  471 ;  Lowry  v.  Lawrence^  1  Caines  R.,  69-71 ; 
Jerikins  v.  Pepoon^  2  Johns.  Cases,  312.) 

Waters  (&  Knox^  for  the  respondents.  The  subject-matter  is 
identical,  as  both  actions  are  founded  upon  the  same  undertaking 
to  recover  the  same  amount  upon  the  same  promise  and  against  the 
same  parties.  The  former  action  is  pending  while  the  appeal  is 
pending.  (4  Denio,  84 ;  7  Wend.,  434 ;  21  id.,  270 ;  25  N.  T.,  485 ; 
8  How.,  140;  12  Abb.,  247;  2  Duer,  611.)  The  pendency  of 
another  action  between  the  same  parties  for  the  same  cause  is  a 
defense,  and  the  objection  may  be  taken  by  demurrer  if  it  appear 
on  the  face  of  the  complaint  (Code,  §  144),  and  by  answer  if 
it  do  not  appear  on  the  face  of  the  complaint.  (Code,  §  147 ; 
16  Barb.,  461 ;  Gould's  PL,  chap.  5,  §  122,  p.  283 ;  14  Abb.  Pr.  R., 
206 ;  9  How.,  228 ;  2  Duer,  611 ;  9  Paige,  296 ;  13  Barb.,  183  ;  17 
How.,  69.) 
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Leakned,  p.  J- : 

The  plea  of  another  action  pending,  was  an  allegation  that  such 
other  action  was  pending  at  the  time  when  the  action  was  com- 
menced in  which  the  plea  was  put  in.  So  distinctly  did  the  plea 
have  reference  to  the  time  of  the  commencement  of  the  action  in 
which  it  was  pleaded,  that  it  was  not  necessary  to  aver  that  the 
former  action  was  still  pending  at  the  time  when  the  plea  was 
pleaded,  although  it  was  customary  to  aver  this.  (1  Chitt.  PL,  454, 
note  2.)  This  matter  was  discussed  at  some  length  in  Commonr 
wealth  V.  Churchill  (5  Mass.,  174),  where  an  old  case  is  cited  at 
length  from  the  year  books.  And  in  the  Massachusetts  case  it  was 
held  that  where  a  defendant  pleaded  the  pendency  of  a  former 
action,  and  there  was  a  replication  that  since  the  plea  pleaded  the 
plaintiff  in  the  former  action  had  become  nonsuit,  the  replication 
was  bad.  The  court  say  that  it  must  appear  that  the  first  writ  was 
pending  when  the  second  was  purchased. 

Now  when  this  present  action  was  commenced  the  former  action 
had  been  terminated  by  a  judgment  for  the  defendant  upon  the 
demurrer.  This  was  a  final  judgment,  and  the  action  was  no  longer 
pending.  When,  therefore,  this  present  action  was  commenced 
there  was  no  other  pending  for  the  same  cause. 

It  is  true  that  after  this  action  had  been  commenced  the  plain- 
tiff appealed  to  the  Court  of  Appeals  from  the  judgment  in  the 
former  action.  And  it  may  be  asked,  what  was  the  remedy  of  the 
defendant  ?  It  seems  to  me  that  he  should  have  applied  for  a  stay 
of  proceedings  in  this  action  during  the  appeal  in  the  former.  In 
that  case,  if  the  former  judgment  should  be  affirmed  (as  we  were 
informed  on  the  argument  that  it  had  been),  the  present  action 
could  have  proceeded.  If  it  had  been  reversed,  the  court  could 
have  perpetually  stayed  proceedings  in  this  present  action. 

But  now  the  defendant  has  pleaded  in  bar  the  pendency  of  the 
former  action,  which  was  not  pending  when  this  action  was  com- 
menced, and  which  (as  above  stated)  is  now  finally  disposed  of,  and 
the  plaintiff  is  defeated  both  in  this  and  in  the  former  action,  with- 
out having  been  heard  on  the  merits. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 
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BoABDMAN,  J.  (dissenting) : 

If  the  Court  of  Appeals  should  sustain  the  decision  of  the  Special 
Term  in  the  former  suit  pleaded  by  the  defendants  in  this  action, 
the  plaintiff  would  recover  upon  the  same  instrument  now  sued 
upon  and  the  same  amount  now  claimed  in  this  action.  There  is, 
therefore,  no  doubt  of  the  identity  of  the  causes  of  action  in  the 
two  cases.  If  they  were  pending  at  the  same  time  the  first  action 
may  be  alleged  as  a  reason  why  the  second  action  should  not  be 
sustained.  (Code,  §§  144,  147.)  Until  the  former  action  is  finally 
disposed  of  the  second  one  is  improperly  brought.  In  this  instance 
the  second  action  was  brought  after  the  General  Term  had  sustained 
the  defendants'  demurrer  to  the  complaint  in  the  first  action  on  the 
ground  that  the  complaint  did  not  state  a  cause  of  action.  If  the 
case  had  stopped  there  no  doubt  the  plaintiff  could  properly  have 
brought  this  new  action.  But  after  bringing  this  new  action  the 
plaintiff  appeals  from  the  decision  of  the  General  Term  to  the  Court 
of  Appeals.  By  such  conduct  he  is  so  situated  that  he  may  recover 
two  judgments  upon  one  cause  of  action.  To  prevent  such  a  result 
the  defendants  necessarily  interpose  the  former  suit  still  pending  by 
virtue  of  the  plaintiff's  appeal  to  the  Court  of  Appeals.  It  is  not 
deemed  of  importance  that  the  appeal  was  taken  in  the  first  action 
after  the  second  action  was  begun.  The  alleged  defense  existed 
when  the  answer  was  put  in,  and  was  properly  included  therein. 
The  plaintiff,  by  his  own  act,  had  rendered  it  not  only  proper  but 
necessary  that  such  defense  should  be  interposed.  The  plaintiff 
should  have  continued  the  pursuit  of  his  rights  under  the  fii-st  action 
or,  abandoning  that,  brought  the  present  action.  lie  had  an  elec- 
tion which  course  to  pursue,  but  the  law  would  not  and  ought  not 
to  tolerate  both.  If  the  second  action  can  be  permitted  at  all,  the 
proceedings  in  it  should  have  been  stayed  until  the  Court  of  Appeals 
had  finally  disposed  of  the  former  action.  Neither  party  asked  this 
upon  the  trial.  Both,  apparently,  sought  a  trial  of  the  issue.  As 
the  plaintiff  did  not  ask  that  the  action  should  stand  over,  nor  the 
defendant  ask  for  a  stay  until  the  decision  of  the  Court  of  Appeals, 
nothing  remained  for  the  court  but  to  try  the  issue.  On  the  facts 
found  (and  they  are  conceded)  it  is  difficult  to  see  how  the  learned 
judge  could  find  otherwise  than  he  did.  It  is  evident  the  same 
relief  sought  in  this  action  might  be  afforded  by  the   Court  of 
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Appeals  in  the  former  action,  and  that  nntil  the  termination  of  the 
former  action  adverselA/  to  the  plamtiff^  he  ought  not  to  be  permit- 
ted to  pursue  to  judgment  another  and  different,  remedy.  These 
views  are  sustained,  in  my  judgment,  by  the  following  cases :  Fenno 
V.  Dichmson  (4  Den.,  84),  Nones  v.  Horner  (12  Abb.,  247),  Tra/ver 
V.  NicKoU  (7  Wend.,  434),  Oroshon  v.  Lyon  (16  Barb.,  461),  Rob- 
inson V.  Plkwpton  (25  N.  Y.,  484),  Johnson  v.  Yeomans  (8  How., 
140). 

It  is  believed  the  decision  at  Special  Term  is  correct  and  the 
judgment  should,  therefore,  be  affirmed  with  costs. 

Present  —  Learned,  P.  J.,  Boabdman  and  Sawyer,  JJ. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 


JANE   W.  BOCKES  and  others.  Appellants,  u  ELEANOE 
LANSING  AND  others.  Respondents. 

Action  in  equUy  to  remove  a  doud  on  title  —  tohen  not  maintainaMe—-Bemedy  by 

ejectment. 

The  plaintifT  herein  claimed  that  one  George  Webster,  the  owner  of  a  house  and 
lot  described  in  the  complaint  herein,  on  September  26,  1846,  made  a  general 
assignment  of  all  his  property,  including  the  house  and  lot  in  question,  to  one 
Russell,  who,  on  May  6,  1847,  conveyed  the  same  to  8imeon  D.  Webster;  that 
thereafter,  and  on  July  6, 1859,  the  said  Gteorge  and  Eleanor,  his  wife«  conveyed 
the  said  premises  to  the  said  Simeon  D. ;  that  the  plaintiff  had  succeeded  to  the 
rights  of  the  said  Simeon  D. ;  that  on  April  18,  1861,  a  receiver,  appointed  in 
supplementary  proceedings  instituted  by  a  judgment  creditor  of  Gteorge  Web- 
ster, sold  the  said  land  to  one  Humphrey,  through  whom  the  defendants,  who 
are  in  possession  thereof,  claim  title. 

This  action  was  brought  to  have  the  receiver's  deed  set  aside  as  irregular,  and 
canceled,  and  for  an  accounting  as  to  the  rents  and  profits  received  by  the 
defendants.  Hddt  that  the  facts  of  the  case  would  not  sustain  an  action  in 
equity,  such  as  the  present  one,  to  set  aside  the  deed  as  a  cloud  upon  plain- 
tiff's title ;  but  that  the  plaintiff's  remedy,  if  any,  was  by  ejectment. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 
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On  September  23,  1846,  George  Webster,  the  owner  of  the  honse 
and  lot  described  in  the  complaint,  executed  to  David  Eussell  a  gen- 
eral afisignment  of  aU  his  property  for  the  benefit  of  his  creditors. 
On  the  6th  of  May,  1847,  David  Rnssell,  the  assignee,  conveyed  the 
premises  to  Simeon  D.  Webster,  a  son  of  George  Webster,  by  deed 
execnted  that  day  and  recorded  June  12,  1847. 

At  the  time  of  the  assignment  George  Webster  was  indebted, 
among  others,  to  Joseph  S,  Keeler,  who,  on  the  19tli  of  October, 
1846,  recovered  judgment  in  the  Supreme  Court  thereupon  for 
$1,057.07.  This  judgment  was  assigned  to  David  H.  Humphrey, 
on  February  21,  1861,  for  fifty-five  dollars,  paid  by  him,  and 
Humphrey  instituted  supplementary  proceedings  thereupon,  which 
resulted  in  the  appointment  of  a  receiver,  to  whom  George  assigned 
all  his  property,  and  on  the  18th  of  April,  1861,  the  receiver  was 
duly  authorized  to  sell  the  premises  in  question  at  public  or  private 
sale,  with  or  without  notice,  and  did  convey  the  same  to  said  David 
H.  Humphrey  on  the  25th  of  April,  1861,  at  private  sale  and  without 
notice,  for  the  consideration  of  $2,000,  and  on  the  30th  of  April,  1861, 
Humphrey  conveyed  the  same  for  fifty-five  dollars  to  Eleanor,  the 
widow  of  George  Webster,  both  deeds  being  recorded  May  4,  1861. 

Eleanor  Webster  died  in  possession  of  the  premises  and  the  per- 
sonal property,  July  26, 1872,  and  the  defendants  own  her  interest 
in  the  premises,  while  the  plaintiflEs  represent  Simeon  D.  Webster's 
interest  therein.  The  plaintiff  ako  claimed  title  by  virtue  of  a  deed 
executed  by  George  Webster  and  Eleanor,  his  wife,  dated  July  6, 
1859.  The  referee  held,  however,  that  such  deed  was  only  valid  to 
transfer  the  dower  right  of  the  wife. 

The  plaintiffe  claimed  that  the  proceedings  instituted  in  1861, 
which  resulted  in  the  appointment  of  the  receiver,  were  irregular 
for  the  reason  that  the  lien  of  the  Keeler  judgment  had  expired  as 
to  Simeon  D.  Webster,  a  purchaser  in  good  faith,  at  the  time  the 
proceedings  were  instituted,  and  prayed  "  that  the  said  order  of  the 
Supreme  Court  authorizing  the  said  receiver,  as  such,  to  sell  and 
convey  the  said  premises ;  the  sale  and  conveyance  thereof  to  the 
said  Humphreys,  and  the  conveyance  thereof  by  the  said  Humphreys 
to  the  sa'd  defendant  may,  by  the  judgment  of  this  honorable  court, 
be  adjudged  a  fraudulent  and  inequitable  cloud  upon  the  title  of 
said  plaintiffs  to  said  premise3 ;  that  the  same  may  be  ordered  to  be 
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canceled  of  record,  and  declared  nnll  and  void,  and  of  no  force  or 
effect ;  that  the  said  defendant  may  be  perpetually  enjoined  from 
using  the  same  or  the  record  thereof  for  any  purpose  or  under  any 
pretense  whatever ;  and  that  in  the  meantime  the  said  defendant 
may  be  restrained  from  selling,  incumbering  or  disposing  of  the 
said  premises,  or  any  interest  therein,  or  leasing  the  same,  or  any 
part  thereof,  tiU  the  further  order  of  the  court ;  and  that  an  account 
may  be  taken,  by  and  under  the  direction  of  this  honorable  court, 
of  the  mesne  profits  of  said  premises  since  the  termination  of  the 
tenancy  at  will  therein  of  the  said  defendant,  and  that  the  said 
defendant  may  be  adjudged  to  pay  the  same  to  the  said  plaintiffs, 
and  that  the  said  defendant  may  be  compelled  to  release  to  the  said 
plaintiffs  all  or  any  right  or  title  she  may  have  obtained  to  said 
premises  by  or  under  the  fraudulent,  collusive  and  inequitable  pro- 
ceedings had  a£  aforesaid,  and  pay  to  said  plaintiffs  their  costs  in 
this  behalf,  or  that  such  other  or  such  further  relief  in  the  premises 
may  be  granted  as  shall  seem  meet  to  this  honorable  court." 

The  referee  held  as  matters  of  law  that  the  assignment  was  void  on 
its  face ;  that  Simeon  Webster  was  not  a  purchaser  in  good  faith ; 
that  the  lien  of  Keeler's  judgment  had  not  expired  because  Simeon 
was  not  a  purchaser  in  good  faith ;  that  the  receiver  in  supplementary 
proceedings  was  not  bound  to  bring  an  action  to  set  aside  the  assign- 
ment, because  there  had  never  been  any  change  of  possession  and 
because  the  assignment  was  void  on  its  face ;  that  if  the  receiver's 
title  was  imperfect,  the  plaintiffs'  was  no  better,  and  defendant 
being  in  possession  would  continue  to  hold  it ;  that  if  the  proceed- 
ings on  the  Keeler  judgment  were  irregular,  still  this  action  cannot 
be  maintained  because  such  proceedings  would  constitute  no  cloud 
on  plaintiffs'  title;  that  such  proceedings  were  regular  and  ^ve 
title,  and  that  plaintiffs  have  no  cause  of  action. 

Ja/mes  Oihson^  for  the  appellants. 

Jamies  Lansing^  for  the  respondents. 

Learned,  P.  J. : 

The  plaintiffs,  successors  to  the  title  of  Simeon  D.  "Webster,  claim 
to  own  the  land  in   fee  by  virtue  of   conveyances  from  George 
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Webster.  The  defendants,  who  are  in  possession,  claim  title  bj 
virtue  of  supplementary  proceedings  against  George  Webster  and 
in  favor  of  a  creditor  of  his,  taken  subsequently  to  the  time  of  the 
execution  of  the  conveyances  under  which  the  plaintiffs  claim. 

This  is  a  case  then,  as  it  seems  to  me,  where  the  plaintife'  remedy 
was  by  ejectment  But  the  present  action  is  brought  in  equity  to 
Bet  aside  the  proceedings  supplementary  and  the  conveyance  by  the 
receiver  and  his  grantee  under  the  same,  through  which  the  defend- 
ants claim,  as  a  cloud  on  the  plaintiffs'  title,  etc.,  and  for  an  account- 
ing of  the  i-ents  and  profits,  etc.  I  do  not  think  that  this  action 
can  be  maintained.  Whether  the  judgment  under  which  these  pro- 
ceedings were  taken  had,  or  had  not,  ceased  to  be  a  lien,  was  a  matter 
for  George  Webster  to  litigate ;  not  for  the  plaintiffs.  The  plain- 
tiffe  (and  Simeon  D.)  claimed  adversely  to  George  ;  and  they  had 
no  right  (nor  had  Simeon  D.)  to  notice  of  proceedings  which  were 
to  have  the  effect  solely  of  transferring  to  some  creditor  whatever 
property  George  Webster  then  had. 

If  the  plaintife'  title  was  good,  it  was  of  no  consequence  to  them, 
or  to  Simeon  D.,  what  proceedings  should  be  taken  against  George. 
If  their  title  was  not  good,  then  they  and  Simeon  D.  had  no  interest 
in  the  matter  of  the  proceedings.  And  if  the  plaintiffs  urge,  that 
while  George  could  not  dispute  their  title,  as  void  against  his  credit- 
ors, yet  that  his  creditors  might,  the  reply  is  that,  if  the  plaintiffs 
have  a  good  title  they  can  recover  in  ejectment.  If  not,  they  should 
not  recover  in  any  action. 

It  may  be  said  that  all  the  facts  appear  in  this  case,  and  therefore 
that  the  court  should  give  relief,  without  regard  to  the  form  of  the 
pleadings.  But  that  remedial  rule  is  not  to  be  carried  to  this  extent. 
A  plaintiff  is  not  to  sue  on  a  promissory  note  and  recover  for  an  assault 
and  battery.  The  axjtion  of  ejectment  is  distinct.  It  is  for  the 
recovery  of  the  possession  of  land  and  thus  for  establishing  the 
title.  The  present  action  is  solely  an  action  in  equity,  such  as 
might  be  maintained,  in  a  proper  case,  by  a  party  in  possession  to 
remove  a  cloud. 

The  plaintife  may  urge  that  George  Webster  continued  in  pos- 
session as  tenant  of  Simeon  D.,  and  that  hence  the  defendants  are 
to  be  deemed  tenants  of  the  plaintife.  That  does  not  alter  the 
caae.  The  defendants  are  holding,  or  claiming  to  hold,  adversely ; 
Hun  — Vol.  XIII.  6 
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and  the  plaintiffs  ehonld  dispossess  them  by  suit  or  by  some  proper 
proceeding. 

I  do  not  mean  to  express  any  opinion  whatever  as  to  the  validity 
of  the  assignment,  or  as  to  the  title  which  Simeon  D.  obtained  by 
the  conveyance  from  Russell,  or  by  the  direct  conveyance  from 
George  or  upon  the  merits  in  any  particular.  And  in  the  view 
above  taken  it  is  unnecessary  to  examine  any  questions  as  to  the 
admission  of  evidence  or  the  conclusions  of  fact.  The  judgment 
should  be  affirmed  with  costs ;  but  this  must  be  without  prejudice 
to  any  action  of  ejectment,  should  such  action  be  brought  by  tie 
plaintiffs. 

Sawyee,  J.  (dissenting) : 

Without  attempting  to  pajss  upon  all  of  the  numerous  questions 
raised  by  this  appeal,  it  is  apparent  that  there  must  be  a  new  trial  for 
errors  in  the  court  below  in  the  reception  and  rejection  of  evidence. 

All  of  the  parties  to  this  action  claim  under  George  Webster  as 
the  common  source  of  tide ;  the  plaintiffs  under  deeds  executed  by 
him ;  the  defendants  through  Eleanor  Webster,  who  claims  under 
a  receiver's  deed  in  proceedings  supplemental  to  execution  upon  a 
judgment  against  George  Webster,  her  husband  Both  George  and 
Eleanor  Webster  at  the  time  of  the  trial  were  dead. 

On  the  trial  the  plaintiff  offered  in  evidence  a  deed  from 
George  Webster  and  Eleanor  Webster,  dated  April  30,  1859,  to 
Simeon  D.  Webster,  through  whom  plaintiffs  claim  as  a  part  of 
their  chain  of  title.  This  was  objected  to  and  the  referee  held  it 
inadmissible  under  the  pleadings,  except  to  show  a  release  of  Elea- 
nor's inchoate  right  of  dower,  and  confined  its  force  and  effect  to 
that  alone. 

In  the  complaint  the  plaintiffs  allege  that  the  judgment  under 
which  defendants  daim,  had  ceased  to  be  a  lien  upon  any  real  estate 
of  the  said  George  Webster  as  against  David  Russell,  a  purchaser 
and  grantee  of  George  Webster, "  and  as  against  Simeon  D.  Webster, 
a  purchaser  from  the  said  David  Russell,  and  also  from  the  said 
George,  by  deed  executed  April  30,  1859,  in  good  faith." 

These  allegations  we  think  amply  sufficient  to  require  the 
reception  of  the  deed  in  evidence  for  all  purposes,  and  that  the 
limitation  imposed  and  acted  upon  by  the  learned  referee  was  error. 
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Again,  the  defendants  called  as  a  witness  David  H.  Humphries, 
the  grantee  of  the  receiver,  in  the  deed  executed  by  him,  and  the 
grantor  in  the  deed  to  Eleanor  Webster,  and  under  which  convey- 
ances the  defendants  claim  title  to  the  premises,  in  hostility  to 
plaintife'  title,  and  offered  to  prove  by  the  witness  communications 
made  to  him  by  George  Webster  in  his  life-time,  tending  materially 
to  affect  injuriously  plaintiffs'  title  and  strengthen  the  defendants'. 
This  evidence  was  objected  to  by  the  plaintiffs'  counsel,  on  the 
ground  that  the  witness  was  incompetent  under  section  399  of  the 
Code.  The  objection  was  overruled  and  the  evidence  received. 
Under  the  construction  given  to  this  section  of  the  Code  by  the 
Court  of  Appeals,  in  MaMoon  v.  Y(ywng  (46  N.  T.,  696),  and  by 
this  court,  in  Richa/rdson  v.  Wa/mer  (18  Hun,  ante,  p.  13),  the  wit- 
ness was  clearly  incompetent  and  his  evidence  inadmissible ;  he  had 
owned  and  transferred  the  very  title  under  which  the  defendants 
daim. 

The  findings  of  the  referee  show  that  this  evidence  must  have 
materially  affected  his  decision,  and  without  passing  upon  the  other 
questions  raised,  I  am  of  the  opinion  that  the  judgment  should  be 
reversed,  the  reference  discharged,  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Present — Learned,  P.  J.,  Boabdman  and  Sawyer,  J  J. 

Judgment  affirmed,  with  costs. 


DANIEL  A.  BULLARD,  Appellaot,  v.  THE  SARATOGA 
VICTORY  MANUFACTURING  COMPANY,  Respondent. 

MiU  owner i — righis  of,  as  to  detention  of  vxUer. 

The  defendant  was  the  owner  of  a  dam,  and  drew  therefrom  water  to  run  his 
mill,  and  the  plaintiff  drew  water  from  a  dam  situated  on  the  same  stream, 
below  that  of  the  defendant.  The  surplus  waters  from  defendant's  dam  was 
sufflcient  to  furnish  the  supply  needed  for  the  plaintiff's  mill,  except  in  times 
of  drought,  when  defendant  was  obliged  to  shut  the  gates  of  his  mill  during 
the  night  to  accumulate  a  supply  for  the  next  day,  thereby  cutting  off  the  sup- 
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ply  from  plaintiff's  mill  during  the  time  defendant's  reservoir  was  filling. 
Defendant's  mill  was  run  only  during  the  day,  while  that  of  plaintiff  was  run 
night  and  day.  In  an  action  brought  to  restrain  the  defendant  from  cutting 
off  the  flow  of  water  during  the  night,  the  referee  found  that  the  detention 
was  necessary,  and  for  the  sole  purpose  of  enabling  the  defendant  to  propel  its 
machinery  during  the  day,  and  that  such  detention  and  use  of  the  water  was 
reasonable.  Hdd,  that  the  injury  sustained  by  the  plaintiff,  by  reason  of  such 
detention,  was  one  for  which  the  law  afforded  no  remedy. 
The  plaintiff  was  only  entitled  to  the  use  of  a  limited  quantity  of  water.  Hdd, 
that  it  rested  upon  him  to  show  that  the  quantity  used  by  him  was  less  than 
that  to*which  he  was  entitled. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  to  restrain  the  defendant  from  the  use  of 
certain  appliances,  by  means  of  which  it  is  enabled  to  maintain  at 
its  mill  a  uniform  flow  of  the  waters  of  Fish  creek  throughout  the 
entire  year,  and  for  damages.  The  plaintiff  runs  a  paper  mill  pro- 
pelled by  water  from  this  creek,  and  the  defendant  owns  and 
operates  a  cotton  factory  about  one  mile  above  him  on  the  same 
creek.  The  plaintiff  claimed  that  the  defendant  wrongfully  and 
unreasonably  detained  the  water  of  the  creek  at  its  mill,  and  sought 
to  prevent  and  restrain  it  from  so  doing. 

J?.  Fitch  BiiUa/rd^  for  the  appellant. 

Edgar  L,  Fursman^  for  the  respondent. 

BOARDMAN,  J.  : 

In  Clinton  v.  Myers  (46  N.  Y.,  517,  518)  the  Court  of  Appeals 
adopts  the  rule  a£  held  by  the  Supreme  Court  of  Massachusetts  in 
OcmLd  V.  Boston  Duck  Company  (13  Gray  442).  Groveb,  J., 
states  the  doctrine  of  that  case,  thus :  "  A  party  has  a  right  to 
erect  a  dam  across  a  stream  upon  his  land,  and  such  machinery  as 
the  stream,  in  its  ordinary  stages,  is  adequate  to  propel ;  and  if  the 
stream,  in  seasons  of  drought,  becomes  inadequate  for  that  purpose, 
he  has  the  right  to  detain  the  water  for  such  reasonable  time  as  may 
be  necessary  to  raise  the  requisite  head,  and  accumulate  such  a  quan- 
tity as  will  enable  him  to  use  the  water  for  the  purpose  of  hia 
machinery."     Farther  on  it  is  said  :     "  By  so  doing  the  party  is  not 
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liable  to  an  action  by  an  owner  below,  whose  machinery  does  not 
require  for  its  operations  all  the  water  at  an  ordinary  stage, 
but  only  such  as  naturally  flows  during  seasons  of  drought, 
though  to  some  extent  injured  by  being  deprived  of  the  natural 
flow." 

It  is  believed  these  principles  are  applicable  to  this  case  and  are 
fatal  to  the  plaintifPs  right  of  recovery.  It  is  not  controverted  that 
defendant  had  the  right  to  erect  dams  and  to  utilise  the  natural 
reef  of  rock  as  dams  in  the  manner  in  which  it  has  been  donS.  The 
machinery  of  defendant  was  beyond  doubt  of  just  proportions  to 
the  size  of  the  stream  in  its  ordinary  stages  of  water.  For  about 
nine  months  of  the  year  the  ordinary  flow  of  water  would  be 
sufficient  to  carry  defendant's  machinery  for  twenty-four  hours  in 
each  day.  During  seasons  of  drought  it  was  inadequate  and  the 
machinery  could  only  be  propelled  during  the  day  time  by  retaining 
the  water  in  reservoirs  during  the  night,  for  the  next  day's  use. 
This  the  defendant  has  done  and  has  thus  made  an  advantageous 
use  of  the  water.  The  plaintiff,  desiring  to  run  his  paper  mill  day 
and  night,  is,  in  seasons  of  drought,  thus  deprived  of  water  for  a 
short  time,  while  defendant's  ponds  are  filling  up.  This  is  an  injury 
for  which  there  is  no  remedy,  if  the  detention  is  necessary  to  the 
defendant's  reasonable  use  and  enjoyment  of  its  mill  privilege  above.- 
The  learned  judge  at  Special  Term  has  found  that  the  detention 
was  for  the  sole  purpose  of  enabling  the  defendant  to  use  the  water 
to  propel  its  machinery,  and  that  the  water  has  not  been  unreason- 
ably detained  or  discharged,  and  the  use  by  the  defendant  of  such 
water  has  been,  and  is,  reasonable.  If  these  conclusions  of  facts 
are  warranted,  it  is  an  end  to  plaintiff's  case.  There  is  an  abundance 
of  evidence  to  sustain  them.  Indeed,  I  do  not  well  see  how  it  is 
possible  to  find  otherwise. 

The  plaintiff,  however,  insists  that  the  defendant  should  not  close 
its  gates  at  night  entirely,  since  a  part  of  the  water  might  be  allowed 
to  flow  through  the  gates  and  still  enough  be  detained  to  fill  defend- 
ants reservoirs  before  morning.  I  think  tlie  argument  is  more 
specious  than  sound.  I  know  of  no  rule  of  law  creating  such  an 
obligation  on  the  upper  owner.  But  the  idea  is  quite  impracticable. 
The  power  of  saving  just  so  much  water  as  will  suffice  to  fill  the 
reservoirs,  depends  on  the  amount  of  water  passing.     That  amount 
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varies  from  day  to  day.  The  defendant  has  observed  the  law  if  he 
has  not  unreasonably  detained  the  waters.  What  form  of  instruc- 
tions could  the  court  give,  founded  on  the  partial  opening  of 
defendant's  gates  ?  How  much  should  they  be  left  open  ?  What 
kind  of  a  sliding  scale  could  be  inserted  into  an  iii  junction  order 
that  would  be  just  to  plaintiff  and  defendant  and  yet  capable  of 
observation?  What  evidence  is  there  in  the  case  to  justify  or 
establish  any  such  direction  ?  No ;  the  whole  project  is  experimental, 
indefinite,  uncertain  and  incapable  of  any  practicable  application. 
It  would  be  of  no  service  except  to  breed  law  suits.  (13  Gray,  442.) 
I  do  not  deem  it  necessary  to  say  more  on  this  point.  The  opinion 
of  the  learned  judge  on  the  trial  is  quite  satisfactory  and  conclusive. 

There  is  another  suggestion  having  great  force,  apparently.  The 
plaintiff  by  his  deed  is  only  entitled  to  a  specific  quantity  of  water. 
There  is  no  evidence  in  the  case  that  he  has  not  at  all  times  had  as 
much  water  as  by  his  deed  he  is  entitled  to.  The  defendant  charges 
that  the  plaintiff  uses  a  much  greater  amount  than  he  has  any  legal 
right  to ;  that  such  amount  is  necessary  to  run  his  machinery,  and 
hence  in  times  of  drought  he  suffers  for  the  want  of  such  excessive 
quantity,  while  the  ordinary  leaking  and  flow  from  defendant's 
reservoirs  and  dams,  would  give  him  all  that  he  could  legally  claim. 
The  decision  contains  no  findings  of  fact  upon  this  point,  nor  do  I 
find  in  the  evidence  the  necessary  means  for  determining  it.  It 
would  seem,  however,  quite  clear  that  the  plaintiff  ought  not  to 
recover,  if  he  receives  and  uses  or  can  use  all  the  water  to  which  he 
is  entitled  by  the  terms  of  his  conveyance.  The  plaintiff,  to  estab- 
lish his  cause  of  action,  should  prove  the  deficiency.  He  has  not 
done  so.  {Gould  v.  Boston  Duck  Co.^  13  Gray,  442 ;  TourteUot  v. 
Phelps,  4  id.,  370 ;  BigeUm  v.  BatUey  15  Mass.,  313 ;  Hetrich  v. 
Deachl^r,  6  Penn.,  32.) 

There  are  no  exceptions  on  the  admission  or  rejection  of  evidence 
that  call  for  an  examination.  I  think  all  such  rulings  were  correct. 
But  in  equity  cases  courts  rarely  disturb  a  judgment  by  reason  of 
the  admission  of  improper  evidence,  or  on  account  of  the  questions 
being  objectionable  as  leading.  In  the  present  case  the  evidence 
objected  to  is  inappreciable  in  its  amount  and  in  its  effect.  The 
same  facts  are  proved  elsewhere  without  objection,  and  indeed  are 
substantially  conceded  throughout  the  trial. 
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We  thmk  the  judgment  is  eminently  right  and  proper,  and  should 
be  affirmed,  with  costs. 

LeuIbned,  p.  J.,  and  Sawyeb,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


ELIJAH  B.  SMITH  and  THE  FIRST  NATIONAL  BANK 
OF  ELMIRA,  Appellants,  v,  JOHN  T.  RATHBUN  and 
NEWTON  P.  FASSETT,  Exeoutobs  of  SIMEON  BENJA- 
MIN, Deceased,  and  JOHN  T.  RATHBUN,  Respondents. 

Judgment  on  demurrer — order  refusing ^  not  appealable — Amendments  to  pleadings 
— power  of  referee  to  aUow — Duty  as  to  return  of  pleading. 

An  order  of  the  Special  Term  denying  a  motion  for  judgment  on  the  ground  of 
the  frivolousness  of  a  demurrer,  is  not  appealable  to  the  General  Term.  * 

A  referee  has  the  same  power  to  allow  amendments  as  the  court  upon  the  trial 
of  an  action. 

Such  amendments  maybe  allowed  either  to  meet  an  inmiaterial  variance  between 
the  pleadings  and  the  proof,  or  for  any  other  purpose,  provided  it  does  not 
change  substantially  the  cause  of  action  or  defense. 

When  a  party  claims  to  be  taken  by  surprise,  or  misled  to  his  prejudice,  by  the 
amendment,  proof  of  such  facts  must  be  furnished ;  without  such  proof  the 
variance  will  not  be  deemed  materiaL 

A  referee  is  not  obliged  to  wait  until  all  the  evidence  is  introduced  before  allow- 
ing an  amendment  to  cure  a  variance,  but  may  permit  such  amendment  to  be 
made  at  the  commencement  of  the  trial,  so  as  to  make  the  pleadings  conform 
to  the  evidence  which  the  party  proposes  to  introduce. 

Where  a  referee  allows  a  plaintift  to  amend  his  complaint  by  adding  thereto 
allegations  which  do  not  substantially  change  the  cause  of  action  set  forth 
therein,  he  cannot  allow  the  defendant,  who  has  theretofore  answered,  to  inter- 
pose a  demurrer  thereto. 

Where  a  referee  has  allowed  a  defendant  to  serve  a  demurrer  to  a  complaint  so 
amended,  the  plaintiff  is  not  confined  to  an  appeal  from  the  order  of  the  ref- 
eree, but  may  move  at  Special  Term  to  have  the  demurrer  stricken  out. 

Rale  26  does  not  apply  to  such  a  case,  and  the  plaintiff  is  not  obliged  to  return 
the  demurrer. 

Although  the  terms  upon  which  an  amendment  is  allowed  rest  in  the  discretion 
of  the  referee,  yet  if  he  impose  terms  which  he  has  no  authority  to  impose,  it 
( to  be  a  matter  of  discretion,  and  his  mistake  may  be  corrected. 


*  Such  an  appeal  is  expressly  forbidden  by  section  587  of  the  Ckxle  of  Civil 
Procedure.  —  [Rep. 
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Appeal  from  an  order  denying  a  motion  to  set  aside  a  demurrer, 
served  during  the  trial  of  the  cause,  as  irregular  and  unauthorized, 
or  to  adjudge  it  to  be  frivolous. 

The  action  was  commenced  in  1869  by  Elijah  B.  Smith,  as  sole 
plaintiff.  The  complaint  alleged,  among  other  things,  "  that  in  or 
about  the  month  of  November,  1863,  a  banking  association  and  cor- 
poration, known  as  the  First  National  Bank  of  Elmira,  was  organized 
and  incoi'porated  and  commenced  doing  business  in  the  city  of 
Elmira,  in  pursuance, of  an  act  of  congress  passed  February  25, 1863, 
and  had  continued  to  do  banking  business  at  Elmira,  aforesaid,  ever 
since  under  said  act,  and  the  amendatory  and  subsequent  acts  of 
congress  authorizing  such  banking ;  that  the  capital  stock  consisted 
of  1,000  shares  of  the  nominal  or  par  value  of  $100  each  ;  that  the 
plaintiff  in  this  action,  at  the  time  of  the  organization  of  said  bank, 
owned,  and  still  owns,  fifty  of  said  shares ;  that  from  the  time  of 
the  first  organization  of  said  bank  until  in  October,  1867,  Samuel 
E.  Van  Campen  was  the  president,  one  Simeon  Benjamin  was  vice- 
president  and  the  defendant  John  T.  Rathbun  was  a  director  of  said 
bank  ;  that  until  in  or  about  the  month  of  October,  1867,  the  busi- 
ness of  said  bank  was  profitable,  the  shares  of  stock  greatly  increased 
in  value,  and  became  and  were  of  the  market  value  of  $150  each. 

And  on  his  information  and  belief  the  plaintiff  further  says  and 
charges,  that  in  and  prior  to  1867  the  said  Van  Campen,  in  viola- 
tion of  his  duty  as  president  of  said  bank,  and  contrary  to  law, 
loaned  from  the  funds  of  the  said  bank  to  divers  individuals  and  to 
insolvent  persons,  without  sufficient  security,  large  sums  of  money, 
"  exceeding  at  times  one-tenth  of  the  capital  of  the  bank,  whereby 
the  said  bank  sustained  great  losses ;  and  that  he,  the  said  Van 
Campen,  borrowed,  or  took,  from  the  funds  of  the  bank  for  his  own 
private  use,  and  appropriated  to  his  own  use  large  sums,  varying 
from  $1,000  to  $75,000  at  a  time ;  that  he  was  insolvent  at  the 
time  and  unable  to  pay  his  debts;  that  he,  the  said  Van  Campen, 
as  such  president,  made  untrue  quarterly  reports  of  the  condition 
and  resources  of  the  bank,  representing  worthless  securities,  or  secu- 
rities of  little  value,  transferred  by  himself  to  the  bank,  to  be  other 
and  valuable  securities,  and  so  reporting  the  same  ;  and  that  the  said 
Van  Campen,  as  such  president,  was  guilty  of  other  acts  of  miscon- 
duct, of  all  of  which  the  plaintiff  was  ignorant,  whereby,  and  by 
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reason  of  the  acts  before  mentioned,  the  said  banking  association 
sustained  great  losses  and  the  said  shares  of  stock  became,  and  were 
and  now  are,  of  little  or  no  value. 

"And  on  his  information  and  belief  the  plaintiff  further  says,  that 
the  said  Simeon  Benjamin  and  John  T.  Rathbun,  while  such  officers 
of  said  bank,  in  and  prior  to  1867,  were  informed  and  knew  of  the 
doing  of  the  said  wrongful  acts  by  the  said  Van  Campen,  that  he 
had  thus  violated,  and  was  violating,  his  duty  as  such  officer  of  the 
bank ;  that  they  negligently  permitted  and  allowed  him  to  do  and 
aided,  countenanced  and  assisted  him  in  so  doing  and  concealed  the 
facts  from  the  plaintiff  and  other  stockholders,  and  allowed  and  per- 
mitted and  assisted  the  said  Van  Campen  to  so  draw  out,  loan  and 
use  and  waste  the  funds  and  property  of  said  association,  the  said 
bank,  and  to  remain  and  act  as  president  thereof  and  thus  defraud 
and  injure  the  plaintiff,  whereby  the  plaintiff  has  sustained  damages 
to  the  amoimt  of  $6,888.44,  with  interest  thereon  from  July  27, 
1867,  when  dividends  were  last  paid  on  said  shares  of  stock." 

The  defendants  Rathbun  and  the  executors  separately  demurred 
to  the  complaint.  The  court  at  Special  Term  overruled  the  demurrer. 
From  the  order  entered  thereon  the  defendant  appealed  to  the  Gen- 
eral Term,  where  that  order  was  reversed  with  leave  to  plaintiff  to 
amend  by  adding,  or  bringing  in,  the  First  National  Bank  as  a  party 
on  payment  of  costs,  which  was  doue.  The  defendants  then  moved 
at  General  Term  to  change  or  modify  the  order  by  striking  out  the 
bank  as  a  party,  which  motion  was  denied. 

The  amended  complaint  having  been  served  the  defendants 
answered  it  j  and  the  cause  being  thus  at  issue  on  the  defendants' 
answer  was,  by  consent,  referred  to  the  Hon.  Sterling  G.  Hadley, 
as  sole  referee,  to  hear  and  determine  the  same. 

On  the  20th  of  November,  1876,  the  cause  was  brought  to  trial 
before  the  referee.  On  the  second  day  of  the  trial  the  plaintiffs 
asked  to  amend  their  complaint  by  adding  after  the  words  "  Simeon 
Benjamin  was  a  vice-president "  the  words  "  and  a  director." 

The  defendants'  counsel  objected,  but  the  referee  allowed  the 
amendment.  No  amended  complaint  was  made  or  served ;  but  the 
defendants'  counsel,  then,  before  any  further  testimony  was  taken, 
in  pursuant  of  an  order  of  the  referee,  served  upon  the  plaintiflh' 
attorney  a  demurrer,  by  or  for  both  defendants,  to  the  whole  com- 
Hra— Vol.  XIII,         7 
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plaint.  Plaintiflk'  attorney  insisted,  at  the  time,  that  defendants  had 
no  right  to  serve  the  demnrrer  at  that  stage  of  the  ease,  or  becanse 
of  that  amendment,  and  gave  notice  that  he  should  move  to  strike 
it  out  or  set  it  aside. 

The  referee,  then,  against  the  remonstrances  of  plaintiffs'  counsel, 
adjourned,  or  suspended,  the  trial  of  the  cause  to  await  such  dispo- 
sition as  might  be  made  of  the  demurrer. 

Before  the  expiration  of  twenty  days  the  defendants'  counsel 
served,  by  mail,  an  amended  demurrer.  The  plaintiffs'  attorney 
immediately  gave  notice  that  he  declined  to  accept  or  receive  it,  or 
to  recognize  the  right  of  the  defendants'  attorneys  to  serve  it ;  and 
on  the  papers  in  the  case  showing  the  above  facts  the  plaintiffs' 
counsel  made  a  motion  to  strike  out  or  set  aside  the  demurrer 
as  irregular  or  unauthorized,  or  in  case  the  court  should  refuse  to 
strike  it  out  or  set  it  aside,  then  that  the  demurrer  be  adjudged 
frivolous. 

The  court  denied  the  motion  to  strike  out,  and  also  refused  to 
adjudge  the  demurrer  frivolous. 

From  that  decision  and  every  part  of  the  order  this  appeal  was 
brought. 

jEI  II,  Benn^  for  the  appellants. 

H.  Boardman  Smithy  for  the  respondents. 

BOABDMAN,  J. : 

The  questions  arising  upon  this  appeal  involve,  first,  the  nature 
and  effect  of  the  amendment  to  the  complaint  and  the  power  of 
the  referee  to  allow  it,  and,  second,  the  regularity  and  validity 
of  the  demurrer.  The  question  as  to  the  frivolousness  of  the 
demurrer  cannot  be  considered  here.  That  has  been  passed  upon 
by  the  Special  Term,  and  its  decision  is  clearly  not  appealable. 
{Dahney  v.  Greeley,  12  Abb.  [N.  S.],  191.) 

It  is  clear  that  the  referee  had  power  to  allow  the  amendment 
in  either  of  two  cases :  First,  if  it  was  to  meet  an  immaterial  vari- 
ance between  the  pleadings  and  the  proof  (Code,  §§  169,  170) ; 
second,  if  it  did  not  change  substantially  the  cause  t)f  action. 
(Code,  §  173.)    To  decide  whether  the  amendment  falls  within 


Digitized  by 


Google 


SMITH  V.  RATHBUN.  51 

Third  Depabtmknt,  January  Term,  1878. 


these  cases  we  must  consider  the  nature  of  the  complaint.  The 
gist  of  the  complaint  is,  that  the  defendants  "  negligently  jiermitted 
and  allowed  "  the  president  to  do  the  wrongful  and  fraudulent  acts 
set  forth,  "  and  aided  and  countenance<l  and  assisted  him  in  so 
doing,"  by  reason  whereof  the  plaintiffs  were  damaged  in  their 
property.  It  alleges,  therefore,  both  negligence  and  fraud.  Now 
we  might  consider  both  of  these  allegations  as  being,  in  effect,  but 
one  cause  of  action ;  and  this  seems  to  have  been  the  view  taken 
by  the  court  in  the  decision  of  the  former  demurrer.  (66  Barb., 
402.)  It  is  there  said  "  the  acts  set  forth  in  the  complaint  are  fraud- 
ulent acts,"  And  again,  "  I  am  also  inclined  to  hold,  that  when 
directors  *  *  *  knowingly  and  in  violation  of  their  duty  com- 
mit fraud,  *  *  *  or  knowingly  allow  it  to  be  done  by  one  or 
more  of  their  associates  or  chosen  officers,  they  become  answerable 
iTidividtiaUy  to  stockholders  or  other  beneficiaries  of  the  fund,  on  the 
basis  of  fraud."  It  is  plain,  I  think,  from  this  language,  that  while 
the  court  puts  the  responsibility  on  the  basis  of  fraud,  it  means  by 
"  fraudulent  acts,"  not  merely  acts  fraudulent  per  se,  but  also,  willful 
negligence,  in  permitting  and  allowing  such  acts.  I  do  not  think, 
therefore,  that  the  decision  will  bear  the  construction  put  upon  it  by 
the  defendants'  counsel,  viz.,  "  that  a  part  of  the  directors  of  a  corpo- 
ration may  "  be  sued  by  the  stockholders  for  fraud,  but  not  ior  negli- 
gence. Whether  the  acts  complained  of  were  fraudulent  or  only  will- 
fully or  knowingly  negligent,  the  gist  of  the  allegation  is,  that  they 
were  wrongful,  tortious  acts,  based  upon  fraud,  and  for  which  the 
guilty  person  was  responsible  in  damages.  But  supppse  that  these  are 
separate  causes  of  action ;  they  were  none  the  less  alleged  in  the 
complaii^t  before  the  amendment  was  made.  The  most  that  can 
be  said  is,  that  they  were  not  properly  separated ;  and  that  the  cause 
of  action  for  negligence  was  defectively  and  incompletely  stated. 
It  cannot  be  said  that  it  was  not  stated  at  all.  Now  the  amend- 
ment was  made  to  remedy  this  defect,  to  complete  and  fill  out  the 
cause  of  actiom  which  the  plaintiff  intended  and  endeavored  to 
allege,  but  did  not  allege  in  full.  There  was  no  new  cause  of 
action  alleged  nor  any  radical  change  made  in  the  issue  presented. 
It  follows,  therefore,  that  this  amendment  might  be  allowed,  either 
as  an  allegation  which  did  not  change  substantially  the  cause  of 
action,  or  as  m  amendment  to  meet  a  variance  between  the  plead- 
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ings  and  the  proofs  that  plaintiffs  expected  to  introduce.  The 
amended  complaint  could  have  been  met  on  the  trial  by  a  corre- 
sponding amendment  to  the  answer  not  introducing  a  new  defense, 
thus  effectually  protecting  defendants'  rights,  and  the  trial  could 
have  proceeded.  But  if  defendants  were  taken  by  surprise  or  were 
misled  to  their  prejudice,  they  had  a  remedy,  viz.,  to  make  proper 
proof  of  that  fact,  and  thereupon  they  would  have  been  entitled 
to  an  adjournment  and  upon  application  to  the  court,  to  the  privi- 
lege of  answering  or  demurring.  Such  proof  is  indispensable. 
Without  it  no  variance  will  be  deemed  material.  {CaUmY,  OunteVy 
10  How.,  315  ;  S,  C,  11  K  Y.,  368.)  No  such  proof  was  made  in 
the  present  case. 

But  defendants  claim  that  this  was  not  a  case  of  variance  at  all. 
They  do  not  rest  this  claim  upon  the  ground  that  the  cause  of  action 
is  unproved  in  its  entire  scope  and  meaning,  so  as  to  be  deemed  a 
failure  of  proof  under  section  171  of  the  Code,  but  upon  the  ground 
that  no  proof  was  made  upon  the  trial  that  Mr.  Benjamin  was  a 
director.  Evidence,  however,  was  repeatedly  offered  to  show  that 
Mr.  Benjamin  was  a  director,  and  it  was  excluded  by  the  referee 
because  the  fact  that  he  was  a  director  was  not  alleged  in  the  com- 
plaint. It  was  to  meet  this  state  of  things  that  the  amendment 
was  made.  The  referee  was  not  obliged  to  wait  until  all  the  evidence 
was  in  before  allowing  the  amendment ;  he  could  make  it  also  before 
the  evidence  began,  so  as  to  make  the  complaint  conform  to  the 
proofs  the  plaintiffs  proposed  to  introduce.  Such  an  amendment 
was  made  in  Therdsson  v.  Petersen  (22  How.,  98),  and  the  court,  on 
appeal,  held  that  it  was  proper. 

If  the  foregoing  views  are  correct,  the  defendants  had  no  right  to 
demur  arising  from  the  nature  or  effect  of  the  amendment.  It 
introduced  no  new  cause  of  action  ;  it  did  not  change  substantially 
the  issue  involved,  and  it  did  not  surprise  or  mislead  the  defendants 
to  their  prejudice.  This  conclusion  is  supported  by  the  case  of 
Therasson  v.  Petersen  (ante),  In  that  case  the  answer,  was  amended 
on  the  trial  to  meet  the  proofs  defendants  expected  to  introduce. 
Plaintiffs  made  no  proof  of  surprise  or  prejudice,  but  merely  pro- 
posed to  demur  to  the  amended  answer  on  the  ground  of  insuffi- 
ciency. Leave  to  demur  was  refused,*  and  upon  appeal,  the  General 
Term  sustained  the  refusal. 
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But  it  is  said  that  the  amendment  was  ^^  in  matter  of  substance," 
and  that  under  2  Revised  Statutes  (Edm.  ed.,  442,  §  2),  the  defend- 
ants were  entitled  to  answer,  and  by  impKcation,  to  demur.  This 
provision  of  the  Revised  Statutes  is,  no  doubt,  still  in  force,  but  it 
must  be  construed  in  connection  with  the  subsequent  provisions  of 
the  Code.  The  cases  cited  by  defendants'  counsel  do  not  sustain  their 
position.  In  Harriott  v.  Wella  (9  Bos.,  631)  the  judge  at  Special 
Term  says :  "  the  right  to  answer  amendments  under  the  chancery  sys 
tem  was  absolute,"  but  speaking  of  the  practice  under  the  Code,  he 
says :  "  If  the  variance  was  immaterial  no  amendment  was  necessary. 
If  made  under  section  170  of  the  Code  no  amendment  was  necessary 
or  proper.  But  if,  under  section  173,  the  amendment  substantially 
changed  the  claim,  the  amendments  were  necessary  and  could  only 
be  allowed  (if)  at  aU  by  the  court "  (that  is,  at  the  Special  Term),  "  and 
then  a  right  to  answer  must  exist."  (Page  633.)  That  case  was 
tried  before  a  referee,  and  the  amendment  allowed  by  him  substan- 
tially changed  the  claim.  The  complaint  was  on  a  sealed  contract 
and  averred  a  strict  performance  of  all  the  conditions  necessary  to 
establish  a  cause  of  action.  The  proof  showed  failure  in  the  per- 
formance of  a  condition  precedent,  and  plaintiff  gave  evidence  to 
show  a  waiver  by  defendants  of  this  condition.  The  referee  allowed 
plaintiff  to  amend  by  alleging  this  waiver ;  that  is,  he  allowed  him 
to  allege  a  new  parol  contract,  thus  changing  substantially  the  issue. 
Defendants  asked  to  auicnd  by  setting  up  a  new  defense  to  this  new 
issue,  viz.,  the  statute  of  limitations,  whereupon  the  referee  referred 
the  whole  matter  to  the  Special  Term.  It  is  plain  that  the  referee 
erred  in  allowing  the  amendment.  He  would  have  erred  still  fur- 
ther if  he  had  allowed  the  new  defense.  But  the  Special  Term 
allowed  the  new  defense,  and  the  General  Term  affirmed  its  decision. 
With  this  decision  we  have  no  fault  to  find.  The  Special  Term 
has  the  power  to  allow  a  new  cause  of  action,  or  a  new  defense,  but 
a  referee  or  the  court,  on'  the  trial,  has  not.  {Ford  v.  Ford^  53 
Barb.,  625.)  In  the  case  of  the  Un^ion  Bamk  v.  MoU  (19  How., 
267 ;  S.  C,  11  Atb.,  42),  also  cited,  the  amendment  introduced  a 
new  cause  of  action.  It  was  allowed  by  the  referee,  but  his  order 
was  set  aside  by  the  court  at  Special  Term.  The  court  then,  on 
motion,  allowed  the  amendment  to  be  made,  but  in  the  absence  of 
cause  shown,  did  not  allow  the  defendants  to  answer  anew  or  to 
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demur.  The  General  Term,  however,  on  appeal,  allowed  them  to 
answer.  These  are  the  principal  cases  cited  by  defendant's  counsel 
in  this  connection.  Instead  of  supporting  his  position  they  bear 
distinctly  against  it.  If  we  are  to  construe  the  provisions  of  the 
Revised  Statutes  in  question  in  accordance  with  these  and  the  other 
decisions  under  the  Code,  I  think  an  amendment  "  in  matter  of  sub- 
stance "  must  be  taken  to  mean  where  there  is  a  material  variance,  or  a 
new  cause  of  action  alleged,  or  a  substantial  change  made  in  the  claim, 
and  that  even  then  leave  to  answer  will  be  given  only  on  application.to 
the  Special  Term.  In  the  ca^e  of  a  trial  before  a  referee  there  are  still 
other  reasons  why  a  demurrer  should  not  be  allowed.  It  does  more 
than  introduce  a  new»def ense ;  it  changes  the  issue  from  one  of  fact 
to  one  of 'law,  strikes  out  the  answer,  and,  in  effect,  vacates  the  order 
of  reference,  for  there  is  no  issue  of  fact  left  for  the  referee  to  try. 

A  question  is  made  in  this  case,  whether  the  referee  actually  gave 
the  defendants  leave  to  demur,  and  a  mass  of  aflSdavits  is  introduced 
upon  either  side.  Defendants  claim  that  he  did,  at  the  same  time 
that  he  gave  leave  to  amend  the  complaint.  This  the  plaintiffs 
deny.  I  am  satisfied,  upon  examination  of  these  affidavits,  and  from 
the  stenographer's  report,  that  thcireferee  intended  to  give  and,  as 
matter  of  fact,  did  give  leave  to  demur.  In  view,  however,  of  the 
conclusion  arrived  at,  it  does  not  seem  to  me  of  much  importance. 
If  he  did  not,  the  demurrer  is  clearly  unauthorized.  If  he  did,  the 
conclusion  defendants  seek  to  draw,  that,  therefore,  tlie  demurrer  is 
neither  unauthorized  nor  irregular,  and  must  be  sustained,  does  not 
follow ;  for  he  exceeded  his  authority  so  palpably  that  his  order 
must  be  disregarded.  The  same  considerations  dispose  of  the  view 
that  leave  to  amend  the  complaint  was  given,  only  upon  condition 
that  defendants  should  have  leave  to  demur,  and  that  the  terms  upon 
which  the  amendment  should  be  granted  were  discretionary  with 
the  referee  and  not  subject  to  review.  But  the  discretion  of  a  court 
or  referee  is  not  purely  arbitrary.  It  must  be  regulated  by  legal 
principles,  and  it  can  be  exercised  only  within  the  limits  prescribed. 
When  it  is  said  that  a  referee  may  impose  terms  in  his  discretion 
on  allowing  an  amendment,  it  merely  means  that  he  may  do  so 
within  his  lawful  powers.  If  he  exceeds  his  authority  and  imposes 
terms  he  has  no  lawful  power  to  impose,  it  ceases  to  be  a  matter  of 
discretion,  and  his  mistake  may  be  corrected. 
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Hive  the  plaintiffs  mistaken  their  remedy?  Defendants  insist 
that  they  should  have  appealed  from  the  order  of  the  referee  instead 
of  moving  to  set  aside  the  demurrer.  There  is  no  doubt  that  an 
appeal  would  be  the  most  regular  course  to  take,  but  it  is  not  the 
only  course.  In  J^ard  v.  J^ord  (53  Barb.,  525),  it  is  held,  that  where 
an  order  is  made  by  a  referee  which  he  has  no  authority  to  make, 
the  aggrieved  party  is  not  restricted  to  an  appeal  for  redress,  but  is 
entitled  to  a  more  expeditious  and  less  expensive  mode,  viz.,  he  may 
move,  at  Special  Term,  to  set  it  aside.  The  same  reason  given 
applies  in  the  present  case,  and  I  see  no  good  cause  why  the  plain- 
tiflfe  should  not  be  allowed  to  move  to  strike  out  the  demurrer,  more 
especially  as  it  is  in  effect  the  same  as  moving  to  set  aside  the  order. 
It  is  asking  that  the  order  be  disregarded.  At  least  it  does  not  seem 
to  me  to  be  so  irregular  as  to  justify  us  in  holding  that  the  motion 
ought  to  have  been  denied  on  that  account. 

The  objection  that  plaintiffs  ought  to  have  returned  the  demurrer 
to  defendants'  attorneys  is  not  well  taken.  Eule  26,  cited  by  coun- 
sel, has  no  application  whatever.  That  has  reference  to  pleadings 
or  other  papers  objected  to  either  because  they  are  not  f olioed  or 
not  legibly  written,  or  because  they  are  letter«press  copies ;  and  the 
provision  is  that  they  must  be  returned  within  twenty-four  hours  or 
the  objection  will  be  considered  waived.  The  case  of  JRogers  v. 
Eathhwn  (8  How.,  466),  also  cited,  held  that  an  amended  complaint 
which  the  defendant  proposed  to  disregard  ought  to  have  been 
returned,  or  notice  given  to  the  plaintiff  that  defendant  intended  to 
disregard  it  as  unauthorized.  Now,  in  the  present  case,  the  plain- 
tiffs gave  notice  on  the  trial  that  they  considered  the  demurrer  as 
unauthorized,  and  again,  immediately  upon  the  receipt  of  the 
amended  demurrer,  plaintiffs'  attorney  wrote  to  defendants'  attor- 
ney that  he  should  disi'egard  it  as  unauthorized.  Besides,  I  think 
the  plaintiffs  had  a  right  to  elect  whether  they  would  return  it  and 
treat  it  as  an  absolute  nuUity,  or  move  at  Special  Term  to  strike  it 
out.    {Fredericks  v.  Taylor^  52  N.  Y.,  596.) 

It  is  not  necessary  to  consider  defendants'  preliminary  objections 
to  the  aflSdavit  of  the  referee.  The  only  question  affected  by  it, 
viz.,  whether  leave  to  demur  was  given  by  the  referee,  has  been 
decided  in  defendants'  favor. 

In  any  view  of  the  case  I  think  the  demurrer  is  irregular  as  to 
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the  defendant  Eathbnn.  The  original  complaint  alleged  that  he 
was  a  director,  and  the  amendment  did  not  and  could  not  affect  the 
cause  of  action  alleged  against  him.  It  affected  only  the  executors 
of  Benjamin.  If  the  considerations  hereinbefore  stated  are  just, 
the  demurrer  was  equally  illegal  and  invalid  as  to  the  executors  of 
Benjamin.  The  amendment  allowed  to  the  complaint  was  not  of 
a  character  to  change  the  cause  of  action.  It  was  not  a  material 
variance.  The  referee  had,  therefore,  the  power  to  allow  it.  But 
it  did  not  follow,  nor  was  it  true,  that  the  defendants,  for  that  reason, 
had  the  right  to  answer  or  demur  of  course.  The  referee  had  not 
the  power  to  grant  the  defendants  that  privilege,  and  no  case  was 
made  by  virtue  of  which  they  could  apply  to  the  court  therefor. 

We  conclude,  therefore,  that  the  order  of  the  Special  Term  should 
be  reversed,  with  ten  dollars  costs  and  expenses  of  printing,  and 
the  demurrer  to  the  complaint,  as  amended  on  the  trial,  should  be 
stricken  out  as  irregularly  and  improperly  interposed,  with  ten  dol- 
lars costs  of  the  motion  to  plaintiflEs. 

Leaened,  p.  J. : 

Concurring  with  the  views  of  my  brother  Boajrdman,  I  remark 
that  the  power  of  the  referee  to  allow  amendments  is  that  possessed 
by  the  court  "  upon  such  trial."  This  does  not  mean  a  change  of 
the  issue  from  one  of  fact  to  one  of  law.  The  referee  should  have 
amended  the  complaint  as  requested ;  should  have  amended  the 
answer  (if  any  amendment  was  rendered  necessary  by  this  mere 
insertion  of  the  word  "  director  ")  and  should  have  proceeded  with 
the  trial.  There  could  have  been  no  surprise  on  the  defendants. 
They  well  knew  the  fact  that  Benjamin  was  a  director.  Indeed 
their  aflSdavits  show  that  they  had  looked  forward  to  the  possibility 
of  such  an  amendment. 

The  object  of  this  freedom  of  amendment  is  to  facilitate  the  trial 
of  the  facts,  not  to  afford  opportunities  for  delay. 

Present — Learned,  P.  J.,  and  Boardman,  J. 

Order  reversed,  with  ten  dollars  costs  and  printing  disbursements, 
and  motion  granted  with  ten  dollars  costs. 
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JAMES  HORTON,  Respondent,  v.  ELMON  HOWE,  Appellani'. 

Sulucr^ption  far  making  fair  grounds — destruetian  of  grounds  —  right  of  action 

accruing  to  subscriber. 

The  plaintiff  and  others  signed  a  paper  whereby  they  promised  and  agreed  to 
pay  to  the  defendant  the  sum  set  opposite  their  names,  such  subscription 
being  for  the  purpose  of  defraying  the  expenses  of  grading,  fencing,  etc.,  a 
fair  ground  upon  land  belonging  to  defendant.  The  instrument  provided  that 
the  subscril>er8  should,  when  the  net  receipts  of  the  grounds  amounted  to  the 
sum  subscnbed  by  each,  receive  back  in  full  the  amount  subscribed.  There- 
after, the  plaintiff  paid  fifty  dollars  to  defendant,  and  received  from  him  a 
receipt,  entitling  plaintiff  to  the  privilege  of  driving  upon  the '  track  at  all 
times,  unless  the  anfount  so  subscribed  was  repaid. 

Defendant  subsequently  ploughed  up  and  planted  trees  on  the  track,  and  con- 
structed another  one  at  a  different  place  on  his  farm.  In  an  action  by  the  plain- 
tiff to  recover  the  amount  paid  by  him,  Jield,  that  it  was  not  necessary  for  all 
the  subscribers  to  join  in  the  action,  but  that  each  might  maintain  a  separate 
actioiL 

That  it  was  not  necessary  for  the  plaintiff  to  prove  any  special  damage  sustained 
by  the  breaking  up  of  the  track,  but  that  he  was  entitled,  in  view  of  the  fact 
that  that  sum  was  to  be  paid  to  him  out  of  the  net  receipts  of  the  grounds,  to 
recover  the  full  amount  of  his  subscription. 

Appeal  from  a  judgment  of  the  Comity  Court  of  Otsego  county  in 
favor  of  tlie  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 
This  action  was  brought  by  the  plaintiff  to  recover  the  sum  of  fifty 
dollare,  subscribed  by  him  in  pursuance  of  the  following  agreement : 

"  For  value  received,  and  in  consideration  of  the  covenants  here- 
inafter mentioned,  we,  the  subscribers,  hereby  promise  and  agree  to 
pay  unto  Elmon  Howe  the  sums  set  opposite  our  respective  names 
by  the  Ist  day  of  July,  a.  d.  1867.  Said  subscription  is  for  the 
purpose  of  raising  funds  to  defray  the  expense  of  grading,  fencing 
and  of  fixing  all  other  necessary  appurtenances  for  a  fair  ground  to 
be  located  upon  the  farm  of  Elmon  Howe,  in  the  town  of  Worces- 
ter, county  of  Otsego  and  State  of  New  York,  upon  the  farm  now 
occupied  and  owned  by  said  Elmon  Howe. 

"  The  express  condition  of  this  subscription  is,  that  the  persons 
hereby  signing  this  subscription,  and  hereby  donating  to  the  said 
Hun— Vol.  XIII.        8 
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enterprise,  shall,  when  the  net  receipts  of  the  grounds  amount  to 
the  sum  subscribed  by  each,  receive  back  in  full  the  amount  hereby 
given  and  subscribed  by  them,  if  requested ;  and  further  agree  that 
said  persons  hereby  signing  this  instrument  are  to  receive  back  from 
said  Elmon  Howe  at  any  time  he,  the  said  Ehnon  Howe,  may  wish 
to  refund  to  each  the  sum  so  subscribed  ;  and  said  track  not  to  be 
used  on  Sunday  and  in  damp  and  muddy  weather,  and  at  all  other 
times  when  the  subscribers  wish. 
"  Dated  Worcester,  May  4,  1867." 

On  August  second  he  paid  the  fifty  dollars  and  received  the  fol- 
lowing receiot : 

,  "  Worcester,  August  2,  1867. 

"  This  is  to  certify  that  James  Horton  has  this  day  paid  to  Elmon 
Howe  fifty  dollars,  which  is  the  amount  of  his  subscription  to  the 
pleasure  grounds,  to  be  situated  upon  the  farm  of  Elmon  Howe ; 
which  amount  entitles  him  to  the  privilege  of  driving  upon  the 
track  at  all  times,  except  Sundays  and  wet  and  muddy  weather, 
unless  the  amount  so  subscribed  is  received  back. 

"ELMON  HOWE." 

The  track  was  located  and  used  by  the  public  in  the  summer  of 
1867  and  down  to  1872  and  1873,  when  the  defendant  planted  trees 
across  the  track  and  ploughed  up  a  portion  of  it,  at  the  same  time 
constructing  a  track  upon  another  portion  of  his  farm. 

In  1874  plaintiff  demanded  the  return  of  his  money,  and  upon 
defendant's  refusal  to  pay  brought  this  action  to  recover  the  same. 

Samud  H.  Or  ant  and  Jarnes  A.  Lynes^  for  the  appellant. 

La/mont  <&  BaJrer,  for  the  respondent. 

Learned,  P.  J. : 

It  is  insisted  by  the  defendant  that  all  the  subscribers  should 
have  joined  and  should  have  brought  an  action  in  equity.  But  we 
see  no  reason  for  this.  The  claim  of  each  was  distinct  against  the 
defendant  and  there  were  no  joint  rights.  By  the  receipt  which 
the  defendant  gave,  he  agreed  that  the  plaintiff  should  have  a 
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right  to  use  the  track.  This  language  referred  to  the  track  then 
about  to  be  constructed.  When  its  situation  was  once  fixed  and  it 
had  been  constructed,  the  defendant  could  not  destroy  it  and  prevent 
its  use,  even  though  be  constructed  another  track  somewhere  else, 
without  incurring  a  liability  to  the  plaintiff. 

It  may  be  said  that  his  liability  was  to  be  measured,  not  by  the 
money  paid  by  the  plaintiff,  but  by  the  actual  damages  sustained 
by  him  through  the  disuse  of  the  track.  But  we  must  notice  that, 
in  the  subscription  paper,  there  is  an  agreement  that  the  money 
paid  by  the  plaintiff  shall  be  refunded  to  him,  whenever  the  net 
receipts  of  the  track  are  sufficient  for  that  purpose.  The  defendant, 
by  destroying  the  track,  has  prevented  himself  from  receiving  any 
thing  for  its  use.  He  has  therefore,  by  his  own  act,  taken  away 
the  possibility  for  which  the  plaintiff  contracted  ;  that  of  obtaining 
a  return  of  his  money  from  the  net  receipts.  It  cannot  now  be 
ascertained  whether  those  receipts  might  not  hereafter  be  sufficient 
to  repay  the  plaintiff.  It  does  not  then  rest  with  the  defendant  to 
say  that  his  acts  have  not  injured  the  plaintiff  to  the  extent  of  the 
money  paid.  And  we  may  notice  also  that  the  defendant  reserved 
a  privilege  of  repaying  this  money  and  therefore  cutting  off  the 
plaintiff's  rights  to  the  track. 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Leakned,  P.  J.,  Bookes  and  Osborn,  J  J. 
Judgment  affirmed,  with  costs. 
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THE  TROY  AND  BOSTON  RAILROAD  COMPANY, 
Respondent,  v.  THE  BOSTON,  HOOSAC  TUNNEL  AND 
WESTERN  RAILROAD  COMPANY  and  WILLIAM  L. 
BURT,  Appellants. 

Temporary  vr^uncUon — lohm  refused. 

Some  seventeen  years  since,  the  plaintiff,  by  a  contract,  became  possessed  of  the 
rights  and  interests  of  the  Albany  and  Vermont  Railroad  Company  in  its  road- 
bed, which  ran  generally  in  the  same  direction,  but  at  places  two  or  three  miles 
distant  from  plaintiff's  road.  At  that  time  the  plaintiff  took  up  the  tracks  from 
a  considerable  portion  of  this  route  and  ceased  to  use  it,  the  road-bed  being  in 
most  cases  enclosed  and  used  by  the  adjoining  owners.  Recently  the  defend- 
ant having  acquired  the  rights  and  titles  of  some  of  the  adjacent  owners  in 
and  to  the  said  road,  entered  upon  the  same  and  conmicnced  to  grade  and  lay- 
tracks  thereon,  intending  to  operate  the  road  when  completed. 

This  action  was  brought  by  the  plaintiff  to  restrain  the  defendant  from  so  doing. 
Held,  that  it  was  not  a  proper  case  in  which  to  grant  a  temporary  injunction. 

Appeal  from  an  order  granting  an  injunction  restraining  the 
defendant  from  building  upon  or  operating  as  a  railroad,  or  from  in 
any  manner  interfering  with  the  former  road,  built  by  the  Albany 
Northern  Railroad,  lying  between  the  Hudson  river  and  Eagle 
Bridge,  in  the  county  of  Rensselaer.  The  plaintiff  claimed  title 
to  the  premises  in  question  through  a  contract  or  lease  made  by  it 
with  the  Albany  and  Yermont  Railroad  Company  some  seventeen 
years  before  the  commencement  of  this  action. 

James  Gibson,  for  the  appellants. 

JEsek  Cowen,  for  the  respondent. 

Leabned,  p.  J. : 

In  the  view  which  we  take  of  this  appeal  it  is  not  necessary  to 
inquire  very  carefully  what  may  be  the  rights  of  the  respective 
parties  on  a  final  decision  upon  the  merits. 

This  appeal  is  brought  from  an  order  granting  an  injunction 
pending  the  action.  Such  an  injunction  is  not  a  matter  of  right, 
but  of  discretion,  and  should  be  granted  with  great  caution.     It  by 
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no  means  follows  that,  because  it  appears  probable  that  the  plaintiff 
will  finally  recover,  therefore  the  court  should  restrain  the  defend- 
ant before  the  trial  and  decision  of  the  case.  The  frequent  grant- 
ing of  injunctions  pending  the  action  is  the  cause  which  has  thrown 
so  much  discredit  on  this  remedy. 

In  this  present  case  the  plaintiff  claims,  by  virtue  of  a  lease  or 
contract,  to  own  the  road-bed  and  generally  the  rights  which  formerly 
belonged  to  the  Albany  and  Vermont  Railroad  Company.  The  plain- 
tiff became  possessed  of  these  rights  about  seventeen  years  ago.  At 
that  time  it  removed  the  rails  from  the  road-bed  for  a  considerable 
part  of  the  route  owned  by  the  Albany  and  Yermont  Railroad  Com- 
pany. That  portion  of  the  road  the  plaintiff  has  not  in  any  way  used 
from  that  time  to  the  present.  The  ownere  of  land  along  the  road 
have  generally  inclosed  the  parts  adjoining  to  their  own  property,  as 
if  the  use  had  been  abandoned  for  railroad  purposes.  This  strip  of 
land  or  road-bed  is  not  generally  adjacent  to  the  road  of  the  plaintiff. 
It  lies,  as  stated  on  the  argument,  in  places  two  or  three  miles  distant 
therefrom.  The  plaintiff  does  not  aver  in  the  complaint  that  it  is 
in  possession  of  this  apparently  abandoned  road-bed.  But  it  alleges 
its  intention  at  some  future  time  if  business  requires  to  use  this  road- 
bed again. 

After  this  long  disuse  of  this  piece  of  the  road-bed  and  this  actual 
resumption  of  it  by  the  adjacent  owners,  the  defendant  has  purchased 
from  these  owners,  or  some  of  them,  their  title  thereto,  whatever 
that  may  be,  and  is  prdceeding  to  construct  a  railroad  thereon.  It 
is  the  intention  of  the  defendants  to  operate  that  road  when  com- 
pleted. This  will  create  a  rivalry  with  the  business  of  the  plain- 
tiff. The  plaintiff  has  obtained  an  injunction  forbidding  the  defend- 
ants from  proceeding  with  this  work,  and  the  defendants  appeal. 

An  injunction  is  sometimes  granted  to  restrain  trespassers,  on 
the  ground  of  preventing  a  multiplicity  of  suits.  But  as  the  plain- 
tiff does  not  aver  possession  of  the  premises,  it  is  not  seen  how 
trespass  could  be  maintained,  and  this  ground  of  the  injunction 
seems  insufficient. 

So  in  some  cases  the  owners  of  the  property  have,  on  a  final 
decree,  restrained  the  construction  of  a  railroad  in  a  street  in  front 
of  their  property.  In  such  cases  the  owners  have  been  in  posses- 
sion of  the  property,  and  the  construction  of  the  road  has  been  held 
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to  be  an  invasion  of  rights  which  they  possessed,  as  well  as  claimed. 
In  those  cases,  too,  the  land  which  the  plaintiflBs  held  had  not  been 
taken  for  railroad  purposes,  although  it  was  subject  to  the  easement 
of  ordinary  travel. 

But  in  the  present  case  the  plaintiff,  who  has  been  out  of  actual 
possession  of  this  land  for  seventeen  y^rs,  seeks  to  restrain  an 
entry  upon  the  land,  made  under  conveyances  from  those  who  were 
last  in  actual  possession.  To  justify  such  an  injunction,  pending 
the  action,  it  should  appear  that  the  acts  done,  and  to  be  done,  by 
the  defendants  will  work  such  injury  to  the  plaintiff  as  cannot  be 
compensated,  or  that  they  will  prevent  the  final  judgment  in  the 
action  from  being  effectual.  Such  does  not  seem  to  be  the  case 
here.  If  the  defendants  are  re-grading  and  laying  down  rails,  these 
acts  do  not  permanently  injure  the  land.  If  the  land  belongs  to 
the  plaintiff,  the  affixing  of  rails  and  sleepers  thereto  will  tend  rather 
to  increase  its  value,  by  making  it  more  fit  for  the  purpose  for 
which  it  was  originally  laid  out  and  prepared.  These  acts  will  put 
the  road  in  good  condition  for  that  very  use  of  it,  which  the  plain- 
tiff avers  that  it  contemplates  at  some  future  day. 

It  may  be  said  that  the  defendants,  after  putting  this  road  in 
order,  will  proceed  to  operate  it  and  therefore  should  be  enjoined ;  but 
there  is  no  need  even  in  that  view  of  an  injunction  pending  the  action. 
The  only  damage  to  the  plaintiff  would  be  from  loss  of  business. 
That  could  be  compensated  in  damages ;  sufficiently  so,  at  least, 
as  to  all  that  can  be  done  before  a  trial  and  judgment. 

The  defendants  evidently  go  on  with  this  work  at  their  peril,  in 
case  they  have  no  right  to  the  land.  They  are  improving  property 
to  which  it  may  appear  that  they  have  no  title ;  while  if  they  have 
a  right  to  the  land  the  injunction  operates  as  a  great  injury  to  them ; 
much  greater  than  any  possible  loss  which  can  be  suffered  by  the 
plaintiff  pending  the  action. 

The  railroad  act  provides  for  the  right  of  a  road  to  form  connec- 
tions with  other  roads.  If  then  this  road,  when  constructed,  is  a 
necessary  link  in  the  route  of  the  defendants  it  would  seem  that 
they  would  have  a  right  of  connection  over  it ;  although  it  may  be 
decided  to  belong  to  the  plaintiff.  The  legislature  did  not  intend 
that  a  railroad  company^wning  a  certain  line  of  road  should  block 
up  all  passage  over  it  by  refusing  to  connect  with  other  roads*    It 
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is  unreasonable  that  the  plaintiff  should  neither  use  this  road-bed 
itself  nor  permit  others  to  use  it.  Certainly  they  should  not  do 
this  by  an  injunction  pending  the  action,  when  the  final  judgment 
can  redress  all  injuries  which  they  may  be  shown  to  have  suffered 
if  they  should  establish  the  rights  they  assert. 

Without,  therefore,  making  any  decision  on  the  merits  of  the  case 
as  they  may  appear  on  the  trial,  we  think  that  this  is  not  a  case 
where  during  the  action  the  defendants  should  be  enjoined. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  printing  disbursements. 

Present  —  Learned,  P.  J.,  Bookes  and  Osborn,  J  J. 

Order  reversed  with  ten  dollars  costs  and  printing  disbursements, 
and  motion  for  injunction  denied,  with  ten  dollars  costs. 


CHARLES  H.  CLEARWATER,  Respondent,  v.  NICHOLAS 
H.  DECKER,  Impleaded,  etc.,  Appellant. 

Discontinuance  —  when  it  shouM  not  be  allowed. 

After  the  evidence  in  a  case  has  been  agreed  upon  and  submitted  to  the  justice 
trying  the  same,  and  a  motion  to  open  the  case  and  take  further  evidence  has 
been  denied  by  him,  a  discontinuance  of  the  action  should  not  be  allowed. 

Appeal  from  an  order  discontinuing  this  action  on  the  applica- 
tion of  the  plaintiff.  After  this  action  had  been  commenced  it  was 
agreed  to  submit  the  same  to  the  justice  trying  the  case  upon  a 
statement  of  facts  agreed  upon  by  the  parties.  Subsequently  an 
application  was  made  by  the  plaintiff  for  leave  to  change  and  alter 
the  form  of  the  submission,  which  was  denied. 

Thereafter  the  plaintiff  applied,  upon  notice,  to  another  justice 
for  leave  to  discontinue  the  action,  which  was  granted.  From  this 
order  this  appeal  is  taken. 

Scmiuel  G,  Courtney^  for  the  appellant. 

Alfred  G.  Chapin^  for  the  respondent. 
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Per  Cv/riam : 

The  evidence  had  been  agreed  upon  by  stipulation  and  had 
been  submitted  to  the  judge  who  was  trying  the  case.  A  motion 
was  subsequently  made  before  him,  which  was,  in  effect,  a  motion 
to  open  the  case  and  take  further  or  other  evidence.  This  motion 
he  denied.  All  the  evidence  in  the  action  therefore  was  before 
the  judge.  Nothing  remained  except  the  argument  of  counsel 
Under  these  circumstances  we  think  that  the  plaintiff  should  not 
have  been  allowed  to  discontinue.  The  case  was  in  possession  of 
the  court  for  trial.  To  permit  a  discontinuance  at  that  time  was 
to  permit  the  plaintiff  to  withdraw  the  case  from  one  judge  who 
had  heard  (or  might  have  read)  the  evidence,  and  to  bring  on  a 
new  action  before  some  tribunal  thought  to  be  more  favorable. 

We  are  referred  by  the  plaintiff  to  the  case  of  Gummviu  v.  Ben- 
nett (8  Paige,  81).  There  had  been  no  trial  in  the  case ;  nor  had 
a  trial  been  commenced  before  the  court. 

We  think  the  order  should  be  revei-sed,  with  costs. 

Present  —  Learned,  P.  J.,  Bockes  and  Osborn,  JJ. 

Order  reversed  with  ten  dollars  costs  and  printing  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bel. 
MATTHEW  D.  FREER,  Respondent,  v.  THE  CANAL 
APPRAISERS,  Appellants. 

CaruU  ApprcMerB —  refusal  to  make  return  to  canal  hoard — mandamus. 

Upon  an  appeal  by  a  claimant  to  the  canal  board  from  a  decision  of  the  Canal 
Appraisers,  the  latter  refused  to  make  a  return  to  the  appellate  tribunal,  on 
the  grounds,  first,  that  the  appeal  was  not  taken  in  time;  and,  second,  that  the 
relator  had  settled  his  claim  and  given  a  release  in  full  therefor. 

HM,  that  both  of  these  questions  were  to  be  considered  and  decided  by  the 
appellate  tribunal  and  not  by  the  Canal  Appraisers,  and  that  a  mandamus 
should  issue  compelling  the  Appraisers  to  make  the  required  return. 

Appeal  from  an  order  made  at  the  Special  Term,  granting  a  writ 
of  peremptory  mandmnvs  compelling  the  appellants  to  make  a  return 
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to  the  canal  board  in  the  matter  of  the  respondent's  appeal  from  a 
decision  made  by  them. 

P Of  her  c&  Countryman,  for  the  appellants. 

iV".  A.  Halhert,  for  the  respondent. 

Leajsned,  P.  J. : 

The  Canal  Appraisers  constitute  a  tribunal  to  decide  on  certain 
matters  between  the  State  and  claimants.  They  passed  upon  a 
claim  of  the  relator.  He  appealed  from  their  decision  to  the  canal 
board.  On  such  appeal  it  is  the  duty  of  the  appraisers  to  make  a 
return  to  the  canal  board.  They  refuse  to  do  this.  Their  reasons 
are  two :  First,  that  the  appeal  was  not  taken  in  time.  Second, 
that  the  parties,  that  is,  the  people  and  the  relator,  have  settled  the 
claim. 

Now  it  appears  to  us  that  these  are  questions  properly  to  be 
decided  by  the  appellate  tribunal,  viz.,  the  canal  board.  It  would 
be  unreasonable  if  the  inferior  tribunal  could  deprive  the  superior 
tribunal  of  the  right  to  review,  by  deciding  that  the  appeal  was  not 
taken  in  time,  or  that  the  cause  had  been  settled.  For  instance :  an 
appeal  lies  from  this  court  to  the  Court  of  Appeals ;  would  it  be 
proper  for  a  clerk  of  this  court  to  refuse  to  make  a  return,  after  a 
notice  of  appeal  had  been  served,  on  the  ground  that  it  had  not 
been  served  in  time,  or  that  the  parties  had  settled  t  Clearly  not. 
Those  would  be  matters  for  the  Court  of  Appeals  to  decide  in  that 
case.  They  would  have  to  pass  upon  their  jurisdiction  of  the  caae. 
And  so  in  this  case,  it  is  not  for  the  Canal  Appraisers  or  their  clerk 
to  decide  that  the  right  of  appeal  is  gone.  That  must  be  decided 
by  the  canal  board. 

But  it  will  be  said  that  it  is  for  this  court  to  decide  these  questions 
on  this  motion.  We  think  not.  The  question  is,  what  ought  the 
canal  appraisers  to  have  done?  If  they  ought  to  have  made  the 
return  for  the  reason  that  it  did  not  lie  with  them  to  decide  the 
questions  above  mentioned,  then  we  have  nothing  to  do  with  those 
questions  on  this  motion.  We  ought  not  on  this  motion  to  pass  on 
questions  which  are  to  be  decided  by  the  canal  board.  Whether  or 
not  those  questions  may  eventually  come  to  us,  after  a  decision  by 
HuK  — Vol,  XHL        9 
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the  canal  board,  we  need  not  now  inquire.  The  question  now  is, 
what,  under  the  facts  before  them,  was  the  duty  of  the  Canal 
Appraisers  ?  They  certainly  had  not  the  right  to  pass  on  the  fact  of 
the  alleged  settlement.  It  is  true  that  a  mandanma  cx>\\\A  not  issue 
in  a  doubtful  case.  But  what  is  in  doubt  here  ?  Not  the  question 
whether  the  appeal  is  in  time,  nor  whether  the  parties  have  settled. 
Those  are  matters  with  which  we  have  nothing  to  do,  because  the 
canal  appraisers  had  nothing  to  do  with  them.  The  only  question 
is  whether,  when  a  notice  of  appeal  had  been  served  on  the  inferior 
tribunal,  it  ought  to  send  the  papers  to  the  appellate  tribunal,  or 
ought  itself  to  decide  whether  the  appeal  is  well  taken,  and  if  it 
should  decide  in  the  negative  ought  to  deprive  the  appellate  tri- 
bunal of  the  opportunity  of  passing  on  the  question. 

Of  course  there  might  possibly  be  cases  where  the  appeal  was  so 
utterly  improper,  or  so  clearly  barred,  that  in  an  exercise  of  discre- 
tion we  might  refuse  a  mandcrniuSj  leaving  the  party  to  his  common 
law  action.  But  we  do  not  think  that  this  is  such  a  case.  If  an 
issue  were  raised  and  tried  in  this  proceeding,  as  we  think,  the 
question  would  be,  not  whether  the  appeal  was  too  late,  or  whether 
the  claim  was  settled,  but  whether  the  canal  appraisers  were  authoi> 
ized  to  try  those  facts  and  to  refuse  a  return  if  they  found  the  facts 
against  the  relator. 

We  do  not  see  that  any  harm  can  be  done  if  the  Canal  Appraisers 
make  the  return.  The  canal  board,  if  they  think  that  the  appeal  is 
taken  too  late,  or  that  the  claim  is  barred  by  settlement,  can  so 
decide.  Whatever  right  of  review  of  their  decision  is  given  by  law, 
directly  or  indirectly,  can  then  be  had. 

We  think  the  order  should  be  afltened,  with  ten  dollars  costs  and 
disbursements. 

BooEBS,  J. : 

I  agree  with  my  brother  Osborn,  that  on  the  papers  before  us  it 
is  made  to  appear  very  clearly  that  the  relator  accepted  the  award 
made  by  the  canal  appraisers  in  full  satisfaction  of  his  claim ;  and 
that  he  should  be  held  to  such  acceptance  as  a  finality.  But,  I 
think,  with  Mr.  Justice  Leabned,  that  this  question  was  not  for 
the  appraisers,  and  is  not  for  us  now  on  this  appeal,  but  rests  with 
the  appellate  tribunal  to  determine.     It  will  not  do  for  an  inferior 
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court  or  tribunal  to  undertake  to  decide  upon  the  vaKdity  of  an 
appeal  taken  from  its  judgment,  by  refusing  to  make  return.  The 
question  of  the  regularity  and  validity  of  an  appeal  in  a  case  where 
an  appeal  is  authorized  by  law  must,  in  reason  and  propriety,  be 
determined  by  the  appellate  tribunal. 

I  must  concur  with  Mr.  Justice  Learned,  that  it  does  not  lie 
with  the  Appraisers  to  say  that  the  appeal  was  not  brought  in  time, 
or  that  the  relator  had  settled  and  accepted  satisfaction  of  the 
subject-matter  of  this  controversy,  and  therefore  refuse  to  make 
return.  Those  questions  are  as  I  think  for  the  appellate  tribunal, 
when  the  record  shall  have  been  certified  to  it,  by  a  return  to  the 
appeal. 

OSBOBN,  J. : 

I  regret  that  I  cannot  concur  with  my  older  and  more  experienced 
brethren  in  the  disposition  that  should  be  made  of  this  case.  I 
cannot  escape  the  conviction  that  the  court  at  Special  Term  erred 
in  awarding  a  peremptory  mamdomma  to  the  relator. 

Aside  from  the  point  raised,  that  the  appeal  from  the  awM*d  of 
the  Canal  Appraisers  to  the  canal  board  was  not  taken  in  time, 
whioh  seems  to  be  in  some  doubt,  the  papers  show  quite  clearly, 
if  not  conclusively,  that  the  relator  accepted  the  amount  found 
due  him  in  full  satisfaction  of  any  and  all  demands  against  the 
State.  The  receipts  he  gave  purported  to  be  receipts  in  full,  and 
the  fact  appears  that  he  was  notified  that  a  certificate  could  not  be 
awarded  or  payment  made,  unless  he  (relator)  accepted  the  same  in 
full  of  his  demand.  This  was  one  of  the  regulations  of  the  State, 
and  a  very  proper  one  too,  that  if  the  claimant  received  the  amount 
awarded  him  he  must  give  a  receipt  and  release  in  full  of  all 
demands  on  which  and  for  which  the  award  to  him  was  made. 
The  number  of  claimants  is  of  course  very  large.  The  amount 
demanded  is  also  very  large,  and  it  could  hardly  be  expected  that 
in  the  majority  of  instances  the  claimants  will  be  satisfied  with  the 
amount  awarded  them.  If  in  such  cases  they  may  be  permitted 
to  receive  the  amount  awarded,  give  receipts  in  full,  and  then 
bring  and  prosecute  appeals  in  hope  of  obtaining  greater  amounts, 
the  State  is  surely  placed  at  a  disadvantage  that  can  only  work 
injustice. 
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In  thiB  case  it  is  true  the  relator  denies  that  he  agreed  in  terms 
to  accept  the  award  in  full,  but  the  preponderence  of  evidence  is 
that  he  did,  and  he  did  give  receipts  purporting  to  be  in  full  of  all 
his  claims  and  demands. 

Under  such  circumstances  I  do  not  think  a  peremptory  manda- 
mus should  issue.  To  entitle  a  party  to  such  a  writ  the  facts  upon 
which  the  same  is  asked  must  be  reasonably  clear  and  free  from 
doubt. 

For  the  reasons  already  given  the  order  at  Special  Term  should 
be  reversed,  with  ten  dollars  costs  and  printing  disbursments,  but 
without  prejudice  to  the  rights  of  the  relator  to  apply  again  to  the 
Special  Term  for  an  alternative  mcmdomma^  if  he  shall  be  so 
advised. 

Order  aflSrmed,  with  costs. 


ALEXANDER  MoMILLEN,  Respondent,  v.  TIMOTHT  C. 
ORONIN,  Executor,  etc.,  of  HOLLIS  BRUCE,  Deceased, 
Appellant. 

BigM  of  way — rigM  of  tks  owner  of  the  easement  to  repair  the  way. 

Where  one  has  a  right  of  way  over  the  lands  of  another,  he  may  do  whatever  is 
suitable  and  proper  to  put  the  said  way  in  good  order,  provided  it  be  done 
without  unnecessary  inconvenience  to  the  owner  of  the  fee. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  an  assault  and 
battery.  The  defense  interposed  was  that  the  plaintiff  was  trespass- 
ing upon  defendant's  ground  and  refused  to  leave  the  premises. 

The  locite  in  quo  had  been  used  as  a  private  way  from  plaintiff's 
premises,  over  defendant's  land,  to  the  public  highway,  for  more 
than  sixty  years,  a  gate  having  always  been  maintained  near  the  high- 
way and  also  at  plaintiff's  line.  It  was  claimed  by  defendant  that 
plaintiff  had  removed  his  gate  and  thereby  forfeited  the  right  to 
use  the  way.  At  the  time  of  the  assault  the  plaintiff  was  engaged 
in  repairing  the  way. 
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JT.  Fawchildy  for  the  appellant.  In  this  caae  the  right  of  pri- 
vate way  claimed  by  the  plaintiff  being  established  only  by  user,  is 
governed  entirely  by  the  user;  and  as  the  way  had  never  been 
worked,  the  plaintiff  had  no  right  to  work  it,  and  was  wrongfully 
there  for  that  purpose,  plowing,  turnpiking,  ditching,  etc.  (Washb. 
on  Easements,  20.)  The  extent  of  the  right  acquired  by  twenty 
years'  user  is  conclusively  governed  by  the  user.  {Commg  v. 
Govld,  16  Wend.,  531,  and  cases  cited  in  the  opinion  of  Cowen,  J. ; 
3  Kent,  420,  note  d,  in  7th  ed ;  id.,  424,  note  1,  in  7th  ed.)  The 
owner  of  a  right  of  private  way,  by  prescription,  has  no  right  to 
cut  ditches  to  repair.  {Capers  v.  McKee^  1  Strob.,  164 ;  Washb. 
on  Easements,  72.)  Where  a  way  is  claimed  by  prescription  the 
character  and  extent  of  it  is  fixed  and  determined  by  the  user  under 
which  it  is  gained.  The  extent  of  a  usage  of  a  way  is  evidence  only 
of  a  right  commensurable  with  the  use.     (Washb.  on  Easements,  72.) 

S.  W.  Uttssellj  for  the  respondent. 

Lbasned,  p.  J. : 

The  defendant  insists  that  ak  the  plaintiff  had  removed  certain 
gates,  which  had  been  at  the  ends  of  the  way  used  over  the  defend- 
ant's land,  he  had  thereby  lost  the  right  of  way.  We  see  no  con- 
nection between  that  act  and  his  right  of  way.  The  plaintiff  was 
not  engaged  in  such  removal,  when  the  assault  was  committed. 

The  defendant  also  insists  that,  as  it  did  not  appear  that  the  way 
had  ever  been  repaired,  the  plaintiff  had  no  right  to  repair  it.  It 
was  not  shown  aflSrmatively  that  no  repairs  had  ever  been  made. 
But  further  it  was  established  that  the  plaintiff  had  a  right  of  way 
over  the  defendant's  land.  This  was  proved  by  the  use  thereof  for 
sixty  years  and  the  right  was  not  denied.  It  would  seem  strange, 
if  the  plaintiff  had  such  a  right  of  way,  that  he  might  not  put  it 
into  such  condition  as  to  be  conveniently  passable.  If  not,  it  might 
cease  to  be  a  way,  by  becoming  utterly  impassable. 

If  a  right  of  way  is  given  in  a  place  where  one  cannot  go  with- 
out doing  some  work,  it  is  lawful  to  make  the  way  by  digging  and 
laying  a  foundation.  (Dig.  8, 1,  10.)  This  rule  of  the  civil  law  is 
one  of  its  "luminous  principles"  on  the  subject  of  servitudes.  We 
see  no  reason  why  it  should  not  be  the  law  now.     There  is  no  evi- 
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dence  in  this  case  that  the  plaintifE  was  doing  any  thing  that  was 
not  suitable  and  proper  to  put  the  way  in  good  order,  without 
unnecessary  inconvenience  to  the  owner  of  the  fee. 

In  the  case  of  Gwp&rs  v.  McKee  (1  Strob.,  164),  cited  by  the 
defendant,  the  person  entitled  to  the  right  of  way  was  constructing 
a  ditch  at  the  side  of  the  way,  and  such  construction  does  not  appear 
to  have  been  necessary  to  the  use  of  the  way,  although  it  may  have 
been  desirable.  It  would  seem  also  to  have  been  an  inconvenience 
to  the  owner  of  the  land.     That  case  is  not  like  the  present. 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Learned,  P.  J.,  Bookes  and  Osbobn,  JJ. 
Judgment  affiled,  with  costs. 


WILLIAM  B.  THORPE,  Respondent,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant. 

Dramng-Toom  etvn — UatnUty  of  raUraad  company  drawing  ears  und&r  eontraet  with 

ea/r  company. 

The  defendant  entered  into  a  dbntract  with  Webster  Wagner,  by  which  Wagner 
agreed  to  place  upon  defendant's  road  certain  drawing-room  cars  at  his  own 
cost  and  keep  the  interiors  thereof  in  good  order,  Wagner's  conductors  and 
porters  thereon  to  be  carried  free  of  charge  by  the  railroad  company.  The 
defendant's  conductors  had  a  right  to  enter  the  cars  for  any  purpose  con- 
nected with  the  management  of  the  train,  and  for  the  collection  of  fares,  and 
to  the  assistance  of  Wagner's  conductors  and  porters  in  enforcing  good  order; 
but  not  otherwise  to  interfere  with  the  business  of  such  cars.  In  consideration 
of  the  railroad  company  hauling  and  making  certain  repairs  to  the  cars,  Wag- 
ner agreed  to  pay  it  twenty  per  cent  of  the  gross  receipts. 

In  an  action  brought  by  the  plaintiff  against  this  defendant  the  railroad  com- 
pany, to  recover  for  injuries  sustained  by  reason  of  his  alleged  wrongful 
removal  from  the  drawing-room  car  by  the  porter  thereof,  held,  that  the  defend- 
ant was  liable  for  any  injuries  so  sustained  by  him. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  the 
plaintiff  at  the  Caynga  Circuit. 
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The  plamtiflE,  on  July  20, 1874,  entered  defendant's  train  at  Syra- 
cofie.  To  the  train  was  attached  in  addition  to  the  ordinary  cars  a 
Wagner  drawing-room  car,  which  latter  was  run  upon  defendant's 
road  under  the  provisions  of  the  contract  hereinafter  set  forth.  The 
drawing-room  car  was  in  charge  of  a  porter  employed  by  Wagner. 
The  train  was  in  charge  of  defendant's  conductor.  The  plaintiff 
passed  through  the  ordinary  cars,  and  finding  no  seats,  entered  the 
drawing-room  car,  having  paid  to  defendant's  conductor  the  regular 
fare  to  Auburn.  The  porter  of  the  drawing-room  car  demanded 
additional  fare  for  riding  in  that  car,  which  plaintiff  declined  to  pay, 
at  the  same  time  refusing  to  leave  the  car,  on  the  ground  that  there 
were  no  seats  vacant  in  the  other  cars,  but  saying  he  would  do  so 
when  there  were  seats  to  be  had.  The  porter  thereupon  removed 
the  plaintiff  from  the  drawing-room  car  while  the  train  was  in 
motion.  The  evidence  as  to  excessive  force  having  been  used  and  as 
to  there  having  been  vacant  seats  in  the  other  cars  was  conflicting. 
The  jury  found  for  the  plaintiff.  A  motion  was  subsequently  made 
at  Special  Term  for  a  new  trial  and  was  denied. 

The  following  is  the  contract  under  which  the  Wagner  cars  were 
run  upon  the  defendant's  road : 

^^Agreement  made  the  first  day  of  January,  one  thousand  eight 
hundred  and  sixty-nine,  between  the  New  York  Central  Railroad 
Company,  of  the  first  part,  and  Webster  Wagner,  of  the  second 
part: 

^^  For  the  purpose  of  the  establishment  and  maintenance  of  a  line 
of  compartment  or  drawing-room  cars  upon  the  Nqw  York  Central 
Railroad,  and  to  secure  to  the  public  the  advantaged  thereof  and  of 
all  existing  improvements  in  connection  with  the  business  of  com- 
partment or  drawing-room  cars,  it  has  been  agreed  as  follows,  viz. : 

"  1st.  The  said  Wagner  shall,  at  his  own  cost,  place  upon  the 
said  railroad  as  many  compartment  or  drawing-room  cars  as  the 
business  of  the  company  shall  from  time  to  time  require,  and  shall, 
at  his  own  cost,  keep  in  thorough  repair  the  furniture  of  the  cars, 
and  maintain  the  interior  of  said  cars  at  all  times  in  good  and 
cleanly  order.  He  shall  also  keep  the  exterior  of  the  cars  properly 
painted  and  varnished,  the  railroad  company  furnishing  shop  room 
and  doing  the  painting  and  varnishing  at  cost.  All  other  repairs 
are  to  be  done  by  the  railroad  company  at  their  expense,  but  in  case 
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any  car  shall  be  so  deteriorated  or  damaged  by  age,  derailment,  col- 
lision or  fire  as  to  be  unworthy  of  repair  the  railroad  company  shall 
not  be  obligated  to  repair  the  same. 

"The  number  of  cars  requisite  for  the  accommodation  of  the 
traffic  shall  be  determined  by  the  superintendent  of  the  railroad 
company,  who  shall  also  have  at  all  times  the  power  to  decide 
whether  any  of  such  compartment  or  drawing-room  cars  shall  be  in 
other  than  good  running  order,  and  who  shall  also  determine  the 
location  of  such  compartment  or  drawing-room  cars  in  the  trains. 

"  The  conductors  and  porters  in  charge  of  the  compartment  or 
drawing-room  cars  shall  be  carried  without  charge;  the  railroad 
company  not  to  be  liable  for  injuries  to  the  persons  of  such  conduc- 
tors and  porters,  the  said  Wagner  undertaking  to  indemnify  and 
save  harmless  the  said  railroad  company  from  all  liability  to  the 
employes  of  the  compai*tment  or  drawing-room  cars  when  in  charge 
thereof  or  when  traveling  on  any  part  of  the  road  on  the  business 
appertaining  to  the  compartment  or  drawing-room  cars.  The  con- 
ductors of  the  railroad  trains  shall  have  the  right  at  all  times  to 
enter  such  compartment  or  drawing-room  cars  for  the  purpose  of 
collecting  the  fares  of  the  passengers,  or  for  any  purpose  connected 
with  the  management  of  the  train,  and  the  conductors  and  porters 
of  the  compartment  and  drawing-room  cars  shall  at  all  times  assist 
the  conductors  of  the  railroad  trains  in  enforcing  the  good  order 
and  discipline  of  the  road.  The  conductor  of  the  train  shall  not  be 
at  liberty  to  interfere  in  any  way  with  the  matter  of  the  distribution 
of  compartment  or  drawing  rooms,  and  shall  not  interfere  in  any 
manner  with  the  business  of  the  compartment  or  drawing-room  cars 
except  for  the  purpose  of  collecting  the  fares  or  tickets  of  the  pas- 
sengers, and  in  aid  of  the  good  order  and  discipline  of  the  road. 
The  said  Wagner  shall  give  his  personal  attention  to  the  manage* 
ment  of  the  business,  and  in  case  of  his  death  his  personal  repre- 
sentatives or  the  owners  of  the  compartment  or  drawing-room  cars 
shall  at  their  own  expense  employ  some  suitable  person,  acceptable 
to  the  railroad  company,  to  take  the  general  charge  of  the  said  com- 
partment or  drawing-room  caw  and  the  business  thereof. 

"  The  said  Wagner  is  to  indemnify  and  save  harmleas  the  said 
railroad  company  from  any  liability  to  patentees  of  alleged  inven- 
tions in  respect  of  compartment  or  drawing-room  cars,  and  is  at  his 


Digitized  by 


Google 


THORPE  V.  N.  T.  CENTRAL  &  H.  R.  R.  R.  CO.  73 

TKmD  Defabtmbnt,  Januabt  Tbru,  1878. 

own  expense  to  procure  the  requisite  licenses  for  any  such  inven- 
tions which  may  be  used  in  said  compartment  or  drawing-room  cars. 
The  said  Wagner  shall  not  assign  this  contract  without  the  consent 
of  the  company. 

"2d.  In  consideration  of  the  service  performed  by  the  New  York 
Central  Railroad  Company  in  hauling  said  compartment  or  drawing- 
room  cars,  in  cleaning  the  exterior  thereof ,  in  the  furnishing  of  fuel 
and  light  therefor,  and  of  their  undertaking,  in  respect  of  the  repairs 
to  the  trucks  and  brakes  and  the  exterior  of  said  cars,  the  said  Wag> 
ner  agrees  to  pay  to  the  New  York  Central  Railroad  Company  each 
and  every  month  twenty  per  cent  of  the  gross  receipts  and  earnings 
derived  by  him  from  the  business  (first  deducting  from  the  sum  of 
such  gross  receipts  the  amount  paid  by  the  said  Wagner  as  the 
patent  or  license  fee  for  the  patented  inventions  used  in  such  com- 
partment or  drawing-room  cars).  Said  Wagner  is  to  keep  books 
of  account  of  such  receipts  and  earnings,  and  exhibit  the  same  and 
all  vouchers  appertaining  thereto  to  the  treasurer  of  the  New  York 
Central  Railroad  Company  whenever  required  by  said  treasurer. 

"  The  said  payment  of  the  twenty  per  cent  of  the  gross  receipts 
and  earnings  is  to  be  made  to  the  treasurer  of  the  New  York  Cen- 
tral Railroad  Company  on  or  before  the  tenth  day  of  each  month. 

"  3d.  This  agreement  shall  continue  for  the  term  of  ten  years 
from  the  first  day  of  January,  1869,  and  during  the  continuance 
thereof  no  other  party  than  the  said  Wagner  or  his  assigns  shall 
be  allowed  to  run  compartment  or  drawing-room  cars  on  said  rail- 
road ;  but  this  provision  is  not  to  prohibit  the  said  company  from 
permitting  the  compartment  or  drawing-room  cars  of  other  railroads 
to  run  thereon  from  Buffalo  and  Suspension  Bridge  to  Rochester,  as 
they  are  now  run,  upon  such  terms  as  may  be  agreed  upon  between 
said  New  York  Central  Railroad  Company  and  such  other  railroads. 
"THE  N.  Y.  CENTRAL  RAILROAD  GO. 
"D.  TORRANCE,  V.  P. 
iu.8"B£??SUmpJ  "W.WAGNER." 

Ha/rris  dk  OooTc^  for  the  appellant. 

RoUm  Tracy^  for  the  respondent. 

HuK— Vol.  XIIL    10 
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BOARDMAN,  J.  : 

It  was  submitted  to  the  jury  to  find,  (1)  whether  the  cars  were 
in  such  rapid  motion  as  to  render  it  unsafe  and  imprudent  for  the 
porter  of  the  Wagner  car  to  remove  the  plaintiff  from  that  car  to 
another  in  the  rear ;  (2)  whether,  for  this  reason,  the  plaintiff  was 
justified  in  refusing  to  pass  back  into  the  other  car ;  (3)  whether, 
if  the  porter  was  right  in  forcibly  removing  the  plaintiff  from  the 
Wagner  car,  he  did  not  use  more  force  than  was  necessary  for  that 
purpose.  To  have  given  the  plaintiff  a  verdict  the  jury  must 
have  f oimd,  either  that  it  was  unsafe  to  pass  from  one  car  to  another 
while  the  cars  were  in  motion,  or  that  the  porter  used  excessive  force. 
In  either  event  the  cause  of  action  a^inst  some  one  was  established. 
It  was  also  submitted  to  the  jury  to  find  whether  the  plaintiff 
was  a  trespasser  or  wrongfully  in  the  Wagner  car.  That  fact  may 
have  been  of  importance  in  getting  at  the  amount  of  damages, 
but  I  think  it  was  not  material  in  respect  to  the  right  of  recovery. 
Even  if  plaintiff  had  been  a  trespasser  in  the  Wagner  car  the  porter 
could  not  remove  him  from  the  car  in  a  dangerous  and  unsafe  man- 
ner or  use  excessive  force.  {Bowida  v.  Dd.^  Lack,  cmd  W.  B.  B, 
Co.,  64  N.  Y.,  129.) 

The  jury  has  determined  that  the  removal  of  plaintiff  from  the 
Wagner  car  at  the  time  and  imder  the  circumstances  and  in  the 
manner  was  wrongf uL  A  cause  of  action  is  found  to  exist  in  favor 
of  the  plaintiff.  Is  it  against  the  defendant  ?  If  the  porter  had 
been  defendant's  servant  no  reasonable  doubt  could  exist  as  to  its 
liability  under  the  facts  proved.  {Bownda  v.  i?.,  Z.  amd  FT.,  arvte ; 
Cosgrove  v.  Ogden,  49  N.  Y.,  255 ;  Jackson  v.  Second  Avetivs  B. 
B.  Co.,  47  id.,  274.)  It  may  well  be  that  Wagner  is  liable ;  of 
that  we  need  not  now  consider. 

The  legislature  of  this  State  has  given  to  the  defendant  certain 
franchises.  It  cannot  divest  itself  of  its  responsibility  under  the 
laws  for  the  proper  exercise  of  its  duties.  The  arrangement 
between  the  defendant  and  Wagner  was  private  and  personal. 
When  Wagner's  car  was  put  into  the  train  it  became  a  part  of 
defendant's  train,  was  under  the  control  of  its  conductor,  was  in 
his  care  and  custody.  The  defendant  and  not  Wagner  ran  the 
train.  In  effect  Wagner,  by  his  agreement,  supplied  the  defendant 
with  certain  cars  to  be  used  for  the  joint  interest  of  Wagner  and 
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defendant.  The  Wagner  cars  were  run  for  joint  account.  Why, 
then,  are  not  Wagner's  servants  in  these  drawing-room  cars  also 
the  servants  of  defendant  ?  Why  shall  not  the  defendant  be  held 
responsible  for  the  wrongful  act  of  Wagner  or  his  agents  while 
upon  its  road  and  under  its  control  ?  The  Illinois  Central  Railroad 
was  held  liable  for  an  injury  to  one  of  its  own  passengers  on  its 
own  road,  caused  by  the  fault  of  a  train  of  the  Michigan  Central 
Railroad  running  on  the  same  road  by  the  owner's  permission. 
(Railroad  Co.  v.  Barron^  5  Wall.  [U.  S].,  90,  104,  and  author- 
ities cited.)  Drawing-room  cars,  under  a  contract  like  that  in 
evidence  in  this  case,  were  seized  for  taxes  against  the  company 
owning  the  road  but  not  the  cars.  {Kennedy  v.  St.  Zouisy  etc.^  R. 
Jt£.  Co.,  62  HL,  395 ;  7  Am.  Railway  Cases,  346.)  The  owner  of 
a  road  was  held  responsible  for  the  use  of  a  patented  improvement 
on  cars  run  on  its  road,  though  another  road  held  all  its  stock, 
provided  the  cars  and  worked  the  road  under  a  special  contract. 
{York,  etc.,  R.  R.  Co,  v.  Wvrums,  17  How.  [U.  S.],  30,  especially 
top  of  page  40 ;  see,  also,  RcuU/road  Co.  v.  Brown,  17  Wall.  [U.  S.], 
445,  450,  451 ;  1  Redf.  Law  of  Railways,  chap.  22,  §  1,  p.  598 ; 
Macon  amd  Augufsta  R.  R.  Co.  v.  Mayes,  49  Georgia,  355.) 

From  the  authorities  cited  we  are  led  to  the  conclusion  that  the 
defendant  was  liable  for  the  acts  of  the  porter  of  the  Wagner  car, 
to  the  same  extent  as  if  he  had  been  hired  by,  and  was  in  the 
immediate  employment  of,  the  defendant. 

The  learned  justice  charged  the  jury,  in  substance,  that  plaintiff 
was  bound  to  occupy  a  vacant  seat  in  the  common  car,  if  there  was 
one,  but  if  there  was  none  he  had  the  right  to  enter  the  drawing- 
room  car.  To  the  latter  part  of  this  proposition  the  defendant 
excepted. 

The  correctness  of  this  charge  is  only  of  importance  upon  the 
amount  of  damages,  and  the  same  is  true  of  the  refusal  to  charge 
to  be  hereafter  noticed.  Perhaps  even  in  that  respect  it  may  not 
be  material  whether  the  plaintiff  was  rightfully  in  the  Wagner  car 
or  not.  He  was  on  defendant's  train.  He  was  entitled  to  a  seat. 
He  takes  the  first  he  finds,  as  the  jury,  by  its  verdict,  says.  When 
requested  to  pay  the  extra  twenty-five  cents  he  notified  the 
porter  that  there  were  no  vacant  seats  in  the  other  cars,  and  that 
he  would  go  in  there  as  soon  as  he  could  get  a  seat.    I  think  the 
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charge,  under  the  facts,  was  correct.  If  so  it  was  also  correct  to 
refuse  to  charge  that  it  was  the  plaintiffs  duty  to  ask  the  conductor 
for  a  seat  before  passing  into  the  drawing-room  car.  The  fact  is 
evident  that  there  were  not  seats  enough  in  the  ordinary  cars  for 
the  passengers  therein,  and  that  the  conductor  could  not  give  seats 
to  all.  The  jury,  by  its  verdict,  has  so  found.  There  is  evidence 
to  sustain  such  finding.  This  appeal  is  from  the  judgment  alone. 
Every  fact  found  by  the  jury  against  the  defendant  is  conclusive. 
The  defendant's  proposition,  then,  is  that  the  plaintiff  should  have 
asked  the  conductor  for  a  seat  when  there  was  none  to  his  knowl- 
edge vacant,  and  that  a  failure  to  do  this  made  plaintiff  a  trespasser 
in  going  into  the  Wagner  car.  I  think  he  was  ^wrongfully  there 
only  when  he  refused,  upon  demand,  to  pay  the  extra  fare,  and 
unreasonably  declined  to  leave  the  car. 

These  are  all  the  questions  presented  for  consideration,  and  the 
reasons  above  given  lead  to  an  aflSrmance  of  the  judgment,  with 
costs.  ^ 

Leasned,  p.  J.,  concurred. 

Sawybk,  J.  (dissenting) : 

I  do  not  think  the  porter  on  the  Wagner  car  was  defendant's 
servant ;  nor  that  the  contract  establishes  it  any  more  than  a  per- 
centage to  a  salesman  by  way  of  salary  makes  him  a  partner. 

Judgment  affirmed,  with  costs. 


GEORGE  W.  RING,  Respondent,  v.  THE  CITY  OF  COHOES, 

Appellant. 

Municipal  eorporcOUm  —  UabiMty  of,  for  accident  caused  by  obstructum  in  high- 
ways  — for  ir^ury  occasioned  by  ac4sident. 

The  defendant  placed  on  the  west  side  of  Mohawk  street,  in  the  city  of  Cohoes, 
a  hydrant,  projecting  several  inches  beyond  the  curb,  with  an  iron  nozzle  on 
the  side  nearest  the  street,  which  projected  several  inches  over  the  road-bed» 
at  the  height  of  about  two  feet.    On  the  opposite  side  of  the  street  the  defend- 
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ant  had  negligently  allowed  to  accumulate  a  pile  of  ashes  twenty  feet  long, 
ten  feet  wide  and  ihree  feet  high,  the  space  between  the  pile  and  the  west  curb 
being  about  twenty  feet. 

Plaintiff's  horse,  which  he  was  driving  before  a  sleigh,  took  fright  and  ran  along 
the  street  in  the  direction  of  the  hydrant;  plaintiff  was  unable  to  guide  or  direct 
him  with  precision;  at  that  time  a  wagon  was  passing  the  hydrant  in  an 
opposite  direction,  leaving  a  space  of  about  twelve  feet  between  it  and  the 
hydrant;  plaintiff's  horse^  in  passing  through  this  space,  struck  the  hydrant 
or  its  nozzle,  with  the  cross-bar  of  the  sleigh,  whereby  the  plaintiff  was  thrown 
therefrom  and  injured.  Plaintiff  used  his  best  endeavors  to  guide  and  con- 
trol his  horse,  which  was  blind,  and  was  guilty  of  no  negligence  which  con- 
tributed to  the  accident. 

This  action  was  brought  to  recover  damages  for  the  injuries  sustained. 

Hdd^  that  the  facts  of  the  case  justified  a  finding  by  the  referee  that  the  defendant 
was  negligent  in  allowing  the  pile  of  ashes  to  accumulate  and  remain  in  the 
street,  and  in  erecting  and  maintaing  the  hydrant  so  that  it  and  its  nozzle  pro- 
jected into  the  street,  and  that  the  plaintiff  was  entitled  to  recover. 

That  the  fact  that  the  phuntiff's  horse  was  blind,  and  that  the  accident  occurred 
while  it  was  running  away,  did  not  relieve  the  defendant  from  the  liability 
imposed  by  its  negligence,  so  long  as  it  appeared  that  the  plaintiff  was  blame- 
less and  free  from  any  negligence  contributing  to  the  accident 

In  making  improvements  in  the  public  streets,  and  in  keeping  them  in  repair, 
the  ofilcers  of  the  municipality  are  bound  to  act  with  due  regard  to  the  safety 
of  travelers;  and  for  any  neglect  or  omission  of  duty  in  that  regard,  an  action 
will  lie  by  any  person  specially  injured  thereby. 

It  is  the  duty  of  a  municipality,  bound  to  construct  and  maintain  highways,  to 
provide  for  the  reasonable  safety  of  travelers  in  reference  to  such  accidents  as 
may  be  expected  to  happen  therein;  and  when  a  traveler  is  not  in  fkalt,  but 
an  injury  happens  to  him,  which  is  the  combined  result  of  accident,  and  of 
negligence  attributable  to  the  municipality  because  of  its  omission  to  keep 
the  road  in  repair,  the  latter  will  be  held  liable  for  the  damages  occasioned 
thereby. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  driving  a  horse  and  cutter  upon 
Mohawk  street,  in  the  city  of  Cohoes.  The  referee  found,  among 
other  things:  "That  Mohawk  street  was  a  public  highway  and 
street  within  said  city ;  that  at  the  time  of  the  accident  and  injury 
to  the  plaintiff,  hereinafter  mentioned,  a  large  pile  of  ashes  and 
cinders  had  accumulated  upon  the  westerly  side  of  said  Mohawk 
street,  at  a  point  directly  opposite  the  place  where  said  injury 
occurred,  and  within  the  portion  of  said  highway  usually  traveled 
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by  horses,  vehicle,  etc. ;  that  said  pile  of  ashes  was  about  twenty 
feet  in  length  along  the  length  of  said  street,  about  three  feet  high 
and  about  ten  feet  wide,  and  extended  easterly  from  a  point  about 
one  foot  easterly  of  the  west  curb  of  said  street  towards  the  middle 
of  said  street  to  a  point  about  eleven  feet  easterly  from  said  westerly 
curb ;  that  said  pile  of  ashes  and  cinders  had  been  accumulating  for 
some  weeks  prior  to  the  time  of  such  accident  and  injury ;  that  the 
accumulation  and  existence  of  said  pile  of  ashes  and  cinders  was 
well  known  to  the  street  commissioner  of  the  defendant,  whose 
duty  it  was  to  remove  the  same ;  that  said  street  commissioner  and 
the  defendant  negligently  allowed  said  pile  of  ashes  and  cinders  to 
remain  in  said  street,  and  that  the  same  were  so  placed  in  said  street 
with  the  knowledge  and  consent  of  said  street  commissioner  and  for 
the  use  of  the  defendant;  that  at  the  point  where  said  accident 
and  injury  occurred,  the  portion  of  Mohawk  street  traveled  by 
teams  was  thirty  feet  in  width  between  the  curbs ;  that  directly 
opposite  said  pile  of  ashes  and  cinders ;  at  the  time  said  accident  and 
injury  occurred,  and  partly  in  the  line  of  the  west  sidewalk  and  partly 
without  and  extending  into  the  space  between  the  curbs  several 
inches,  stood  a  hydrant,  which  had  there  been  placed  and  maintained 
by  the  defendant ;  that  upon  the  side  of  said  hydrant,  next  the  por- 
tion of  said  street  traveled  by  teams,  etc.,  was  an  iron  nozzle  which 
projected  several  inches  over  the  space  between  the  curbs ;  that  said 
nozzle  was  about  two  feet  above  the  surface  of  the  ground ;  that 
on  the  6th  day  of  February,  1872,  in  the  daytime,  the  plaintiff 
was  driving  on  Mohawk  street,  at  its  intersection  with  Remsen 
street,  about  eighty  feet  distant  from  said  hydrant,  with  a  horse 
attached  to  a  sleigh  in  which  said  plaintiff  was  seated;  that  said 
horse  suddenly  took  fright  and  started  upon  a  run  along  Mohawk 
street  in  the  direction  of  said  hydrant ;  that  said  plaintiff  was  unable 
to  restrain  said  horse  from  running,  and  was  imable  to  guide  or 
direct  him  with  any  precision,  although  he  used  his  best  endeavors 
so  to  do ;  that  said  plaintiff  was  able  to  and  did,  to  a  certain  slight 
extent,  guide  and  control  said  horse  in  the  direction  in  which  he 
moved ;  that  at  that  time,  a  wagon  loaded  with  wood,  and  before 
which  was  a  team  of  horses,  was  coming  along  Mohawk  street  from 
a  direction  opposite  to  that  in  which  said  plaintiff  was  moving, 
and  had  arrived  at  a  point  opposite  said  pile  of  ashes  and  between 
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the  same  and  said  hydrant,  and  was  moving  along  the  side  of  said 
pile  of  ashes,  which  lay  towards  the  middle  of  the  street ;  that  said 
wagon  was  between  five  and  six  feet  in  width ;  that  the  space 
between  said  wagon  and  hydrant  was  abont  twelve  feet  wide,  and 
that  in  passing  up  said  Mohawk  street,  in  the  direction  in  which  he 
was  going,  the  plaintiff,  with  his  horse  and  sleigh,  was  compelled  to 
pass  between  said  wagon  and  said  hydrant ;  that  there  was  sufficient 
space  between  said  wagon  and  said  hydrant  for  said  plaintiff  and 
his  horse  and  sleigh  to  have  passed  in  safety,  had  said  plaintiff  had 
complete  control  of  his  horse ;  that  within  five  seconds  from  the 
time  said  plaintiff's  horse  commenced  to  run,  he  reached  the  space 
between  said  hydrant  and  said  wagon  and  attempted  to  pass  through 
the  same;  that  in  attempting  to  do  so  he  ran  so  near  to  said 
hydrant  that  the  cross-bar  of  the  sleigh,  in  which  plaintiff  was  riding, 
struck  against  the  nozzle  of  said  hydrant,  or  the  portion  of  said 
hydrant  which  projected  beyond  the  curbstone,  whereby  said  sleigh 
was  suddenly  stopped  and  the  plaintiff  thrown  with  great  force  and 
violence  against  said  hydrant,  whereby  his  nose  was  broken,  his 
^  cheek  was  cut  and  laid  open,  and  he  otherwise  greatly  injured ; 
that,  by  reason  of  such  injuries,  said  plaintiff  became  sick  and  dis- 
abled for  several  weeks,  and  has  been  permanently  disfigured ;  that 
said  horse  so  driven  by  the  plaintiff  was  blind ;  that  the  plaintiff 
used  his  best  endeavors  to  guide  and  control  the  horse  he  was  so 
driving,  and  was  guilty  of  no  negligence  which  contributed  to  the 
accident  or  injury  hereinbefore  described ;  that  the  defendant  was 
guilty  of  n^ligence  in  allowing  and  permitting  said  pile  of  ashes 
and  cinders  to  accumulate  and  remain  in  said  street,  and  in  erecting 
and  maintaining  said  hydrant  so  that  the  same  and  the  nozzle  thereof 
projected  into  the  portion  of  the  street  between  the  two  curbs,  and 
that  such  negligence,  on  the  part  of  the  defendant,  contributed  to 
the  accident  and  injury  to  the  plaintiff  above  described;  and  as 
conclusion  of  law,  that,  by  reason  of  the  matters  aforesaid,  the 
plaintiff  was  entitled  to  recover  of  the  defendant  the  sum  of  fifteen 
hundred  dollars  ($1,500)." 

Samud  Homd^  for  the  appellant.  The  so-called  negligent  acts 
of  the  defendant,  alleged  by  the  plaintiff  and  found  by  the  referee, 
were  too  remotely  connected,  if  at  all,  with  the  accident  to  have 
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caused  or  contributed  to  it  in  a  legal  sense.  Tlie  proximate  and 
legal  cause  of  the  accident  was  the  blindness  of  the  plaintiff's  horse, 
his  unmanageability  and  his  running  away.  {Ma/rble  v.  Oity  of 
Worcester,  4  Gray,  395  ;  Hudson  R.  B.  Go.  v.  Motty  1  Robt.,  585  ; 
Shearman  &  Red.  on  Negligence,  39 ;  Wilson  v.  Susquehanna 
Turnpike  Go.y  21  Barb.,  68  ;  Austin  v.  JVew  Jersey  Stearriboat  Co.y 
4t7  N.  Y.,  75  ;  Lrmoen  v.  Oas-ligM  Co.,  44  id.,  459.)  The  pattern 
of  the  hydrant,  or  its  projection  a  few  inches,  cannot  be  held  legal 
negligence  at  all.  There  was  no  testimony  whatever  that  this  was 
not  the  usual,  ordinary  and  proper  method  of  placing  them. 
{Dongcm  v.  Champlain  Co.^  56  N.  Y.,  1.)  But  again,  the  shape, 
pattern,  form  and  location  of  water  hydrants  were  matters  within 
the  discretion  of  the  water  commissioners.  No  action  lies  for  the 
exercise  of  that  discretion,  although  bad  judgment  was  shown.  ( City 
of  La/nsing  v.  Toolan,  Alb.  Law  Journal,  Sept.  8th,  '77,  p.  164 ;  Kav- 
a/nagh  v.  Brooklyn,  38  Barb.,  232 ;  Mills  v.  Brooklyn,  32  N.  Y.,  489 ; 
Wilson  V.  Mayor,  1  Den.,  595 ;  Gole  v.  Medina,  27  Barb.,  218.) 

Charles  F,  Doyle  and  Nathaniel  C.  Moak,  for  the  respondent.* 
The  city  having  permitted  one-half  of  its  street  to  be  filled  with 
ashes,  and  built  a  hydrant  with  its  nozzle  into  the  street  on  the 
opposite  side,  thereby  rendered  itself  liable  to  one  injured  in  con- 
sequence of  the  defective  condition  of  the  street.  {Chicago  v. 
Brophy,  2  Law  and  Eq.  Rep.,  224.)  The  plaintiff  was  entitled  to 
recover,  notwithstanding  he  was,  for  some  few  seconds  after  his 
horse  started,  unable  to  obtain  entire  control  of  him.  Had  there 
been  no  nozzle  of  the  hydrant  projecting  into  the  street,  he  would 
as  it  was  have  passed  the  ordeal  without  injury.  {Bdldimn  v.  The 
Greenwood  Turnpike  Gompamy,  38  Conn.,  238 ;  13  Am.  Law  Reg. 
[N.  S.],  423;  Hum;t  v.  Pownal,  9  Vt.,  411;  Lower  Macungie 
Tcywnship  v.  Merkhoffer,  71  Penn.  St.,  276 ;  Hey  v.  The  City  of 
Philadelphia,  2  Weekly  Notes  of  Cases,  465 ;  IfewUn  Township  v. 
Davis,  1  Weekly  Notes,  211 ;  Pittsburgh  v.  Grier,  10  Harris,  54 ; 
ScoU  V.  Ewnter,  10  Wright,  194;  Sherwood  v.  The  Oity  of  Ramiln 
ton,  37  Upper  Can.  [Q.  B.],  410.)  In  the  State  of  Maine,  under  a 
statute  not  unlike  ours,  it  has  been  in  several  cases  held  that  the 
corporation  is  not  liable  if  there  be  two  efficient,  independent  proxi- 
mate causes  of  an  injury  sustained  by  a  traveler  upon  a  highway, 


Digitized  by 


Google 


RING  V.  CITY  OF  COHOES.  81 

Thibd  Dbpabtmknt,  Januaby  Term,  1878. 

the  primary  cause  being  one  for  which  the  corporation  is  not 
liable,  and  as  to  which  the  traveler  himself  is  in  no  fault, 
and  the  other  being  a  defect  in  the  highway.  {Moore  v. 
Inhabitants  of  AhboU,  32  Maine,  46 ;  Farrer  v.  InhoMtants  of 
Greene^  id.,  574 ;  Goomha  v.  InhahitanU  of  Topsham^  38  id.,  204 ; 
Anderson  v.  City  of  Baik^  42  id.,  346 ;  Movlton  v.  Inhabitants  of 
Sandford^  57  id.,  127.)  In  the  State  of  New  Hampshire,  under  a 
statute  also  like  ours,  the  contrary  is  held.  It  is  there  held  that 
where  two  causes  combined  to  produce  the  injury,  both  of  which 
were  in  their  nature  proximate,  the  one  being  the  defect  in  the 
highway,  and  the  other  some  occurrence  for  which  neither  party  is 
responsible,  that  the  corporation  is  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  the  defect  in  the  highway.  (  Win- 
ship  V.  Enfidd^  42  N.  H.,  197 ;  Clonic  v.  Barrvngton^  41  id.,  44 ; 
Tucker  v.  Hvmmiher^  id.,  317 ;  Norris  v.  Litchfield^  35  id.,  271.) 
In  the  State  of  Vermont,  under  a  similar  statute,  the  courts  appear 
to  be  in  unison  with  the  courts  of  the  State  of  New  Hampshire  on 
this  question.  {Hwnb  v.  Tovm  of  Pownal^  9  Verm.,  411 ;  Kelsey 
V.  Toion  of  Ohver^  15  id.,  708 ;  AUen  v.  Town  of  Hamx^ocky  16 
id.,  230.)  In  the  State  of  Massachusetts,  under  a  similar  statute, 
the  decisions  are  apparently  conflicting.  In  Palmer  v.  Inhabitants 
of  Andover  (2  Cush.,  600),  it  was  held  that  the  corporation  is 
liable  for  an  injury  occasioned  by  a  defect  in  a  highway  where  the 
primary  cause  of  the  injury  is  pure  accident.  But  subsequent  deci- 
sions have  shaken  it.  {Mwrdock  v.  Inhabitants  of  Warwick,  4t 
Gray,  178 ;  Marble  v.  City  of  Worcester,  4  id.,  396.)  And  still 
later  it  has  been  approved.  {RoweU  v.  City  of  ZoweU,  7  Gray, 
100.)  The  result  of  the  Massachusetts  decisions  would  appear  to 
be  to  hold  that,  if  at  the  time  the  accident  happened,  the  horses 
were,  and  for  some  considerable  time  had  been,  out  of  the  control 
of  the  driver,  the  corporation  is  not  liable.  {Davis  v.  Inhabitants 
of  Dudley,  4  Allen,  557 ;  Titus  v.  Inhdbitamls  of  Northbridge,  97 
Mass.,  258 ;  Horton  v.  Ta^mton,  97  id.,  266,  note ;  FoggY.  Nahant, 
98  id.,  678 ;  reported,  also,  in  Withrow's  American  Cases,  464.) 
In  the  State  of  Wisconsin,  where  a  similar  statute  exists,  the  prin- 
ciple of  the  last  mentioned  cases  appears  also  to  prevail.  {DreJier 
V.  Fitchlmrg,  22  Wis.,  675  ;  Houfe  v.  Town  of  Fulton,  29  id.,  296 ; 
S.  C,  9  Am.  Kep.,  568.) 

Hyu— Vol.  XIH.        \\ 
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BocKBs,  J. : 

The  right  of  action  rests  upon  the  alleged  improper  manner  of 
setting  the  hydrants  as  to  locality.  The  street  opposite  the  hydrant 
was  obstructed  by  a  pile  of  ashes  which  had  been  accumulating  for 
a  considerable  period  of  time  ;  but  this  fact  was  of  importance  only 
as  the  ash-pile  "narrowed  the  surface  of  the  street,  open  to  travel 
at  the  place  where  the  injury  occurred ;  and  hence,  to  some  extent, 
bore  on  the  question  whether  the  road,  in  view  of  the  manner  in 
which  the  hydrant  was  placed,  was,  at  that,  point,  reasonably  safe 
for  public  travel. 

The  plaintiff  was  driving  along  the  street,  seated  in  a  sleigh, 
when  the  horse  took  fright,  became  unmanageable,  so  that  the 
plaintiff  was  unable  to  restrain  or  guide  it  with  any  precision.  The 
horse  ran,  at  a  slight  angle  with  the  street,  toward  the  hydrant ;  in 
passing  which  the  cross-bar  of  the  sleigh,  attached  to  and  connect- 
ing the  thills,  struck  it,  or  its  nozzle,  and  the  plaintiff  was  thrown 
from  the  vehicle  and  seriously  injured.  The  hydrant  stood  partly 
within  and  partly  without  the  line  of  the  curbstone,  with  its  nozzle 
further  projecting  several  inches  into  the  roadway.  The  referee 
found  that  the  defendant  was  guilty  of  negligence  in  erecting  and 
maintaining  the  hydrant  in  such  locality  and  position,  and  that  such 
negligence  contributed  to  the  injury  complained  of ;  and  further, 
that  the  plaintiff  was  free  from  fault  in  all  respects.  As  regards 
the  form  of  the  hydrant,  and  as  to  its  position  in  the  street,  there 
is  no  controversy  on  the  facts ;  and  the  referee  finds,  upon  sufficient 
evidence  to  sustain  the  findings,  that  the  cross-bar  of  the  sleigh 
struck  against  the  nozzle  of  the  hydrant,  or  against  that  portion  of 
the  hydrant  which  projected  beyond  the  curbstone  into  the  road- 
way of  the  street.  The  street  in  the  vicinity  of  the  hydrant,  and 
its  narrowed  condition  by  reason  of  the  ash-pile,  were  described  by 
the  witnesses  with  particularity ;  as  were  also  the  pattern  of  the 
hydrant  and  its  location  with  reference  to  the  curbstone,  and  its 
proximity  to  the  ash-heap.  As  to  the  general  facts  of  the  case 
there  seems  to  be  no  dispute  of  any  moment.  The  question  then 
was,  and  this  question,  it  seems,  still  remains  for  us  to  consider  even 
although  it  should  rest  on  conflicting  evidence  (Godfrey  v.  Mbserj 
66  N.  Y.,  250),  whether  the  roadway  was  reasonably  safe  for 
travel  in  its  surface,  margin  and  muniments  ?    {GUdden  v.  Town  of 
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Beading^  38  Vt.,  52.)  And  this  must  be  so  when  the  particular 
highway  and  its  alleged  obstructions  or  imperfections  are  given  in 
evidence  from  which  negligence  may  or  may  not  be  deduced.  The 
obstruction  here  complained  of  was  at  the  extreme  margin  of  the 
road-bed ;  and  this  fact  was  and  is  an  important  pne  to  be  consid- 
ered, in  determining  whether  the  street  was  reasonably  safe  for 
public  travel.  But  it  must  be  held  in  mind  that  the  defendant, 
having  the  right  to  control  the  entire  width  of  the  street,  and  to 
keep  it  free  from  obstruction  from  curbstone  to  curbstone,  had  a 
corresponding  duty  in  that  regard.  {Morse  v.  Richmond^  41  Vt., 
435.)  The  duty  also  in  a  city  would  be  commensurate  with  the 
increased  density  of  travel.  {Fitz  v.  City  of  Boston^  4  Gush.,  365 ; 
Brycmt  v.  Inhdbitcmta  of  Biddeford^  39  Maine,  193.)  Undoubt- 
edly in  this  case  there  was  a  fair  question,  for  the  trial  court  on 
the  evidence  submitted,  whether  the  defendant  was  or  was  not 
negligent  in  regard  to  the  matter  of  complaint.  In  Clemence  v. 
City  of  Auburn  (11  N.  Y.  S.  0.  [4  Hun],  386),  the  obstruction 
or  imperfection  in  the  street  (a  slight  deflection  in  the  sidewalk) 
seems  almost  insignificant  as  a  ground  of  negligence,  yet  the 
court  held  a  nonsuit  improper  and  set  it  aside.  This  decision  was 
affirmed  in  the  Court  of  Appeals.  (66  N.  Y.,  334.)  It  cannot,  as 
we  think,  be  held  in  this  case  that  the  defendant  was  absolutely 
free  from  negligence  and  consequent  liability ;  nor  that  the  findings 
of  the  referee  to  the  contrary  of  this  were  without  sufficient  sup- 
port on  the  evidence.  As  to  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  there  is  an  absence  of  all  proof 
showing  that  he  was  in  fault ;  and  the  conclusion  of  the  referee 
that  he  was  free  from  fault  is  well  found.  It  is  urged  that  there 
is  no  proof  that  the  location  of  the  hydrant  in  the  street,  partly 
within  the  line  of  the  curbstone,  with  its  nozzle  further  projecting 
over  the  road-bed,  was  unusual  or  out  of  the  ordinary  mode  of 
setting  them ;  nor  that  any  like  injury  had  ever  before  occurred 
from  this  or  any  similar  cause.  It  was  enough  to  show  the  situa- 
tion and  surroundings  of  the  hydrant,  and  the  circumstances  attend- 
ing the  injury  ;  then  the  question  would  arise  whether  the  hydrant 
was  properly  placed  with  a  view  to  public  safety.  And  in  case 
it  should  be  found  that  it  was  improperly  located,  so  as  to  con- 
stitute a  nuisance  in  the  highway,  an  action  would  lie  for  an 
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injury  thereby  occasioned,  as  well  for  the  first  of  such  injuries  as  for 
any  subsequent  one.  The  party  would  not  be  barred  of  his  right  of 
action  until  he  could  show  a  prior  injury  from  the  same  or  fr6m  a 
similar  cause.  This  case  differs  from  that  of  Doicgan  v.  The  Glwmr 
plain  Tr(maport(ition  Company  (56  N.  Y.,  1),  in  this,  that  there 
it  was  shown  affirmatively  that  the  nonfeasance  complained  of  was 
in  accordance  with  the  general  custom  in  similar  cases,  hence  not 
against  common  prudence.  The  case  in  hand  more  resembles  Bl/jm- 
chard  V.  Western  Union  Telegraph  Company  (60  N.  Y.,  510),  where 
a  recovery  was  upheld,  although  the  injury  was  the  first  that  had 
occurred  from  the  alleged  cause ;  and  notwithstanding  other  parties 
had  frequently  passed  the  obstruction  without  injury.  Nor  was 
the  defendant  here  protected  by  reason  of  the  judicial  character 
with  which  its  agents  who  placed  the  hydrant  were  clothed.  This 
point  was  settled  in  Glem&nce  v.  The  City  of  Avhum  (66  N.  Y., 
250),  against  the  defendant.  This  decision  is  but  one  of  many  to 
the  like  effect.  {Nvina  v.  City  of  Troy^  59  N.  Y.,  500,  and  cases 
cited  on  page  508.)  These  cases  hold,  that  in  making  improve- 
ments in  the  public  streets,  and  in  keeping  them  in  repair,  the 
duty  becomes  imperative  on  the  officers  of  the  municipality  to  act 
with  due  regard  to  the  safety  of  travelers,  and  that  for  any  neglect 
or  omission  of  duty  in  that  regard  an  action  will  lie  at  the  suit  of 
any  party  specially  injured  thereby. 

It  appears  that  the  horse  was  blind  and  was  running  away  on 
the  occasion  of  the  accident,  and  the  question  is  put,  with  fairness 
of  statement  and  not  without  great  force,  whether  the  defendant 
was  bound  to  provide  a  safe  street  for  a  blind  runaway  horse  ?  It 
must  be  held  in  mind  that  there  is  no  proof  that  the  horse  was 
vicious  or  addicted  to  running  away,  and  that  the  plaintiff  was 
free  from  fault  in  his  management  of  the  animal.  Then  the  answer 
to  the  question  is,  that  the  defendant  was  bound  to  see  to  it,  that 
the  street  was  unobstructed  for  public  use,  or  in  more  precise  lan- 
guage, that  it  was  reasonably  safe  for  general  travel.  The  plaintiflE 
had  a  right  to  drive  a  blind  horse  on  the  public  street ;  and  if, 
without  any  fault  attributable  to  him,  he  was  injured  while  driving 
such  animal,  through  the  culpable  misfeasance  or  nonfeasance  of 
the  defendant,  the  latter  would  be  as  much  responsible  to  the 
former  as  if  his  horse  had  been  entirely  sound.     {Sleeper  v.  8a/nr- 
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down^  62  N.  H.,  244.)  For  any  thing  that  is  made  to  appear  with 
certainty,  the  same  results,  as  in  this  case  occurred,  would  have 
followed  had  the  plaintiflPs  horse  been  without  the  infirmity  of 
blindness.  It  is  a  common  and  true  remark  that  a  frightened  horse 
running  away  is  but  a  "blind  brute."  The  mere  fact  that  the 
liorse  was  blind  should  not  bar  the  plaintiffs  right  of  action,  but 
doubtless  this  should  be  considered  in  determining  the  question 
of  prudent  conduct  on  his  part.  Under  many  circumstances,  if 
not  under  all,  a  person  driving  a  blind  horse  is  bound  to  the 
exercise  of  increased  vigilance  and  care  in  its  use.  But  the 
mere  fact  that  a  person  is  driving  a  blind  horse  when  an 
injury  occurs  by  reason  of  a  defective  highway,  will  not  deprive 
him  of  the  redress  to  which  he  would  be  otherwise  entitled. 
{Dmenport  v.  RuohrrKm^  37  N.  Y.,  568.)  Of  course  he  must 
be  blameless  in  the  management  of  the  animal,  otherwise  he 
could  not  recover.  Nor  will  the  fact  that  the  horse  was  running 
away  at  the  time  the  injury  occurred,  necessarily  defeat  the  plain- 
tiff action  therefor.  But  in  Maine  the  rule  is,  that  in  order  to  a 
recovery  in  a  case  like  this,  it  must  be  proved  that  the  injury  was 
occasioned  aoleby  by  the  defendant's  negligence,  and  not  by  such 
negligence  combined  with  another  cause  (as  the  fright  and  running 
away  of  the  horse),  for  which  it  was  not  responsible.  {Moore  v. 
Atboty  32  Maine,  46.)  In  this  case  Ohief  Justice  Shipley  said  that 
to  establish  his  action,  the  plaintiff  must  prove  that  the  injury  was 
occasioned  by  the  default  of  the  defendant  alone,  and  not  by  that 
default  and  some  other  cause,  for  which  the  defendant  was  not 
responsible.  (See,  also,  Farra/r  v.  Inhdbts,  of  Cheeney  32  Maine, 
574 ;  Anderson  v.  City  of  Bath,  42  id.,  346 ;  Bigdow  v.  Reed,  51 
id.,  325;  Movlton  v.  Inhabts.  of  Sa/nfard,  51  id.,  127.)  It  ought 
perhaps  to  be  here  observed  that  this  rule  was  not  deemed  settled  in 
this  State  (Maine),  until  the  decision  of  Moulton's  case  {supra) ; 
and  then  only  by  a  divided  court,  the  chief  justice  delivering  a  very 
able  dissenting  opinion,  wherein  the  subject  is  fully  considered. 
There  are  cases  in  Massachusetts  also  substantially  in  accordance 
with  the  rule  laid  down  in  the  courts  of  Maine.  (But  see  Podmer 
V.  The  Inhabte,  of  Andover,  2  Oush.,  600.)  In  New  Hampshire, 
however,  the  law  is  settled  that  when  the  plaintiff  is  not  in  fault, 
but  the  injury  is  the  combined  result  of  accident  and  of  the  def end- 
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ant's  neglect  to  repair  the  road,  the  latter  will  be  held  liable. 
(  Wi/nahip  v.  Enfidd^  42  N.  H.,  197.)  In  this  case  the  learned 
judge,  speaking  for  the  court,  says :  "  The  greatest  precaution  and 
the  most  penetrating  foresight  cannot  prevent  casualties  by  the 
safest  modes  of  conveyance.  Accidents  will  occur.  A  nut  or  bolt 
may  drop,  a  trace  may  become  disengaged,  or  a  horse  take  fright 
and  become  unmanageable ;  it  is  under  circumstances  like  these, 
when  life  and  limb  are  imperiled,  that  the  traveler  who  is  in  no 
fault  himself,  is  entitled,  if  ever,  to  the  benefit  of  a  sufficient  and 
unincumbered  highway.  The  injuries  are  few  that  are  received 
upon  highways,  however  defective,  that  are  not  induced,  in  a  greater 
or  less  degree,  by  some  previously  unknown  defect,  either  in  the 
carriage  or  harness,  or  by  the  fright  of  the  horse,  or  some  similar 
cause,  usually  termed  accidental ;  and  to  say  that  under  circumstances 
of  danger  and  peril  from  those  and  other  accidental  causes,  the 
traveler  is  not  entitled  to  the  safety  that  a  highway  unincumbered 
and  without  defects,  that  is,  a  highway  made  reafionably 
safe  against  the  occurrence  of  such  accidents  as  these,  would 
afford  at  a  time  when,  of  all  others,  he  has  the  greatest  need, 
would  seem  to  be  repugnant  to  reason  and  common  sense."  (See 
also  Cla^Jc  v.  Bomrmgton^  41  N.  Hamp.,  44 ;  Tucker  v.  HenniJeeTj 
41  id.,  317.)  The  decisions  in  Vermont  accord  with  those  in  New 
Hampshire.  {Hunt  v.  Tcyirni  of  Povmalj  9  Vt.,  411 ;  KeUey  v.  Tovm 
of  Olover^  15  id.,  708 ;  Morse  v.  Tovm  of  Riolmwnd^  41  id.,  436, 
on  page  442 ;  Whitcomb  v.  Town  of  Favrlee^  43  id.,  671,  on  page 
675.)  And  in  Connecticut,  in  the  case  of  Baldwin  v.  Oreenwood 
Tv/rrvpike  Compcmy  (40  Conn.,  238),  it  was  decided  that  a  traveler, 
sustaining  an  injury  by  reason  of  a  defect  in  a  highway,  attributa- 
ble to  the  negligence  of  a  corporation  bound  to  maintain  it,  was  not 
barred  of  his  right  to  recover  by  reason  of  the  fact  that  on  his  own 
part  an  accident  had  contributed  to  the  injury,  if  it  was  in  no  way 
attributable  to  his  own  negligence.  In  this  case  the  plaintiff's  horse, 
when  running  away,  fell  over  the  side  of  a  bridge,  by  reason  of  a 
defective  railing  which  the  defendant  was  bound  to  keep  in  repair, 
and  was  injured.  The  court,  on  a  careful  examination  of  the  sub- 
ject in  all  its  bearings,  held  the  defendant  liable,  laying  down  the 
law  as  above  stated.  The  court  remarked  as  follows :  "  This  brings 
into  consideration  the  question  whether  the  defendants  are  relieved 
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from  liability  for  an  injury  caused  by  their  negligence,  combined 
with  an  accident  for  which  no  responsibility  attached  to  either  party," 
and  it  was  said  in  the  examination  of  this  question,  '^  the  plaintiff 
performed  no  negligent  act,  nor  can  we  see  that  he  failed  to  do  any 
thing  by  the  performance  of  which  the  injury  might  have  been 
avoided ;  he  was  providentially  prevented  from  acting ;"  and  further, 
the  court  adopted  with  approval  the  following  language  from  Hunt 
V.  Toion  of  Powrud  (mjprd) :  "  It  is  to  guard  against  these  con- 
stantly recurring  accidents  that  towns  are  required  to  guard  in  build- 
ing highways.  The  traveler  is  not  bound  to  see  to  it  that  his  car- 
riage and  harness  are  always  perfect,  and  his  team  of  the  most 
manageable  character  and  in  the  most  perfect  training,  before  he 
ventures  upon  the  highway."  (See  also  Ward  v.  Tomn  of  North 
Haven^  43  Conn.,  148,  on  page  165.)  The  cases  in  the  three  States 
last  above  referred  to,  hold  that  the  traveler  is  bound  only  to  the  exer- 
cise of  ordinary  care  and  prudence.  In  Pennsylvania  also  the  rule  is 
the  same  as  in  Vermont,  Connecticut  and  New  Hampshire.  {Lower 
Macmigie  Tovmahip  v.  Merkhoffer^  71  Penn.,  276 ;  Hey  v.  Phil.^ 
81  Penn.,  44.)  The  case  of  Mcunderachiel  v.  City  of  Dvhuque  (25 
Iowa,  108)  is  also  in  point ;  as  is  also  Docker  v.  Town  of  Fitch- 
hurgh  (22  id.,  675),  Hmife  v.  T(ywn  of  Fultm  (29  id.,  675), 
Hwvena  v.  Tovm  of  Fox  Lake  (33  id.,  438).  The  result  of  all  the 
decisions  above  cited,  except  those  in  Maine,  are,  as  I  tmderstand  them, 
in  accordance  with  the  rule  laid  down  in  KeUey  v.  Town  of  Olover 
{8wpra\  that  it  is  the  duty  of  a  municipality,  bound  to  construct  and 
maintain  highways,  to  provide  for  the  reasonable  safety  of  travelers  in 
reference  to  such  accidents  as  may  be  expected  to  happen  thereon,  and 
that  when  a  traveler  is  not  in  fault,  but  an  injury  happens  to  him  which 
is  the  combined  result  of  accident  and  negligence,  attributable  to  the 
municipality  by  an  omission  to  keep  the  road  in  repair,  the  latter  will 
be  held  liable.  We  are  not  cited  to  any  case  in  our  own  State  wherein 
this  precise  question  has  been  considered.  There  were  some  remarks 
in  Wilson  v.  Susqueham^na  Turnpike  Compamy{^\  Barb.,  79)  bearing 
upon  it,  but  the  question  was  not  there  decided.  The  case  of  (Jla/rk 
V.  Union  Ferry  Company  (35  N.  T.,  485)  may  perhaps  have  a  bear- 
ing on  it.  In  this  case  the  plaintiff  took  a  young  horse  on  to  the 
ferry-boat,  and  when  attempting  to  drive  him  off  the  boat  he 
reared  up,  became  frightened,  backed  against  the  chain  at  the  rear 
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of  the  boat,  which  was  defective  and  an  insufficient  protection,  fell 
into  the  water,  and  was  drowned.  A  recovery  by  the  plaintiff  was 
sustained.  Pbckham,  J.,  speaking  for  the  court,  said :  "An  indi- 
vidual has  a  right  to  take  a  young  horse  on  a  ferry-boat.  He  may 
be  timid  or  easily  frightened,  and  yet  the  owner  is  guilty  of  no 
negligence  in  taking  him  on  the  boat.  He  must  there  exercise 
proper  care  in  the  management  of  the  horse,  and  that  is  aU  that 
can  be  required  of  him.  If  the  horse  be  injured  or  lost  through  the 
negligence  of  the  defendant,  the  latter  is  liable."  But  the  precise 
question  discussed  in  the  cases  above  cited  was  not  here  raised,  as  will 
be  seen  by  a  casual  examination  of  this  case.  In  Wycldcffy.  Ferry 
Company  (52  N.  Y.,  32)  a  recovery  was  sustained  under  a  similar 
state  of  facts.  In  YmGM  v.  Cook  (11  N.  Y.  8.  C.  [4  Hun],  318) 
the  wall  of  the  defendant's  house  being  in  a  dilapidated  condition, 
was  blown  down  during  a  storm  of  unusual  violence,  falling  upon 
the  plaintiff.  A  recovery  by  the  latter  for  the  injury  was  sustained. 
In  Cox  V.  Westchester  Twrnpike  (33  Barb.,  414)  the  plaintiff's  horse 
was  injured  on  the  highway.  It  was  held  that  negligence  on 
the  part  of  the  defendant,  the  turnpike  company,  from  which  the 
injury  residted,  and  the  exercise  of  ordinary  care  by  the  plaintiff, 
gave  a  right  of  action.  (See,  also,  Cerder  v.  Fvnney^  17  Barb., 
94.)  It  has  been  repeatedly  held  that  where  an  injury  is  occar 
sioned  by  the  joint  negligence  of  several,  the  party  injured  being 
himself  without  fault,  may  have  his  action  against  all  or  either  of 
the  persons  causing  the  injury.  (  Webster  v.  ZT.  R,  R,  Co.^  38  N. 
Y.,  260 ;  Sheridan  v.  R.  R.  Co.,  36  id.,  39 ;  Colgrove  v.  R.  R.  Co., 
20  id.,  492 ;  Spooner  v.  R.  R.  Co.,  54  id.,  230.)  Nor  will  the  com- 
parative degrees  of  culpability  affect  the  liability  of  either.  {Bar- 
rett V.  R.  R.  Co.,y  45  N.  Y.,  628.)  Nor  will  it  make  any  difference 
that  the  negligent  acts  were  separate  and  independent  of  each  other. 
{Slater  v.  MersereaiA,  64  N.  Y.,  138.)  If  the  negligence  of  a  third 
party  would  not  discharge  another  from  liability  whose  negligence 
contributes  to  the  injury,  it  is  difficult  to  see  on  what  principle 
an  accidental  circumstance,  for  which  no  one  is  responsible,  can 
work  that  result.  Undoubtedly  the  weight  of  authority  is  in  favoi 
of  the  rule  of  law  laid  down  in  those  States  other  than  Maine. 
It  seems  the  more  reasonable  doctrine,  and,  as  we  think,  it  accords 
with  sound  principle.     It  seems  but  just  and  right  that  when  the 
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plaintiff  is  without  fault,  and  the  injury  is  the  combined  result  of 
pure  accident  and  the  defendant's  negligence,  the  latter  should 
be  held  liable.  Highways  should  be  constructed,  protected  and 
guarded  in  reference  to  possible  accidents,  and  they  should  be 
made  reasonably  safe  to  travelers  in  case  accidents  should  happen, 
as  they  must;  such  accidents  as  often  do  occur  and  may  be 
expected  occasionally  to  occur  on  highways.  So  where  the  antece- 
dent cause  is  a  pure  casualty,  then,  as  was  said  in  one  of  the  cases 
cited,  the  defect  causing  the  injury  must  be  deemed  the  causa 
jproxima. 

If  correct  in  the  above  conclusions  the  judgment  appealed  from 
should  be  affirmed. 

Judgment  affirmed,  with  costs. 

Leasned,  p.  J.,  and  Boabdman,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


SAMUEL  B.  PER  LEE  and  HENRY  M.  PER  LEE,  Ajppkl- 
LANTs,  V.  ANDREW  J.  BEEBE  and  JEREMIAH  MEDBURT, 
Jr.,  Respondents. 

C(mtr(tct — wlum  dhinNe  —  FuU  performance  —  toJien  not  a  condition  precedent  to 

Tecowry* 

Plaintiffs  and  defendants  entered  into  an  agreement,  whereby  the  pUintifPB 
agreed  to  sell  and  deliver  to  the  defendants  all  the  coal  they  should  want  for 
their  use,  for  a  year,  or  until  the  next  spring,  at  five  dollars  and  fifty  cents 
per  ton,  deliveries  to  be  made  as  long  as  defendants  should  wish  them,  the 
defendants  agreeing  to  receive  the  same  at  that  price. 

A  large  amount  of  coal  was  delivered  under  this  contract;  but  subsequently  and 
before  the  expiration  of  the  time  therein  specified,  the  price  of  coal  having 
risen,  the  plaintiffs  refused  to  deliver  any  more  coal  under  it.  In  this  action 
brought  by  them  to  recover  the  value  of  the  coal  delivered,  TiM,  that  the  con- 
tract was  not  an  indivisible  one,  and  full  performance  was  not  a  condition  pre- 
cedent  to  a  recovery  by  plaintiff;  that,  as  no  time  of  payment  was  specified 
in  the  contract,  they  were  entitled  to  demand  the  pay  for  each  lot  of  coal 
delivered,  and  that  they  were  therefore  entitled  to  recover  the  price  of  the  coal 
delivered,  subject  to  the  defendants'  right  to  recoup  any  damages  they  might 
have  sustained  by  reason  of  the  breach  of  the  contract. 
Hun  — V0L.XIIL         12 
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Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
npon  the  report  of  a  referee. 

Geo.  W.  Ray^  for  the  appellants.  Fnll  and  complete  perform- 
ance by  plaintiffs  was  not  a  condition  precedent  to  payment  by  the 
defendants,  because  there  was  nothing  in  the  terms  of  the  contract, 
nor  outside,  that  made  full  performance  a  condition  precedent. 
{Tipton  V.  Fdtmr^  20  N.  Y.,  423  ;  Withers  v.  Reynolds^  2  Bam. 
&  Adol.,  882 ;  PaMridge  v.  OHdermeater^  1  Keyes,  93 ;  SicJceU  et 
al,  V.  Patterson^  14  Wend.,  256,  257 ;  Talmage  v.  White^  3  Jones 
&  Spencer ;  35  N.  T.  Sup.  Ct.  Eep.,  218 ;  Sioift  et  al.  v.  Opdyke 
et  al.,  43  Barb.,  274 ;  Oanrd/ner  v.  Cla/rk,  21  N.  T.,  399 ;  Bailey  et 
al.  V.  The  Weetem  Vt.  R.  R.  Co.,  18  Barb.,  112 ;  S7iooh  v.  Fries, 
19  id.,  313  ;  Bowker  v.  Soyt,  18  Pick.,  555  ;  Parsons  on  Contracts 
[6th  ed.,  vol.  2],  517-524,  657,  etc.) 

Calmn  L.  Tefft,  for  the  respondents. 

OSBOBN,  J. : 

The  plaintiffs  appeal  from  the  judgment  entered  against  them  on 
the  report  of  a  referee,  dismissing  the  complaint  with  costs.  The 
plaintiffs  are  merchants  in  Norwich,  N.  T.,  and  the  defendants  hotel 
keepers  in  the  same  place.  From  April,  1870,  to  February,  1871, 
the  plaintiffs  had  sold  and  delivered  goods  to  the  defendants, 
amounting  to  the  sum  of  $572.60.  On  the  17th  of  May,  1870,  and 
while  this  account  was  being  made,  the  plaintiffs  entered  into  an 
agreement  with  defendants  (in  parol),  by  which  they  agreed  to  sell 
and  deliver  to  the  defendants  quantities  of  coal  at  an  agreed  price. 
It  is  in  "'iference  to  this  coal  contract  and  the  proper  construction 
to  be  given  thereto,  that  this  litigation  seems  to  have  occurred. 
Under  this  contract,  whatever  it  was  in  fact,  the  plaintiff  did  furnish 
between  the  day  it  was  made  and  January,  1871,  at  different  times 
and  in  different  amounts,  a  large  amount  of  coal,  in  the  aggregate 
seventy  tons,  or  thereabouts.  During  this  time  the  defendants  had 
paid  said  plaintiffs  money  at  different  times,  and  which,  after  paying 
the  store  account,  amounted  to  the  sum  of  $335.10,  to  be  applied 
upon  the  coal  which  had  been  delivered.  But  this  did  not  pay  the 
coal  account  in  full,  and  hence  this  action  was  brought. 
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There  was  a  serious  difference  between  the  parties  as  to  what 
were  the  actnal  terms  of  the  coal  contract,  but  as  the  referee  has 
found  the  defendants'  version  to  be  the  correct  one,  it  remains  to  be 
seen  whether  he  gave  it  a  proper  or  rather  a  legal  construction.  He 
finds  the  contract  to  be  as  follows :  "  That  May  17,  1870,  the 
plaintL&  entered  into  a  verbal  agreement  with  the  defendants, 
whereby  the  plaintifis  agreed  to  sell  and  deliver  to  the  defendants 
all  the  coal  they  should  want  for  their  use,  of  all  sizes,  for  a  year, 
or  until  the  next  spring,  or  the  opening  of  navigation  the  next 
spring,  at  five  dollars  and  fifty  cents  per  ton,  and  to  deliver  it  along 
as  defendants  should  want  it,  the  defendants  agreeing  to  receive  the 
same  at  the  said  price.  !N'othing  was  said  by  the  parties  or  either 
of  them,  as  to  the  time  of  payment." 

And  the  referee  adds  to  this  finding  the  following  words: 
"  Yet  they  did  not  contemplate  a  settlement  and  payment  for  each 
parcel  when  it  should  be  delivered." 

The  referee  then  finds,  that  in  pursuance  of  this  agreement  and 
in  part  performance  thereof,  the  plaintifiEs  commenced  delivering 
coal  to  defendants  on  many  d%ys,  from  time  to  time,  until  and 
including  January  23,  1871,  amounting  in  all  to  seventy-six  tons  or 
over.  That  in  February,  1871,  defendants  were  out  of  coal,  and 
wanted  plaintL&  to  furnish  them  more  under  this  contract,  which 
the  plaintiffs  did  not  do,  and  no  more  was  furnished  afterwards. 
The  referee  finds  that  coal  in  the  meantime  had  advanced  in  price, 
and  that  defendants  were  compelled  to  pay  an  advanced  price  for 
what  coal  they  wanted  after  that,  and  that  they  required  several 
tons  more  to  carry  them  to  the  time  provided  for  and  specified  in 
the  contract.  He  also  finds  that  from  August,  1870,  to  February, 
1871,  defendants  had  paid  plaintiffs  on  divers  days  divers  sums  of 
money,  aggregating  $907.70,  but  such  payments  were  not  applied 
to  any  particular  demand. 

As  a  conclusion  of  law,  he  finds  that,  after  paying  the  store 
account,  there  remained  to  apply  on  the  coal  account  $335.10, 
which  plaintiffs  could  retain,  but  that  they  could  not  recover  the 
balance  alleged  to  be  due  for  coal  for  the  reason  that  such  contract  was 
entire  and  indivisible,  and  that,  by  the  terms  thereof,  nothing  was  due 
until  the  same  was  fully  completed  and  performed ;  ^'  that  fuU  perform- 
ance was  a  condition  precedent  to  payment  or  to  a  right  of  recovery." 
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The  plaintiffs  gave  a  different  version  of  this  contract,  but,  as  I 
stated  before,  the  rights  of  the  parties  must  be  determined  according 
to  the  contract  as  found ;  and  just  here  it  is  proper  to  state  that  the 
statement  of  the  referee  following  the  contract,  as  found  by  him, 
"  that  the  parties  did  not  contemplate  a  settlement  and  payment  for 
each  parcel  of  coal  when  it  should  be  delivered,"  amounts  to  nothing, 
and  there  is  no  evidence  to  sustain  it  aside  from  the  contract  itself. 
He  says  nothing  was  said  by  the  parties  as  to  the  time  of  payment. 
Whether  they  did  or  did  not  mentally  contemplate  pajonent  amounts 
to  nothing.  The  question  is,  under  the  precise  contract  as  found, 
were  the  legal  conclusions  of  the  referee  correct  ?  Was  this  an  entire 
and  indivisible  contract,  in  such  a  sense  that,  before  plaintiffs  could 
exact  payment  for  any  amount,  they  were  bound  to  wait  until  the 
time  had  expired  and  the  last  ton  had  been  delivered  ? 

I  think  not.  It  seems  to  me  entirely  clear,  on  principle  and 
authority,  that  the  referee  erred  in  his  conclusions.  By  an  exami- 
nation of  the  contract,  it  will  be  seen  that  nothing  is  said  as  to  the 
time  of  payment.  That  the  quantity  to  be  delivered  is  not  sug- 
gested ;  it  is  left  wholly  indefinite.  It  may  require  ten  tons  or  a 
thousand  to  complete  it,  and  so  of  the  time  when  the  several 
deliveries  were  to  be  made.  By  its  very  terms  it  is  a  contract  to  be 
performed  in  parts.  Indeed,  it  is  difficult  to  see  how,  in  any  sense, 
it  can  be  regarded  as  an  entire  and  indivisible  contract,  and,  with 
due  respect  to  the  referee  who  finds  differently,  it  would  seem  quite 
evident  that  the  parties  did  not  so  treat  or  understand  it,  for  the 
defendants  paid  and  plaintiffs  received  a  large  amount  of  money  at 
different  times  on  account  of  the  coal  that  was  being  delivered. 
But  the  language  of  the  contract  must  control.  From  an  examina- 
tion of  the  authorities,  J  have  come  to  the  conclusion  that  this  con- 
tract is  one  susceptible  of  part  performance  —  one  calling  for  the 
sale  and  delivery  of  coal  at  different  times  —  making  no  provision 
in  terms  for  any  credit,  and  that,  by  its  performance,  a  full  and 
complete  performance  is  not  a  condition  precedent  to  payment  for 
any  part  actually  delivered.  That  the  defendants  could  be  called 
upon  to  pay  for  each  parcel  on  delivery ;  that  is,  having  delivered 
all  the  coal  the  defendants  wanted  at  any  particular  time,  the  plain- 
tiffs could  demand  and  receive  payment  therefor,  and  that  upon 
such  payment  being  refused  an  action  would  lie. 
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In  a  word,  that,  under  this  contract,  plaintiffs  were  entitled  to 
recover  for  the  coal  actually  delivered,  subject  to  the  defendants' 
right  to  recoup  such  damages  as  they  may  have  sustained  by  the 
non-performance  of  the  full  contract.  This  would  seem  to  be  the 
equitable  construction,  and  clearly  sanctioned  by  authority.  {Tipton 
V.  Feitner,  20  N.  Y.,  423 ;  Withers  v.  Eeynolds,  2  Barn.  &  Adol.,  882, 
cited  and  approved  in  20  N.  Y.,  423 ;  Pattridge  v.  GUdermeister^ 
1  Keyes,  93 ;  Sickds  et  al,  v.  Pattidon^  14  Wend.,  257 ;  Talmage 
V.  White,  3  Jones  &  Spencer,  35  N.  Y.  Superior  Ot.  R,  218.) 

In  this  case  it  was  shown  that  the  defendants'  actual  damage  was 
on  account  of  the  alleged  non-performance.  If  this  only  had  been 
allowed  them,  there  would  still  have  remained  a  balance  due  plain- 
tiffs for  which  they  would  have  been  entitled  to  recover. 

Entertaining  the  views  already  expressed  in  reference  to  this  con- 
tract, it  is  unnecessary  to  examine  the  other  points  raised,  for  it  fol- 
lows that  the  judgment  appealed  from  must  be  reversed,  the  reference 
discharged,  and  a  new  trial  granted,  costs  to  abide  the  event. 

BocKEs,  J. : 

The  conclusions  of  the  referee,  to  which  the  attention  of  the  court 
is  called  on  this  appeal,  have  reference  to  the  coal  contract  only. 

The  referee  found  that  the  parties  entered  into  a  parol  agree- 
ment, by  which  the  plaintife  were  to  furnish  to  the  defendants  all 
the  coal  they  should  want  for  their  use  for  and  during  the  year 
preceding  the  opening  of  navigation  in  1871,  at  five  dollars  and 
fifty  cents  per  ton,  to  be  delivered  from  time  to  time  as  the  defend- 
ants should  want  it ;  that  nothing  was  said  as  to  time  of  payments, 
but  that  they  did  not  contemplate  a  settlement  and  payment  for 
each  parcel  when  it  should  be  delivered ;  and,  as  matter  of  law,  he 
decided,  that  although  several  parcels  were  delivered  and  accepted 
by  the  defendants,  yet,  because  the  plaintiffs  in  February  and  there- 
after refused  to  make  further  delivery,  the  plaintiffs  had  no  right 
of  action  for  the  coal  delivered.  The  decision  was  put  on  the 
groxmd  that  the  contract  to  deliver  was  entire  and  indivisible; 
and  that  no  recovery  could  be  had  by  the  plaintiffs  until  the  end 
of  the  year,  and  on  its  fulfillment  by  them  during  the  entire  time 
the  contract  was  to  run,  I  am  of  the  opinion  that  the  referee  was 
in  error  in  his  construction  of  the  agreement  entered  into  by  the 
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parties.  It  was  nnderstood  that  the  coal  should  be  delivered  in 
parcels  as  the  defendants  should  want  it ;  and  the  calls  were  left 
optional  with  them  as  to  time  and  quantity.  Delivery  was  to  be 
made  on  call,  and  the  calls  were  to  be  answered  by  the  plaintiffs 
from  time  to  time,  as  they  should  be  made  during  the  period  the 
contract  was  to  run.  The  agreement  was  that  the  plaintiffs  would 
deliver  from  time  to  time  on  call,  at  the  price  specified,  during  a 
year,  or  until  navigation  opened  in  1871.  Extend  the  time  during 
which  the  contract  was  to  continue  for  two,  three,  five,  ten  or 
twenty  years,  and  could  it  be  maintained  that  no  claim  for  pay- 
ment for  any  coal  delivered  could  be  made  until  the  expiration  of 
the  full  time  the  contract  was  to  continue  ?  Now,  as  no  time  of 
payment  was  expressly  agreed  upon,  the  ordinary  legal  inference 
must  apply  ;  that  the  plaintiffs  were  entitled  to  payment  on  deliv- 
ery. This,  we  think,  is  the  fair,  reasonable  and  legal  construction 
to  be  put  upon  the  agreement  according  to  the  proof  submitted. 
This  construction  is  entirely  just  in  application,  too.  The  evidence 
fairly,  and  as  we  think,  necessarily,  sustains  it.  The  referee's  find- 
ings, both  of  law  and  fact,  which  are  in  conflict  with  this  construc- 
tion, are,  as  we  think,  erroneous. 

The  contract  was  fulfilled  by  the  plaintL&  when  they  answered 
the  defendants'  calls  for  coal  to  the  extent  of  the  several  parcels 
delivered  to  and  accepted  by  the  defendants.  For  the  value  of 
the  coal  so  delivered,  estimated  according  to  the  contract-price,  the 
plaintiffs  have  a  complete  right  of  action. 

Of  course  the  defendants  might  recoup  such  damages  as  they  should 
sustain  by  the  refusal  of  the  plaintiffs  to  deliver  during  the  time  the 
contract  was  to  run ;  in  the  answer  claimed  to  be  sixty-two  dollars 
and  sixty-nine  cents.    The  amount  would  depend  upon  the  evidence. 

The  defendants,  therefore,  should  have  been  charged  with  the 
coal  delivered  and  accepted  by  them  according  to  the  contract, 
deducting  from  the  claim  by  way  of  recoupment,  the  damages  sus- 
tained by  the  refusal  of  the  plaintiffs  to  deliver  as  they  had  agreed. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event, 
and  reference  discharged. 

Leaknbd,  p.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  reference  discharged,  costt 
to  abide  event. 
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ANITA   M.    HOAG,  Respondent,  v.    RICHARD    PARR, 

Appellant.  jjlg^ig; 

Gmtract  far  tale  of  lands — note  giten  upon  signing  contract  —  in  an  action  upon 
Vie  note  plaintiff  must  prow perfbrmance  of  the  contract^  Tender, 

On  November  15,  1875,  the  parties  to  this  action  entered  into  an  agreement, 
whereby  the  plaintiff  agreed  to  sell  certain  land  to  the  defendant,  and  to 
deliver  the  deed  on  December  fifteenth,  the  defendant  to  pay  on  that  day  a 
note  for  $500,  given  when  the  contract  was  signed,  and  $8,800  in  cash,  being 
the  balance  of  the  purchase-money. 

In  an  action  by  the  plaintiff  upon  the  note,  giv^n  at  the  time  of  the  signing  of 
the  contract,  held,  that  it  rested  upon  her  to  prove  a  performance  or  tender  of 
performance  of  the  contract  upon  her  part,  and  that,  failing  so  to  do,  she  was 
not  entitled  to  recover. 

There  being  no  place  specified  in  the  contract  for  the  delivery  of  the  deed  and 
the  payment  of  the  money,  and  the  defendant  being  a  resident  of  this  State,  the 
plaintiff  was  bound  to  find  the  defendant  and  make  a  tender  to  him  personally, 
or  at  least  to  show  that  after  thorough  efforts  and  inquiries  he  was  unable  to 
find  him. 

In  order  to  excuse  a  personal  tender,  it  must  appear  that  the  defendant  was  out 
of  the  State,  beyond  plaintiff's  reach,  or  else  that  he  intentionally  avoided  him 
or  kept  out  of  his  way. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

The  action  was  brought  upon  a  promissory  note  for  $500,  dated 
November  15,  1875,  and  payable  December  fifteenth  of  that  year. 
The  answer  was  a  general  denial  and  an  aflSrmative  defense  that  the 
note  was  given  in  pursuance  of  a  contract  which  the  plaintiff  had 
failed  to  fulfill.  The  contract  was  for  the  sale  of  certain  land  by  the 
plaintiff  to  the  defendant.  The  contract  provided,  among  other  things, 
as  follows :  "  And  the  said  party  of  the  first  part  further  agrees  that, 
on  the  fifteenth  day  of  December,  on  receiving  from  the  said  party 
of  the  second  part  the  sum  of  $3,800,  the  said  party  of  the  first  part 
shall  and  will,  at  her  own  proper  costs  and  expense,  execute  and  deliver 
to  the  said  party  of  the  second  part,  or  to  his  assigns,  a  proper  deed 
of  conveyance,  duly  acknowledged,  for  the  conveying  and  assuring 
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to  him  and  them  the  fee  simple  of  the  said  premises  free  from  all 
incumbrances,  which  deed  of  conveyance  shall  contain  a  general 
warranty  and  the  usual  covenants. 

"And  the  said  party  of  the  second  part  hereby  agrees  to  purchase 
of  the  said  party  of  the  first  part  the  premises  above  mentioned  at 
and  for  the  price  and  sum  above  mentioned,  and  to  pay  to  the  said 
party  of  the  first  part  the  purchase-money  therefor,  in  manner  and 
at  the  times  following,  to  wit :  On  the  fifteenth  day  of  December 
next  a  note  given  by  the  party  of  the  second  part  for  $500,  and  a 
further  sum  of  $3,300." 

It  was  insisted  by  the  defendant  that  the  plaintiff  had  never 
made  a  tender  of  the  deed,  and  could  not  therefore  recover  upon 
the  note. 

G.  R.  Hitt  and  R.  W.  Peckkomi^  for  the  appellant.  The  action 
was  on  a  note,  which  was  given  at  the  same  time  as  the  contract, 
and  to  carry  it  out.  To  recover  on  the  note,  a  tender  or  offer  of 
the  deed  must  first  have  been  shown,  for  the  payment  of  the  price 
and  the  conveyance  of  the  land  were  dependent  or  concurrent  acts. 
{Beech&r  v.  Conradt,  13  N.  Y.,  108 ;  Smith  v.  McOluskey,  46  Barb., 
610 ;  Holmes  v.  Holmes^  12  id.,  137 ;  Divine  v.  Divine^  58  id.,  264 ; 
Thomson  v.  Smithy  63  N.  Y.,  301-304.)  The  plaintiff  failed  to 
show  a  tender  or  an  excuse  for  its  absence,  assuming  the  truth  of 
the  evidence  upon  her  part.  {SUngerlcmd  v.  Morse^  8  Johns.,  474  ; 
Smith  y.  Smithy  2  Hill,  351,  correcting  report  of  same  case  in  25 
Wend.,  405 ;  Leona/rd  v.  Smith,  44  N.  Y.,  618.)  There  must  be 
an  intentional  evasion  or  keeping  out  of  the  way  to  excuse  the 
tender  of  the  deed,  or  the  party  must  be  out  of  the  State.  {Dwight 
V.  Webster,  32  Barb.,  47 ;  Hale  v.  PaMm,  60  N.  Y.,  233  ;  Ferris  v. 
Ferris,  16  How.,  102.) 

Alomo  P.  Strong,  for  the  respondent.  When  the  vendee  is 
not  entitled  to  his  deed  upon  the  payment  sought  to  be  recovered, 
delivery  of  deed  is  not  a  condition  precedent.  As  instances  of  the 
application  of  this  rule,  we  have  Morris  v.  Sliter  (1  Denio,  59 ), 
Greenby  v.  Cheevers  (9  Johns.,  126),  IJanrrvngton  v.  Higgvas  (17 
Wend.,  376),  R(M  v.  Montgomery  (20  Johns,  15).  In  the  case  at 
hand,  the  defendant,  reading  the  note  and  agreement  of  sale  as  an 
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entire  contract,  was  not  entitled  to  a  deed  upon  payment  of  the 
note  only,  but  upon  the  further  act  on  his  part  of  payment  of  the 
balance,  $3,300.  Till  that,  or  tender  of  it,  the  plaintiff  was  under 
no  obligation  to  pass  the  deed.  The  matter  stands,  then,  with  the 
absolute,  unconditional  promise  represented  by  the  note  on  the 
one  side,  which  is  sought  to  be  modified  by  the  special  contract  on 
the  other,  that  contract  showing  something  still  to  be  performed  on 
part  of  defendant  before  plaintiff  could  be  called  upon  to  act. 
Even  if  failure  of  plaintiff  to  perform  or  offer  to  perform  the  con- 
tract of  sale  would  prevent  a  recovery  upon  the  note,  the  burden  of 
proving  such  failure  rests  upon  defendant,  and  exceptions  of 
defendant  based  upon  the  contrary  assumption  are  not  well  taken. 
The  note,  upon  its  face,  is  an  absolute,  unconditional  promissory 
note.  It,  therefore,  imports  a  consideration  still  subsisting,  and 
the  burden  of  proof  rests  upon  the  maker  to  establish  the  contrary. 
(Story  on  Prom.  Notes,  §  181 ;  Sawyer  v.  McLouthj  46  Barb.,  350 ; 
Kimsman  v.  BtrdsaU^  2  E.  D.  Smith,  395 ;  Bcmh  of  If.  Y.  v. 
Topping^  13  Wend.,  557,  569 ;  Preit  Turnpike  Co.  v.  HvHen^  9 
Johns.,  216 ;  B<mk  of  D.  8.  v.  Dmi8,  2  HiU,  451,  459.)  K  the 
absolute,  unconditional  promise  to  pay  be  varied  by  some  contem- 
poraneous written  agreement,  showing  the  note  payable  upon  some 
condition  only,  such  collateral  agreement  is  matter  of  defense,  to 
be  pleaded,  and  the  plea  must  negative  the  happening  of  the  con- 
dition. (2  Parsons  on  Bills,  537 ;  Holhrooh  v.  WUaoTij  4  Bosw.,  64 ; 
Jervnimson  v.  Stafford^  1  Cush.,  168 ;  SmaUey  v.  Bristol^  1  Mich., 
153 ;  AverHl  v.  Fields  3  Scram.,  390 ;  Thayer  v.  Connor^  5  Allen, 
26.)  The  attendance  by  plaintiff's  agent  at  the  residence  of  the 
defendant,  with  deed  executed  and  acknowledged,  and  the  offer  to 
complete  and  perform  the  contract  on  part  of  the  plaintiff,  under 
the  circumstances  disclosed,  was  a  sufficient  tender  or  offer  to 
perform.  The  offer  was  properly  made  at  defendant's  house. 
The  contract  not  specifying  the  place,  a  tender  at  the  residence  of 
the  party  is  sufficient.  {Smith  v.  Smithy  25  Wend.,  405 ;  Ma/rtva 
V.  WdU,  1  Tyler  [Vt.],  381 ;  Km%M  v.  TdDbot,  1  Marsh.  [Ky.], 
321  ;  Sweet  v.  Ha/rding^  19  Vt.,  592.)  Under  the  circumstances 
plaintiff  was  excused  from  making  any  effort  to  see  defendant  pei^ 
Bonally,  and  from  making  a  personal  offer  or  tender  to  him,  and  a 
tender  at  the  residence  was  sufficient.  {Smith  v.  Smithy  25  Wend., 
Hujf— Vol-,  XlXi        18 
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351 ;  2  Hill,  351 ;  Judd  v.  Ensign,  6  Barb.,  258 ;  Southworth  v. 
Smith,  7  Gush.,  391;  Taaker  v.  BartleU,  5  Cush.,  359.) 

Obborn,  J. : 

The  note  npon  which  this  action  was  brought  was  given  on  the 
same  day  as  the  written  contract  for  the  sale  and  purchase  of  certain 
lands  in  Schoharie  county,  executed  by  the  parties.  It  was  made 
due  on  the  day  the  contract  was  to  be  consummated  by  the  delivery 
of  the  deed  and  the  payment  of  the  residue  of  the  purchase-money, 
$3,300.  Indeed,  the  note  was  given  for  a  portion  of  the  purchase- 
price,  and  its  consideration  was  clearly  and  only  for  the  .conveyance 
of  the  lands  to  be  made  December  15,  1875,  the  very  day  the  note 
became  due. 

In  my  judgment  the  plaintiff  could  no  more  recover  on  this  note 
without  showing  a  performance  of  the  contract,  viz.,  the  execution 
and  delivery  of  the  deed  called  for  thereby,  or  a  tender  of  perform- 
ance, such  as  the  law  requires,  than  she  could  recfover  in  an  action 
for  the  residue  of  the  purchase-money.  Indeed,  it  was  tried  upon 
this  theory  at  the  Circuit,  and  while  there  was  some  dispute  as  to 
which  party  had  the  affirmative  of  this  issue,  the  learned  justice 
who  presided  at  the  trial  regarded  this  as  a  necessary  and  vital 
issue.  This  is  apparent  from  the  case  as  made,  from  the  evidence 
given  and  the  charge  of  the  judge.  It  is  not  pretended  that  there 
has  ever  been  a  delivery  to  the  defendant  of  any  conveyance  as 
called  for  by  the  contract,  but  the  defendant  still  is  in  possession 
and  still  retains  the  title  of  the  lands  embraced  therein. 

But  it  is  claimed  that  there  was  a  sufficient  tender  of  performance 
by  plaintiff  to  put  the  defendant  in  default.  The  lands  which  were 
the  subject  of  sale  are  located  in  Schoharie  county.  The  plaintiff 
resides  in  Schenectady,  and  the  defendant  in  the  city  of  Albany. 
In  the  contract  there  is  an  omission  to  designate  any  place  for  the 
delivery  of  the  deed  or  the  payment  of  the  money.  On  the  day 
named  for  the  delivery  of  the  deed  the  plaintiff's  husband  came  to 
the  city  of  Albany  with  a  deed  duly  prepared  and  executed,  and 
went  to  the  defendant's  house  and  there  had  an  interview  with  the 
wife  of  defendant.  Just  what  took  place,  or  rather  what  was  said 
on  that  occasion  by  the  plaintiffs  husband  and  the  defendant's  wife 
is  the  subject  of  some  conflict,  but  as  the  jury  found  for  the  plain- 
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tiff  we  muBt  afisiune,  for  the  purposes  of  this  appeal,  the  truth  of 
the  statement  or  evidence  given  by  him  on  the  trial. 

Assuming  all  this  to  be  true,  there  was  no  such  tender  or  offer  of 
performance  on  the  part  of  the  plaintiff  as  would  enable  her  to 
recover  the  purchase-price,  or  on  this  note,  or  to  maintain  an  action 
for  a  specific  performance.  Very  likely  enough  was  done  to  excuse 
plaintijff,  if  defendant  should  undertake  to  maintain  an  action 
against  her  on  account  of  this  contract,  but  not  enough  to  put 
defendant  in  default  so  as  to  recover  against  him  in  any  form  of  action. 
It  must  be  borne  in  mind  that,  xmder  this  contract,  taken  in  con- 
nection with  the  note,  the  payment  of  the  note,  the  payment  of  the 
residue  of  the  purchase-price  and  the  conveyance  of  the  land,  were 
dependent  and  concurrent  facts.  {Beecher  v.  Qon/racU^  13  N.  Y., 
108  ;  Thomson  v.  Smith,  63  id.,  301^304.) 

If  the  defendant  wished  a  conveyance  it  was  his  duty  to  go  to 
the  plaintiff,  tender  payment  on  his  note,  the  residue  of  the  purchase 
price,  and  demand  a  deed.  On  the  other  hand,  if  plaintiff  desired 
her  money  she  was  bound  to  go  to  defendant,  tender  to  him  a  con- 
veyance such  as  was  called  for  in  the  contract,  and  such  as  would 
convey  to  him  a  title  free  and  clear  of  all  incumbrances,  and  demand 
her  money.  It  is  not  pretended  that,  prior  to  the  day  fixed  for  the 
performance,  the  defendant  had  ever  said  or  done  any  thing  that 
would  relieve  the  plaintiff  from  doing  every  thing  that  the  law 
requires  in  order  to  put  defendant  in  default.  When  the  husband 
of  plaintijS  called  at  defendant's  house  and  stated  that  he  had  his 
deed  ready  to  deliver,  he  found  Mrs.  Parr ;  her  husband,  though 
not  in  the  house,  was  in  the  city  all  that  day,  and  was  at  the  very 
place  wherfe  plaintifPs  husband  was  infonned  he  could  be  found. 
And  yet  the  plaintiff's  agent  contents  himseK  with  that  one  call 
and  one  interview,  on  that  day,  and  with  no  other  or  further  effort 
to  find  defendant,  or  to  have  a  personal  interview  with  him.  The 
defendant  swears,  and  this  is  xmcontradicted,  that  he  told  his  wife 
before  leaving  home  to  inform  plaintiff  where  he  could  be  foimd  in 
the  event  of  his  calling,  and  he  was  at  the  place  named  during  the 
entire  day,  as  is  most  conclusively  established. 

True,  the  plaintiff's  husband  testifies  that  she  told  him  he  had 
better  not  try  to  see  defendant,  as  he  was  much  excited  over  some 
important  suit  which  he  had  in  court.     But  this  amounted  to 
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nothing,  even  if  she  had  authority  to  make  any  such  statement, 
which  does  not  appear.  There  is  no  evidence  from  which  a  pre- 
tense can  be  drawn  that  defendant  purposely  absented  himself  from 
his  home  on  that  day  or  at  any  other  time,  to  avoid  meeting  plain- 
tiff or  her  agent,  or  that  he  kept  himself  secreted  or  concealed  for 
any  such  purpose.  On  the  contrary,  he  was  in  the  court  room 
nearly  all  day,  awaiting  the  trial  of  an  important  case  in  which  he 
was  interested.  The  husband  of  plaintiff  then  left.  He  exhibited  no 
deed,  nor  does  it  appear  that  he  made  any  further  effort  or  inquiry 
to  find  defendant  on  the  occasion.  On  two  different  occasions  after 
that  day — on  December  twentieth  and  February  eleventh — he 
called  at  defendant's  house,  the  defendant  being  absent  on  each 
occasion,  and  he  did  not  see  him  at  all  after  that  before  this  action 
wafi  commenced. 

These  are  all  the  facts  bearing  on  the  question  of  the  plaintiff's 
tender  of  performance,  or  any  attempted  tender  of  performance. 
Jt  seems  to  me  that  they  fall  far  short  of  establishing  what  was 
necessary,  in  order  to  make  a  sufficient  tender  of  performance  to 
enable  plaintiff  to  maintain  any  action,  based  upon  the  failure  of 
defendant  to  keep  his  contract.  There  being  no  place  specified  in 
the  contract  for  the  delivery  of  the  deed  and  the  payment  of  the 
money,  the  plaintiff  was  bound  to  find  the  defendant  and  make 
such  tender  to  him  personally,  he  having  a  residence  within  this 
State ;  at  least  he  was  bound  to  show  that,  after  thorough  efforts 
and  inquiries,  he  was  unable  to  find  defendant  to  make  such  tender. 
No  well-adjudicated  case  can  be  found  that  will  sustain  the  position 
that  here  was  a  sufficient  tender  of  performance  to  enable  plaintiff 
to  maintain  any  action,  whether  upon  the  note  to  compel  specific 
performance,  or  for  damages.  {Slingerland  v.  Morse^  8  Johns., 
474 ;  Smith  v.  Smith,  2  Hill,  351 ;  Leaird  v.  Smith,  44  N.  Y.,  618.) 
The  rule  seems  to  be  well  settled,  that  in  order  to  excuse  the 
tender  to  defendant  personally,  he  must  be  out  of  the  State,  beyond 
the  reach  of  the  plaintiff,  or  else  there  must  be  intentional  evasion 
or  keeping  out  of  the  way.  It  will  not  answer  to  say  that  because 
the  defendant  was  temporarily  from  his  residence  when  the  plain- 
tiff or  her  agent  called,  that  he  is  i-elieved  from  any  further  effort 
or  diligence  to  make  the  tender.  {Dwight  v.  Webster,  32  Barb.,  47 ; 
Bale  V.  PaMon,  60  N.  Y.,  233 ;  Ferm  v.  Ferris,  16  How.,  102.) 
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As  I  am  entirely  satisfied  that  the  tender  of  performance,  as 
proved  in  this  case,  was  insufficient  to  warrant  the  verdict  or  even 
the  submission  of  the  case  to  the  jnry,  it  is  unnecessary  to  examine 
the  other  questions  raised  by  the  defendant  —  one  as  to  whether 
the  court  erred  in  his  decision  as  to  which  party  was  charged  with 
the  burden  of  proof,  and  another  as  to  whether  this  action  could 
be  maintained,  assuming  there  had  been  a  complete  tender  of  per- 
formance, and  refusal;  in  a  word,  whether  the  plaintifPs  only 
remedy  in  that  event  would  not  be  a  bill  in  equity  to  enforce  specific 
performance,  or  an  action  at  law  to  recover  damages  ? 

It  follows,  from  what  has  been  stated,  that  the  judgment  appealed 
from  must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 


J.: 

Passing  the  preliminary  and  formal  proof,  preceding  the  intro- 
duction of  the  contract,  we  take  the  case  as  it  stood  on  the  trial  at 
the  time  and  following  the  reception  of  that  paper  in  evidence.  The 
case  may  then  be  considered  as  if  the  note  in  suit  and  the  contract 
of  purchase  and  sale  (wherein  the  note  had  its  origin)  were  put  in 
evidence  simultaneously.  Having  this  preliminary  proof  as  a  basis, 
the  action  was  an  action  at  law  to  recover  part  of  the  purchase- 
money,  by  the  defendant  agreed  to  be  paid  to  the  plaintiff  for  certain 
premises  which  the  latter  had  contracted  to  convey  to  the  former, 
free  from  all  incxmibrances.  The  deed  was  to  be  delivered  and  the 
purchase-money  was  to  be  paid  at  one  and  the  same  time.  The 
obligations  of  the  parties  were,  therefore,  concurrent  and  dependent. 
The  contract  provided  for  simultaneous  performance  by  each,  so 
neither  was  boxmd  to  perform,  save  on  performance  or  tender  of 
performance  by  the  other.  The  plaintiff,  then,  in  order  to  estab- 
lish her  right  of  recovery  for  the  purchase-money,  was  bound  to 
show  performance  or  a  tender  of  performance  on  her  part.  A 
refusal  to  accept  performance,  or  a  readiness  and  willingness  to 
perform  at  the  time  and  place  where  performance  may  be  required, 
has  sometimes  been  held  to  be  tantamount  to  a  tender.  But  until 
proof  be  given  of  performance  or  its  equivalent  by  the  party  suing 
at  law,  his  right  of  action  remains  incomplete.  This  proof,  as  has 
been  suggested,  was  a  prerequisite  to  the  right  of  recovery  by  the 
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^  plaintiff  in  this  case,  yet  the  contrary  of  this  seems  to  have  been 
held  at  the  trial.  Instead  of  requiring  the  plaintiff  to  show  perform- 
ance on  his  part,  the  onus  of  proof  was  cast  on  the  defendant  to 
establish  the  plaintiff's  default. 

This  ruling  was  made  principally,  if  not  entirely,  on  the  ground 
that  the  defendant  had  given  his  note  for  the^part  of  the  purchase- 
money  sought  to  be  recovered.  But  this  fact,  under  the  circum- 
stances of  this  case,  in  no  way  changed  the  obligations  of  the  parties 
as  regards  the  duty  of  performance  by  them  respectively,  with  a 
view  to  a  right  of  action  by  one  against  the  other,  as  it  was  expressly 
provided  in  the  agreement  that  the  note  in  suit  should  be  paid,  with 
the  balance  of  the  purchase-money,  on  the  fifteenth  of  December, 
at  which  time  the  conveyance  of  the  premises,  free  from  incum- 
brances, was  to  be  made  and  delivered.  On  looking  into  the  contract 
it  will  be  seen  that  delivery  of  the  deed  by  one  party,  and  payment 
of  the  note  and  money  by  the  other,  were  to  be  simultaneous  acts. 
That  a  part  of  the  purchase-money  agreed  to  be  paid  was  evidenced 
by  a  note  in  the  hands  of  the  plaintiff  made  the  case  no  different 
on  the  law,  from  what  it  would  have  been  had  no  note  been  given. 
The  requirements  of  the  law  remained  the  same,  to  wit,  that  before 
the  plaintiff  could  recover  the  purchase-money,  she  was  bound  to 
show  performance  or  tender  of  performance  on  her  part.  The 
theory  of  the  trial,  on  which  the  various  rulings  were  made,  was 
this :  that  the  plaintiff  had  an  "  advomtage "  in  holding  the  note 
given  for  part  of  the  purchase-money,  and  so  the  learned  judge 
charged  that  the  effect  of  such  advantage  was  to  cast  upon  the 
defendant  the  burden  of  showing  the  plaintiff  in  default.  The 
defendant  was  held  to  this  rule  to  the  end  of  the  trial.  In  this  the 
learned  judge  was  in  error. 

It  is  suggested  that  this  question  of  tender  of  performance  or  its 
equivalent  was  submitted  to  the  jury,  and  was  determined  by  them 
in  favor  of  the  plaintiff.  The  answer  to  this  suggestion  is :  First, 
that  it  was  submitted  to  the  jury  under  the  erroneous  rule  above 
indicated,  a  rule  which  gave  the  plaintiff  an  illeg^  advantage  in 
its  determination ;  and  second,  it  was  held  in  effect,  that  the  plaintiff 
might  recover  without  showing  performance  on  her  part,  and  in 
point  of  fact  the  evidence  will  not  sustain  a  finding  that  the  plaintiff 
either  performed  or  tendered  performance,  for  it  appeared  that  the 
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premises  were  apparently  incnmbered.     If  it  be  said  that  the  appar- 
ent incumbrances  were  in  fact  satisfied,  it  must  be  replied  that  such 
proof  was  not  given,  and  by  the  court  was  held  to  be  unnecessary. 
Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 

Leabned,  p.  J.,  concurred  in  the  result. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to 
abide  event. 


JOHN  T.  BENHAM,  Administrator,  etc.,  of  JOHN  P. 
BENHAM,  Deceased,  Appellant,  v.  EBENEZER  PEN- 
NOCK, Impleaded  wnn  BENJAMIN  F.  OADY,  Respondent. 

Mortgage — direetum  to  pay  part  of  the  amount  thereby  secured  to  the  hevre  and 
exeeutore  of  the  mortgagee  ^^ect  of  alignment  by  mortgagee— payment  to 
aemgnee. 

One  Benham  conveyed  certain  real  estate  to  one  Pennock,  and  took  back  a 
purchase-money  mortgage  for  $2,800,  as  to  $1,400  of  which  it  was  provided 
that,  as  Benham's  wife  had  refused  to  join  in  the  deed,  it  should  be  set  apart 
as  an  indemnity  against  her  claim  of  dower,  the  interest  to  be  paid  to  Benham 
during  his  life,  and  in  case  he  survived  his  wife,  the  principal  to  be  paid  to 
him  or  his  heirs,  executors  or  administrators;  in  case  she  survived  him  the 
interest  to  be  paid  to  her  during  her  life,  if  she  elected  to  receive  it  instead  of 
claiming  her  dower,  and  if  not,  then  no  interest  to  be  paid  until  her  death, 
but  the  principal  to  be  paid  within  twelve  months  thereafter  to  the  heirs, 
executors  or  administrators  of  Benham.  Benham  assigned  the  mortgage, 
and  the  same  was  paid  and  by  the  assignee  satisfied  of  record.  The  wife 
survived  the  husband  and  elected  to  take  the  interest  of  $1,400,  instead  of 
her  dower.  After  her  death  the  administrator  of  Benham  brought  this  action, 
claiming  that  Benham  had  no  right  to  assign  the  mortgage;  that  the  $1,400 
therein  reserved  was  made  a  trust  fund  for  the  benefit  of  Denham's  heirs,  and 
that  the  pa3rment  to  the  assignee  did  not  satisfy  the  same. 

Beld,  that  the  assignment  by  Benham  was  valid,  and  that  the  payment  to  the 
assignee  satisfied  and  discharged  the  mortgage. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

On  March  23,  1863,  John  P.  Benham,  plaintiffs  intestate, 
conveyed  certain  real  estate  to  the  defendant  Pennock,  and  tool 
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back  a  purchase-money  mortgage  for  $2,800.  Ab  Benham's  wife 
did  not  join  in  the  conveyance,  the  bond  to  which  the  mortgage  was 
collatera},  provided  as  follows  : 

"  Whereas,  the  wife  of  said  Benham  has  not  and  will  not  join  in 
the  execution  of  said  conveyance,  and  a  certain  inchoate  claim  of 
her  right  of  dower  will  remain  as  a  cloud  upon  the  title  of  said 
farm  to  the  prejudice  of  said  Pennock  and  Oady,  against  which  it 
is  desired  by  the  parties  thereto  to  protect  and  indemnify  said 
Pennock  and  Oady,  as  far  as  may  be ;  "  Now,  therefore,  it  is  agreed 
that  said  $2,800  shall  be  paid  as  follows:  That  is,  $1,400  are 
hereby  set  apart,  and  is  to  be  considered  as  a  standing  indemnity  on 
interest  against  said  qlaim  of  dower,  and  in  the  hands  of  said  Pen- 
nock and  Cady,  the  interest  thereon  to  be  paid  to  the  said  Benham 
annually,  from  the  first  day  of  April  next,  for  and  during  the 
natural  life  of  said  Benham,  provided  he  shall  die  before  the  wife 
of  said  Benham ;  but  in  case  said  wife  shall  die  before  said  Ben- 
ham, the  said  $1,400  and  interest  shall  be  paid  to  said  John  P.,  or 
his  heirs,  executors  or  administrators,  within  twelve  months  after 
the  death  of  his  said  wife. 

"And  it  is  further  provided  that  if  said  John  P.  Benham  shall 
die,  leaving  his  said  wife  surviving,  and  his  said  wife  shall  elect  to 
take  the  use  of  the  one-third  part  of  said  farm,  to  be  set  apart  to 
her,  instead  of  the  use  of  the  interest  thereof,  then  no  interest  is  to 
be  had  upon  said  $1,400,  from  and  after  the  time  of  the  death  of 
said  John  P.,  during  the  lifetime  of  said  wife,  and  upon  the  death 
of  said  wife,  said  $1,400  shall  take  interest,  and  the  principal  itself 
to  be  payable  within  twelve  months  after  her  death,  to  the  heirs, 
executors  or  administrators  of  said  John  P.  Benham ;  and  in  case 
said  wife  shall,  on  the  death  of  said  John  P.,  so  elect  to  take  the 
interest  upon  the  said  $1,400,  as  and  for  her  dower  use,  then  the 
said  interest  which  shall  accrue  after  the  de^h  of  the  said  John  P., 
shall  be  paid  to  the  said  wife,  from  and  during  her  natural  life,  and 
upon  her  death,  the  unpaid  interest  and  the  said  $1,400,  shall  be  due 
and  payable  from  said  Pennock  and  Cady  to  said  heirs,  executors  and 
administrators  of  said  John  P.,  within  twelve  months  after  the  death 
of  the  said  wife ;  the  name  of  said  wife  being  Elizabeth  Benham." 

On  February  6,  1866,  Benham  assigned  the  mortgage  to  one 
Barlow,  who  thereafter,  and  on  the  14th  day  of  May,  1876,  assigned 
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the  same  to  one  Cornell,  to  whom  the  whole  amount  due  and 
secured  thereby  was,  on  December  17,  1875,  paid  and  the  same  was 
by  him  duly  satisfied  and  discharged  of  record. 

Benham  died  on  April  28,  1870,  leaving  him  surviving  his  wife, 
who  elected  to  receive  the  interest  on  the  $1,400,  instead  of  claiming 
her  dower  in  the  property,  and  did  accordingly  receive  it,  until  the 
time  of  her  death  on  or  about,  July  13,  1873.  The  plaintiff  is  the 
administrator  of  Benham,  and  brought  this  action  to  recover  the 
amount  claimed  to  be  due  thereon. 

Henry  A.  MerriMy  for  the  appellant.  The  $1,400  reserved  by 
the  bond  was  made  a  trust  fund  for  the  benefit  of  Benham's  heirs, 
and  the  addition  of  the  words  "executors  and  administrators" 
only  referred  to  a  dass  through  which  that  fund  must  necessarily 
pass  to  be  distributed.  {B%u)Jdvn  v.  BucJdmy  1  Keyes,  141 ;  1  R. 
S.,  part  2,  chap.  1,  art.  3,  §  108  [735],  685  [Edm.  ed.]  ;  FdUxvoB  v. 
Hemams^  4  Lans.,  230,  239  ;  Patterson  v.  Murphy^  17  Eng.  L.  and 
Eq.,  287.)  A  trust  can  be  created  in  favor  of  one's  heirs  as  a  class. 
{Ha/rdvng  v.  QVyn,  1  Atk.,  469 ;  5  Ves.,  Jr.,  501 ;  8  id.,  571 ;  2 
Sugden  on  Powers,  159,  §§  6,  7 ;  Brown  v.  Siggs^  4  Ves.,  Jr.,  708 ; 
In  re  Ann  Fero  et  aZ.,  9  How.  Pr.,  85  ;  2  Sugden  on  Powera,  160, 
§  9.)  No  form  of  words  is  necessary  to  create  a  trust.  Where  it 
appears  to  have  been  the  intention  of  the  parties  to  create  one  it  is 
the  duty  of  the  court  to  declare  and  enforce  it.  {Nomtam,  v.  Bur- 
nett^ 25  Miss.,  183  ;  PraU  v.  Ay&r^  3  Chand.  [Wis.],  265 ;  Sta/rr  v. 
Sta/rr,  1  Ohio,  321 ;  Bri/um  v.  Cimhe,  29  N.  J.  L.  [5  Dutch.],  36.) 

D.  JD.  Wid/ratJiy  for  the  respondent. 

OSBOBN,  J. : 

This  action  was  tried  at  the  Schoharie  Circuit  before  Mr.  Justice 
Inoalls,  without  a  jury,  in  January,  1877,  upon  an  admitted  state 
of  facts.  Upon  these  facts  the  learned  justice  ordered  judgment  for 
defendant,  with  costs,  and  from  the  judgment  entered  thereon  an 
appeal  was  taken  to  this  court. 

The  plaintiff's  claim,  is,  that  by  the  terras  of  the  bond  on  which 
the  action  is  brought,  the  sum  of  fourteen  hundred  ($1,400)  dollars 
reserved  therein,  was  made  a  trust-fund  by  plaintiff's  intestate  for 
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the  benefit  of  his  heirs,  and  that  notwithstanding  its  assignment 
by  the  intestate  in  his  lifetime,  for  a  full  and  valuable  consideration 
together  with  the  mortgage  accompanying  the  same,  and  by  the 
assignee  named  in  the  first  assignment,  afterward  reassigned ;  and 
notwithstanding  the  fact  that  the  full  amount  due  thereon  was 
paid  to  such  last-named  assignee  before  the  commencement  of  this 
action,  who  acknowledged  the  complete  satisfaction  of  such  bond 
and  mortgage,  this  action  can  be  maintained. 

This  position  of  the  plaintiflf  is  clearly  nntenable,  and  the  author- 
ities cited  by  the  counsel  have  no  application  to  the  facts  conceded 
in  this  case.  The  intenti6n  of  the  parties  to  the  bond  and  mort- 
gage is  obvious.  The  wife  of  the  plaintifE's  intestate  refused  to 
unite  with  him  in  a  deed  of  certain  premises  of  which  he  had  the 
fee.  To  protect  the  purchasers  against  any  loss  from  and  on 
account  of  the  inchoate  dower  right  of  his  wife,  a  certain  portion  of 
the  purchase-money  or  price  was  reserved  and  this  bond  and  mortgage 
given.  This  sum  so  kept  back  and  reserved  was  simply  to  protect 
and  secure  the  grantee  under  his  deed,  by  leaving  one-third  of  the 
purchase-price  unpaid  upon  the  mortgage  and  bond,  from  and 
against  any  interest  of  his  wife  in  said  premises,  in  the  event  that 
she  outlived  him.  The  language  of  the  bond,  so  far  as  it  aflEects 
this  action,  is  as  follows  :  ^^  The  sum  of  $1,400  is  set  apart  and  to 
be  considered  a  standing  indemnity,  on  interest,  against  said  claim 
of  dower,  the  interest  to  be  paid  to  the  said  Benham  (the  intestate) 
anually  during  his  life.  In  case  he  outlives  his  wife,  the  whole 
sum  to  to  be  paid  to  him  or  his  heirs,  executors  and  administrators 
twelve  months  after  her  decease."  In  the  event  that  the  wife  sur- 
vived her  husband  and  should  elect  to  have  one-third  of  the  premises 
set  apart  for  her  use,  instead  of  taking  the  interest  on  the  sum  so 
reserved,  then  no  interest  was  to  be  paid  on  the  sum  secured  by  the 
bond  and  mortgage  during  her  life,  but  the  principal  sum  and 
interest  from  her  death  to  be  due  and  payable  twelve  months  there- 
after, "  to  the  heirs,  executors  and  administrators  of  John  P.  Ben- 
ham,"  the  intestate.  But  in  the  event  that  she  should  take  the  inter- 
est on  the  $1,400  so  secured,  "  and  this  she  did,  having  outlived 
her  husband,"  then  in  that  event,  upon  her  death  the  unpaid  interest 
and  the  principal  sum  were,  by  the  terms  of  said  bond,  made  due 
and  payable,  "  to  the  heirs,  executors  and  administrators  of  the  said 
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intestate"  twelve  months  after  his  death.  The  intestate  assigned 
all  his  interest  in  the  bond  and  mortgage  in  his  lifetime,  as  he  had 
aright  to  do.  Its  conditions,  so  far  as  the  wife's  interest  was 
concerned,  had  been  complied  with,  and  before  this  action  was 
commenced  the  bond  and  mortgage  had  been  fully  paid  to  the 
owner  and  holder  thereof.  It  would  be  manifestly  unjust  to  the 
obligors  to  be  obliged  to  pay  twice,  unless  some  principle  of  law 
requires  it,  and  from  a  careful  examination  I  am  satisfied  such  is 
not  the  case. 

The  judge  at  the  Circuit  was  right  in  his  conclusions  of  law 
upon  the  undisputed  facts,  and  the  judgment  appealed  from  must 
be  affirmed,  with  costs. 

Lbabned,  p.  J.,  and  Bookes,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


ALMIRA  OUCK,  Appellant,  v.  MILTON  QUACKENBUSH, 
AS  Executor  of  DAVID  QUACKENBUSH,  Deceased, 
Respondent. 

Sertieei  rendered  by   married  woman  —  kiuband  must  mairUain  action  for  — 
MutuaH  account — proof  of  . 

This  action  was  brought  by  the  plaintiff,  a  daughter  of  David  Quackenbush, 
deceased,  against  his  executor,  to  recover  for  services  rendered  by  her  in 
attending  upon  her  father  during  his  last  illness,  she  being  then  married  and 
living  with  her  husband.  HM,  that  the  husband,  and  not  the  plaintiff,  was 
the  proper  person  to  bring  the  action. 

She  also  claimed  to  recover  for  services  rendered  before  her  marriage,  to  which 
the  statute  of  limitations  was  pleaded.  To  remove  the  bar  of  the  statute,  she 
proved  an  account  in  which  she  had  charged  her  father  with  the  services 
and  credited  him  with  various  amounts,  the  credits  being  for  such  articles 
as  fr  father  wotdd  naturaOy  give  to  a  daughter  living  with  him,  although  of 
age.  No  account  was  kept  by  her  father.  Heldt  that  the  simple  presentation 
of  an  account  containing  such  credits  to  the  executor  was  not  sufficient;  that 
an  account  of  her  father  against  her  should  be  regularly  proved,  in  order  to 
have  the  effect  of  taking  the  case  out  of  the  statute. 
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Appeal  from  a  judgment  in  favor  of  defendant,  entered  upon 
the  report  of  a  referee. 

Bvmdy  dk  Scra/mZingy  for  the  appellant. 

S.  S.  Bumside  and  J.  IT.  Keyes^  for  the  respondent. 

OSBOEN,  J. : 

The  plaintiff,  who  is  a  daughter  of  David  Quackenbush,  presented 
a  claim  against  his  estate,  to  the  defendant,  the  executor,  and  claimed 
there  was  due  to  her  thereon  for  principal  and  interest  nearly  the 
sum  of  $3,000 ;  with  the  exception  of  a  few  dollars,  this  amount 
was  made  up  as  follows :  For  her  services  in  working  for  her  father 
and  in  his  family  for  twelve  years,  from  1860  to  1862,  after  she 
attained  her  majority  and  before  her  marriage  ;  also  for  some  forty 
days'  service  after  her  marriage  in  attending  upon  her  father  in  his 
last  illness,  this  last  service  rendered  in  18Y3.  The  executor  rejected 
the  claim  and  it  was  by  consent  duly  referred  by  the  surrogate  of 
Otsego  county,  to  Hon.  Edwin  Countryman,  as  sole  referee  to  hear 
and  determine  the  same.  As  to  any  claim  for  services  rendered  by 
plaintiff  before  her  marriage,  the  learned  referee  held  that  the  same 
was  barred  by  the  statute  of  limitations,  while  as  to  the  claim  for 
services  rendered  after  her  marriage,  she  could  not  recover  for  the 
reason  that  such  claim  belongs  to  her  husband  and  that  he  only  could 
maintain  the  action  for  that,  and  as  a  concliision  of  law  that  defend- 
ant was  entitled  to  judgment.  Judgment  was  entered  and  plaintiff 
appealed  therefrom  to  this  court. 

The  plaintiff  insists  that  the  referee  erred  in  holding  that  the 
statute  of  limitations  attached  to  any  portion  of  the  demand  in 
question,  for  the  reason  that  there  was  an  open,  mutual  and  subsist- 
ing account  between  the  parties  through  all  these  years,  for  articles 
f m-nished  to  her  by  her  father,  and  also  for  $500  paid  by  him  to  her 
in  1870,  on  account  of  this  labor. 

As  to  the  money  paid,  it  would  seem  to  be  entirely  clear  that  the 
claim  that  it  was  paid  on  account  of  this  work,  or  that  it  can  be 
regarded  as  a  charge  tending  to  establish  an  open  account,  is  entirely 
unwarranted.  A  receipt  for  such  money  was  given  back,  signed  by 
the  plaintiff  and  her  husband,  and  speaks  of  it  as  money  advanced 
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by  him,  deceased,  to  apply  to  her  portion  of  his  estate,  as  an  heir 
at  law.  It  had  no  reference  to  any  account  or  demand  she  had.  It 
was  a  simple  advancement,  or  in  the  nature  of  an  advancement. 
After  the  plaintiff  attained  her  majority,  she  lived  with  her  father 
and  in  his  family  as  before,  and  was  treated  as  before ;  the  residue 
of  the  account  claimed  by  way  of  credits  seems  to  be  for  clothing 
and  so  forth,  just  such  articles  as  a  parent  would  naturally  furnish 
to  a  daughter  living  with  him,  although  over  age.  It  is  not  pre- 
tended that  the  deceased  ever  kept  any  account  against  his  daughter. 
It  is  one  presented  by  the  plaintiff,  with  the  evident  purpose  of 
avoiding  the  statute  of  limitations.  But  the  pretended  account  was 
not  proved.  The  account  as  presented  to  the  executor  contained 
these  credits.  This  was  offered  in  evidence  and  rejected.  If  plaintiff 
desired  to  prove  any  account  of  her  father  against  her,  so  as  to  show 
an  open,  mutual,,  subsisting  account,  she  was  certainly  obliged  to 
make  proof  of  it  in  the  ordinary  way  of  proving  an  account. 
Simply  crediting  him  on  her  account  with  articles  furnished  would 
not  answer,  when  she  was  the  one  trying  to  establish  the  credit. 
In  the  case  of  a  promissory  note,  outlawed  except  for  an  indorse- 
ment of  payment,  such  payment  must  be  proved.  Not  so  where 
it  is  not  necessary  to  rely  on  the  payment  to  keep  the  note  alive. 
So  in  this  case.  Her  claim  was  barred  unless  deceased  had  an  open 
account  against  her.  Can  she  prove  it  by  simply  offering  a  paper 
of  her  own  production  on  which  she  has  given  such  credits  ?  It 
seems  to  me  clearly  not.  There  was  then  no  proof  before  the 
referee,  of  any  account  on  behalf  of  the  father  against  the  plaintiff, 
and  the  proof  offered  was  clearly  incompetent  and  properly  rejected. 
This  being  so,  the  referee  committed  no  error  in  his  refusal  to  find 
as  requested. 

As  to  the  claim  for  services  rendered  after  her  marriage  I  see  no 
reason  for  not  following  the  decision  of  Beau  v.  Kiah  (4  Hun,  171), 
holding  that  for  such  services  the  husband  must  bring  the  actioD. 
(See  also  Birkbeck  v.  Ackrayd^  11  Hun,  365 ;  N.  Y.  Weekly  Digest, 
4th  vol.,  576.) 

The  fact  that  the  executor  was  willing  or  offered  to  pay  plaintiff 
thirty-five  dollars  on  her  claim  as  presented  for  services,  etc.,  and  in 
payment  thereof,  does  not  change  the  legal  rights  of  these  parties. 
She  did  not  accept  it.    He  may  have  thought  she  was  entitled  to 
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recover  for  her  services  rendered  after  her  marriage  and  in  her  own 
name.  But  this  does  not  make  it  so ;  or  he  may  have  thought  it 
advisable  to  pay  something,  rather  than  involve  his  estate  in  litigation. 
It  is  enough  to  say  that  plaintiff  refused  to  accept  this  sum,  and  the 
parties  now  stand  precisely  as  though  no  such  offer  had  been  made. 

I  have  looked  at  this  case  with  care — have  examined  the  evidence 
and  the  authorities  cited  —  and  am  unable  to  see  that  any  error  has 
been  committed  by  the  referee  in  his  conclusions  of  fact  or  law. 

The  judgment  appealed  from  must,  therefore,  be  aflSrmed,  with 
costs. 

Learned,  P.  J.,  and  Bockes,  J.,  concurred. 

Judgment  aflSrmed,  with  costs. 


DAVID   SHELP,   Appellant,  v.   HATTIE  R.   MORRISON, 

Respondent. 

Befusal,  of  party  to  action,  to  produce  paper  —  contempt —  atriking  out  eomplaini. 

Upon  the  trial  of  this  action,  brought  to  foreclose  a  bond  and  mortgage,  in  which 
the  defense  was  payment,  the  plaintiff  having  been  subpcanaed  to  produce  the 
bond  was  called  as  a  witness  and  asked  if  he  had  it,  to  which  he  said  he  did 
not  have  it;  that  he  did  not  have  it  in  his  possession  when  subpoenaed.  The 
court  then  stated  that  the  question  was,  whether  he  had  control  of  it.  After 
about  an  hour  had  been  occupied  by  counsel  in  his  efforts  to  find  out  where  the 
bond  was,  the  counsel  for  the  plaintiff  stated  that  he  had  it  in  his  pocket,  and 
being  asked  by  the  court  if  he  would  produce  it  said  that  he  declined  to  do  so 
at  present,  whereupon  the  justice  ordered  the  complaint  to  be  stricken  out. 
Held,  that  this  was  proper. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
an  order  made  at  the  Circuit  striking  out  the  plaintiffs  complaint 

J,  K  Dewei/j  for  the  appellant. 

M.  Z.  Stover  J  for  the  respondent. 
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OSBORN,  J. : 

This  appeal  is  from  a  judgment  entered  against  plaintifE  and  in 
favor  of  defendant  for  fifty-nine  dollars  and  fiftynseven  cents,  the 
complaint  having  been  stricken  ont  by  the  court.  The  action  was 
for  the  foreclosure  of  a  mortgage  executed  by  the  defendant  in 
1870,  to  one  Edwin  Groat,  for  the  sum  of  |585  and  interest,  upon 
certain  lands  and  premises  in  Montgomery  county.  Accompany- 
ing the  mortgage  is  a  bond  in  the  usual  form.  This  bond  and 
mortgage  was  duly  assigned  by  Groat  to  one  John  F.  Morris,  and 
afterwards  by  Morris  to  one  Myndert  Wemple,  and  by  Wemple,  in 
January,  1877,  to  plaintiff,  who,  in  about  a  week  thereafter,  com- 
menced this  action,  and  in  the  complaint  claims  that  there  is  due 
and  unpaid  thereon  fifty-eight  dollars  and  sixty-eight  cents,  with 
interest  from  June,  1876.  The  answer  simply  alleges  payment  in 
full,  and  upon  this  issue  the  cause  came  on  to  be  tried  in  October 
last  at  the  Montgomery  County  Circuit.  On  the  trial.  Justice 
PoTiEB  holding  such  Circuit  dismissed  the  complaint,  and  the 
only  question  presented  for  review  on  this  appeal  is,  wl^ther  he 
was  authorized  in  so  doing. 

The  defendant  had  subpoenaed  the  plaintiff  to  produce  the  bond 
in  suit,  and  after  the  plaintiff  had  rested,  and  the  defendant  was 
endeavoring  to  establish  the  defense  of  payment,  the  plaintiff  was 
called  as  a  witness  and  testified  that  he  had  been  subpoenaed  to 
produce  the  bond,  but  that  he  did  not  have  it ;  that  he  supposed 
he  was  the  owner  of  the  bond  and  mortgage ;  he  further  stated 
that  he  did  not  have  the  bond  in  his  possession  when  he  was 
subpoenaed,  and  did  not  know  as  he  had  ever  had  it  in  his  pos- 
session exactly.  At  this  point  the  court  stated  ^^  that  the  question 
was,  whether  witness  had  it  or  ought  to  have  it,  or  has  got  control 
of  it."  The  counsel  for  the  defendant  then  stated  to  the  court 
that  it  was  proved  that  the  witness  was  the  owner  of  the  bond 
and  mortgage,  and  asked  if  the  court  denied  a  motion  to  strike  out 
the  complaint,  and  the  reply  was  '*  yes,  on  the  present  state  of 
facts."  He  further  said  to  the  counsel,  "  find  out  where  the  bond 
is."  Just  at  this  point,  Mr.  Dewey,  counsel  for  the  plaintiff, 
remarked  that  he  had  the  bond  in  his  pocket,  and  upon  being 
asked  by  the  court  if  he  produced  it,  he  replied  that  he  declined 
to  do  so  at  present,  and  was  proceeding  to  make  some  further  state- 
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ment  when  the  learned  justice  ordered  the  complaint  stricken  ont, 
to  which  an  exception  was  taken.  The  question  now  is,  was  this 
court  legally  empowered  or  authorized  to  do  this  ? 

It  would  seem  from  the  record  as  though  this  whole  discussion 
in  reference  to  the  production  of  this  bond  occupied  but  a  moment, 
and  yet  it  is  apparent  from  a  remark  made  by  the  judge  that  an 
hour  or  thereabouts  was  consumed  in  the  effort  to  find  out  from 
the  plaintiff  where  the  bond  was,  and  if  possible  to  procure  its 
production.  All  this  time  it  was  in  the  custody  of  the  plaintiff's 
counsel,  there  in  court,  and  that  fact  was  undoubtedly  known  to 
the  plaintiff.  It  was  the  plaintiff's  instrument ;  he  owned  it ;  he 
had  been  subpoenaed  to  produce  it.  It  had,  without  question,  been 
the  subject  of  conversation  between  plaintiff  and  his  counseL  In 
one  sense  it  was  in  plaintiff's  possession  and  under  his  control, 
while  he  was  evasively  answering  the  questions  put  to  him  with  a 
view  to  its  discovery.  Such  conduct  is  clearly  contumacious,  and 
such  a  practice  is  not  t.o  be  tolerated.  It  was  an  unnecessary  waste 
of  time,  an  evident  trifling  with  the  court  and  not  at  all  in  keep- 
ing with  the  due  and  orderly  administration  of  justice. 

When  the  discovery  was  made,  I  think  the  counsel  should  at 
once,  upon  the  request  or  suggestion  of  the  court,  have  produced 
it.  This  he  declined  to  do  at  that  time,  and  for  this  refusal,  taken 
in  connection  with  all  that  had  transpired  previously,  I  think  the 
court  was  justified  in  striking  out  the  complaint.  (Code,  §  858 ; 
Brett  V.  Buchfumh^  32  Barb.,  655 ;  Boneated  v.  Lynde^  8  How., 
226 ;  Gaughe  v.  La/roche^  14  id.,  451 ;  Valiente  v.  Dychmcm^  24 
id.,  222 ;  BoynUm  v.  Baynton^  25  id.,  490.) 

It  can  easily  be  seen  how  this  paper  might  be  of  the  greatest 
importance  to  the  defendant;  non  constat^  its  production  would 
establish  the  alleged  payments  by  the  indorsements  appearing 
thereon.  I  see  no  force  in  the  offer  which  was  made  to  show  that  the 
bond  and  mortgage  had  passed  into  the  hands  of  a  receiver.  The 
bond  was  in  court  and  this  proof,  if  made,  would  furnish  no  excuse 
for  its  non-production,  nor  is  there  any  force  in  the  point  raised 
by  the  appellant  that  the  contents  of  the  subpoena  do  not  appear, 
or  the  time  when  service  of  the  same  was  made.  No  such  objec- 
tion or  suggestion  was  made  at  the  trial,  and  it  cannot  now  be 
urged  here.    Indeed,  as  this  was  a  material  paper  and  in  the  poe- 
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seflfiion  of  the  plaintifi  or  his  counsel  on  the  trial,  the  court,  on  request 
of  the  defendant,  could  order  its  production,  and  if  refused  could 
properly  strike  out  the  complaint  as  was  done  in  this  case,  although 
no  subpcena  or  notice  had  been  served.     (See  cases  above  cited.) 

It  was  quite  evident  that  for  some  reason  or  other  the  plaintiff  and 
his  counsel  did  not  propose  to  present  this  bond,  for,  after  the  court 
had  ordered  the  complaint  stricken  out,  no  offer  was  made  to  produce 
the  same.  If  this  had  been  done  the  court  might  have,  and  quite 
likely  would  have,  reconsidered  its  action.  The  offer  was  to  prove 
something  by  way  of  excuse  for  not  producing  it,  and  which,  if  proved, 
as  we  have  seen,  would  not  have  amounted  to  any  legal  excuse. 

For  the  reasons  stated,  the  judgment  appealed  from  must  be 
afSrmed,  with  costs. 

Lea&ned,  p.  J.,  and  Bockes,  J.,  concurred. 

Judgment  affirmed,  with  costs.  t  is  113 
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EUSHA  COMSTOCK,  Appellant,  v.  ELECTUS  DYE  and 
FRAlfKLIN'  CARPENTER,  Sheriff  of  Sara-toga  County, 
Respondents. 

Ifmi  trial  on  ground  of  nmeiy-di9cotered  evidence —  eoiU  of  former  trial  —  must  be 

paid  by  appUeani  for, 

A  new  trial,  on  the  ground  of  newly-discovered  evidence,  should  only  be  granted 
upon  condition  that  the  party  applying  therefor  shall  pay  the  costs  of  the 
former  trial. 

Appeal  from  aa  order  made  at  the  Special  Term,  setting  aside  a 
judgment  in  favor  of  the  plamtiff  entered  upon  the  report  of  a 
referee,  and  a  levy  made  under  an  execution  issued  thereon,  and 
directing  a  new  trial,  costs  to  abide  the  event. 

P.  H.  Coweriy  for  the  appellant. 

JOAmoreavay  Dake  cfe  Whalen^  for  the  respondents. 

Per  Owria^m: 

On  the  trial  of  this  action  one  Luther  was  called  as  a  witness  for 
the  plaintiff.  He  testified  that  he  was  not  the  owner  of  the  claim 
in  suit,  but  that  he  had  a  power  of  attorney  to  collect  it,  and  that 
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the  power  of  attorney  could  not  be  found.  Other  evidence  was 
given  tending  to  show  that  the  instrument,  executed  by  the  plaintiff 
to  Luther,  was  not  an  assignment  of  the  claim,  but  only  a  power  of 
attorney.  The  defendants  were,  therefore,  unable  to  give  any  evi- 
dence of  statements  made  by  Luther,  tending  to  invalidate  the 
claim.  Since  the  trial  it  has  been  discovered  by  the  defendants 
that  the  instrument  mentioned  was  an  assignment  of  the  claim. 
They  moved,  therefore,  to  set  aside  the  judgment  and  report  of  the 
referee,  and  the  motion  was  granted,  the  costs  to  abide  the  event. 

This  was  substantially  a  motion  for  a  new  trial  upon  newly^is- 
covered  evidence.  The  rule  in  such  cases  is  that  the  motion,  when 
granted,  is  on  the  terms  that  the  moving  party  pay  the  costs  of  the 
former  trial.  In  this  present  case  the  learned  justice,  who  granted 
the  motion,  probably  thought  that  a  fraud  had  been  practiced  by 
the  plaintiflE,  and  that  for  this  reason  the  defendants  should  not  pay 
the  costs.  It  may  be  that,  so  far  as  Luther  is  concerned,  this  view 
is  correct.  But  the  plaintifP  is  not  distinctly  connected  with  any 
supposed  fraud  on  the  trial.  And  although,  on  the  affidavits,  it 
appears  now  that  Luther  is  at  least  the  principal  owner  of  the  claim, 
still  the  plaintiff  may,  on  another  trial,  be  able  to  contradict  Luther's 
ownership.  We  cannot  therefore  assume,  beyond  doubt,  that 
Luther  is  the  only  person  affected  by  this  question  of  costs. 

And  there  are  general  reasons  why  the  right  to  a  new  trial  on 
newly-discovered  evidence  should  be  granted  with  caution  and  upon 
terms.  Parties  should  make  every  preparation  for  the  trial  as  if  it 
were  to  be  final.  It  is  -only  as  a  favor  that  they  can  have  a  new 
trial  on  the  ground  that  they  have  better  evidence  to  produce. 
Under  all  the  circumstances  we  think  that  this  case  should  follow 
the  ordinary  rule.  And  the  order  must  be  modified  so  that  the 
relief  granted  shall  be  on  payment  by  the  defendants,  within  twenty 
days  of  notice  of  this  order,  of  the  costs  and  disbursements  of  the 
former  trial  and  of  entering  judgment,  as  already  taxed. 

No  costs  on  this  appeal  to  either  party. 

Present  —  Learned,  P.  J.,  Bockes  and  Osbobn,  J  J. 

Order  modified  so  as  to  set  aside  judgment  and  grant  new  trial 
on  payment  of  costs  of  former  trial  and  of  entering  judgment. 
No  costs  of  this  appeal. 
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Lf  THE  Mattkb  of  thb  WIDOWS  AND  ORPHANS'  BENEFIT 
LIFE  LNSURANCE  COMPANY. 

In  the  Mattkb  of  the  NEW  YORK  STATE  LIFE  INSUR- 
ANCE COMPANY. 

Ih  the  Matteb  of  the  RESERVE  MUTUAL  LIFE  INSUR- 
ANCE COMPANY. 

Becdter  of  inMUnent  im/wranee  company — not  entUled  to  security  deposited  with 
euperintendent  of  insurance  department — chap.  468  of  1868. 

A  receiver  of  an  insolvent  insurance  company,  appointed  under  chap.  468  of  the 
Laws  of  1863,  is  not  entitled  to  have  transferred  to  him  the  securities  deposited 
by  the  company  with  the  superintendent  of  the  insurance  department. 

Chapman  ▼.  Buggies  (69  N.  Y.,  168)  and  People  ex  ret.  Buggies  v.  Chapman  (64 
N.  Y.,  667)  foUowed. 

Appeal  from  an  order  of  the  Special  Term  directing  the  super- 
intendent of  the  insurance  department  to  transfer  to  the  receiver  of 
the  above  companies  securities  to  the  amount  of  $400,000,  which 
had  been  deposited  with  him  by  those  companies,  under  chapter 
463,  Laws  of  1853. 

A.  H.  Schaonmakerj  Jr.^  attorney-general,  and  E,  W,  Paige^  for 
the  appellant,  the  superintendent  of  the  insurance  department. 

Peckhcmy  <fe  Tremcmi^  for  the  respondent,  H.  R.  Pierson,  receiver, 
etc. 

Leabned,  p.  J. : 

In  the  cajse  of  Ruggle%  v.  Chapman  (59  N.  T.,  163)  the  Court  of 
Appeals  decided  that  the  receiver  of  the  Eclectic  Life  Insurance 
Company  was  not  entitled  to  have  a  transfer  to  him  of  the  securi- 
tiee  deposit^  with  the  superintendent  of   the  insurance  depart- 
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ment.  The  receiver  in  that  case  was  appointed  under  the  pro- 
visions of  the  Revised  Statutes,  in  a  suit  brought  by  a  creditor  and 
a  stockholder. 

In  the  present  cases  the  application  for  a  similar  transfer  is  made 
by  a  receiver  appointed  under  chapter  463,  Laws  of  1853.  And  it 
is  urged,  on  his  behalf,  that  the  foregoing  decision  is  not  applicable ; 
because  in  the  seventeenth  section  of  that  act  it  is  declared  that  the 
court  shall  decree  a  dissolution  of  the  company  and  a  distribution  of 
its  effects,  indvding  the  securities  m  the  hands  of  the  superintendent. 

But  a  statute  was  passed  in  1875  in  regard  to  that  Eclectic  Life 
Insurance  Company  to  facilitate  the  distribution  of  its  effects. 
(Laws  of  1875,  chap.  337.)  That  act  recited  the  appointment  of 
a  receiver  of  the  company,  and  provided  that  the  attorney-general 
might  apply  to  the  Court  of  Common  Pleas  for  an  order  directing 
the  distribution  of  the  securities "  deposited  with  the  insurance 
department ;  and  that  upon  the  granting  of  such  order  the  supei^ 
intendent  of  that  department  should  transfer  such  securities  as 
might  thereby  be  directed.  That  act  therefore  gave  substantially 
as  much  power  to  the  Court  of  Common  Pleas  in  the  action  which 
had  been  commenced  by  a  creditor,  and  as  to  the  Eclectic  Insurance 
Company,  as  is  given  by  chapter  463  of  the  Laws  of  1853  to  the 
Supreme  Court  in  proceedings  taken  by  the  attorney-general,  as  to 
life  insurance  companies  generally.  After  the  passage  of  that 
act  the  receiver  of  that  company  obtained  an  order  from  the 
Court  of  Common  Pleas,  directing  the  transfer  of  those  securities 
to  the  receiver.  And  thereupon  a  matidamus  was  granted  in  the 
Supreme  Court  to  compel  the  superintendent  to  make  such  transfer. 
On  appeal  to  the  Court  of  Appeals,  the  order  for  a  mandamvs^dA 
reversed.  The  court  held  that  the  transfer  of  the  securities  from 
the  superintendent  to  the  receiver  was  not  contemplated  by  the 
act,  nor  authorized  by  its  requirements.  They  held  that  the  transfer 
was  a  needless  proceeding,  which  might  increase  expense  and  be 
detrimental  to  those  who  were  interested  in  the  fund.  {People  ex 
rd.  Buggies  v.  Chapman^  64  N.  T.,  557.) 

That  decision  seems  to  be  conclusive  on  the  matter  before  us. 
The  power  given  by  the  act  of  1875  to  the  Court  of  Common  Pleas 
to  distribute  these  securities  is  as  full  in  its  language,  and  appears  to 
be  as  great  in  its  extent,  as  the  power  given  to  the  Supreme  Court 
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by  the  act  of  1853.  As  it  was  held  that  the  act  of  1875  did  not 
contemplate  or  authorize  a  transfer  to  a  receiver  who  is  even  men- 
tioned in  the  act,  certainly  the  act  of  1853  does  not  require  any 
transfer,  in  its  general  application  to  the  subject. 

It  is  true  that  the  act  of  1853  gives  the  Supreme  Court  power 
to  decree  a  distribution  of  these  securities.  That  provision  means 
a  distribution  to  those  who  are  entitled  as  policyholders  or  other- 
wise. There  is  no  necessity  whatever,  in  order  to  carry  out  such 
distribution,  that  the  securities  should  be  removed  from  the  present 
lawful  custodian.  If  the  court  could  decree  a  distribution,  in  case 
the  securities  were  in  the  hands  of  a  receiver,  they  can  decree  the 
same  distribution  by  the  superintendent.  All  of  the  ijuestions 
which  are  said  to  be  intricate  can  be  determined  on  the  application 
of  the  superintendent,  or  of  the  parties  interested,  or  in  some  proper 
form,  as  well  if  the  securities  remain  where  they  are,  as  if  they 
should  be  put  in  a  receiver's  hands. 

We  see  no  authority  in  the  court  to  take  the  property  out  of  the 
hands  of  the  superintendent,  who  is  the  official  trustee,  except  by 
decreeing  a  distribution.  (See  Rugglea  v.  Chapinany  ut  mpra.) 
And  it  is  evident  that  such  a  transfer  as  is  asked  for  would  be  unde- 
sirable. It  would  burden  those  securities  with  the  taxable  fees 
and  expenses  of  a  receivership  instead  of  leaving  them  in  the 
management  of  a  salaried  officer  of  the  State. 

The  orders  granted  should  be  reversed,  with  teu  dollars  costs  and 
printing. 

BOGKES,  J. : 

The  decision  by  the  Court  of  Appeals  in  the  cases  cited  seems 
conclusive  of  the  question  here  presented.  I  confess  I  should  have 
readily,  as  it  seems  too  readily,  reached  a  different  conclusion  in  the 
absence  of  the  binding  authority  of  those  cases.  It  strikes  me 
that  the  correct  mode  of  working  out  an  application  of  the  funds 
to  be  obtained  from  the  securities  held  by  the  superintendent  to 
the  use  and  benefit  of  those  entitled  to  share  them,  would  be 
through  the  receiver ;  and  that  to  this  end  the  latter,  under  proper 
safeguards,  should  have  the  custody  of  such  securities  with  a  view 
to  their  collection  and  the  proper  distribution  of  the  avails.  This 
mode  of  administering  the  assets  for  the  benefit  of  those  entitled  to 
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them,  appears  to  me  the  most  fiimple,  expeditious,  and  least  expens- 
ive ;  and,  for  anght  I  can  see,  it  would  be,  or  could  be  made  to  be, 
entirely  safe.  But,  under  the  binding  authority  of  the  decisions 
cited,  the  question  is  not  open  to  discussion.  The  orders  appealed 
from  must  be  reversed. 

Present  —  Leasned,  P.  J.,  Bookes  and  Osborn,  JJ. 

Orders  reversed,  with  ten  dollars  costs  and  printing  disbursements. 


1¥  118      JAMES  H.  VAN  GELDER,  Appellant,  v.  DANIEL  H.  VAN 

88      fiS 
"^J^IS  GELDER  AND  OTHERS,  RESPONDENTS. 


Demurrer  —  costs  out  Speetdl  Term  — costs  upon  appeal  to  General  Term  —  Code  of 
CM  Procedure,  %%  1847,  1849. 

Upon  ftn  appeal  to  the  General  Term  from  an  order  of  the  Special  Term  over- 
ruling or  sustaining  a  demurrer  to  the  whole  or  a  portion  of  the  pleading, 
the  successful  party  is  entitled  to  tax,  as  costs,  twenty  dollars  before,  and 
forty  dollars  for  argument. 

Where  an  order  is  made  at  the  Special  Term  sustaining  or  overruling  a  demurrer 
to  the  whole  or  a  portion  of  the  pleading,  the  successful  party  is  entitled  to 
the  full  costs  of  the  trial  of  an  issue  of  law;  and  where  relief  is  granted  to  the 
unsuccessful  party,  it  should  be  only  upon  the  payment  of  those  costs;  and 
to  grant  it  upon  payment  of  ten  dollars  costs  only  is  improper. 

Hcffman  v.  Barry  (4  N.  Y.  S.  C.  [T.  «fe  C],  258)  limited. 

MonoN  to  amend  an  order  of  the  General  Term. 

At  a  General  Term  held  at  the  city  of  Albany  on  the  23d  of 
November,  187Y,  an  order  was  made  in  this  action  affirming  an 
order  of  the  Special  Term,  "  with  ten  dollars  costs  and  disbnrse- 
ments."  The  order  of  the  Special  Term  overruled  a  demurrer 
interposed  by  the  plaintiff  to  the  fourth  defense  set  up  in  the  answer. 

This  motion  wsfi  made  by  the  defendant  to  have  the  order  of  the 
General  Term  corrected  by  striking  out  the  words  "  with  ten  dollars 
costs  and  disbursements,"  so  as  to  allow  full  costs  of  the  appeal. 

J.  N,  Fiero^  for  the  appellant. 

James  B,  OVney^  for  the  respondent  D.  H.  Van  Gelder. 
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Leasned,  p.  J. : 

Section  307,  subdivision  5,  of  the  Code  of  Procedure  fixes  costs 
on  appeals  at  twenty  dolkrs  before  argument  and  forty  dollars 
for  argument.  From  this  rate  it  excepts  appeals  to  the  Court  of 
Appeals  and  appeals  in  cases  mentioned  in  subdivisions  1,  3,  4  and 
5  of  section  349  and  in  the  second  paragraph  of  section  344.  The 
present  appeal  was  from  an  order  overruling  a  demurrer.  It  waa 
therefore  brought  under  subdivision  2  of  section  349,  and  is  not 
excepted  from  the  prescribed  rate. 

In  reply  it  is  urged  that  the  repealing  act  (chapter  417,  Laws  of 
1877,  subdivision  4,  section  1)  has  repealed  section  349  of  the  Code, 
and  that  sections  1347  and  1349  of  the  Code  of  Civil  Procedure 
have  substantially  taken  its  place ;  that  subdivision  2  of  section  1347 
does  not  mention  an  order  overruling  or  sustaining  a  demurrer. 
The  commissioners  say  that  an  appeal  from  such  an  order  is 
provided  for  in  section  1349,  as  an  interlocutory  judgment.  How- 
ever that  may  be,  we  cannot  apply  the  language  and  the  excep- 
tions of  the  section  307,  subdivision  5,  above  referred  to,  to  the 
sections  of  the  Code  of  Civil  Procedure  above  cited.  If  we  can- 
not, since  the  repeal,  refer  at  all  to  the  old  sections  349  and  344 
for  the  meaning  of  section  307,  then  every  appeal  (except  to  the 
CJourt  of  Appeals)  would  carry  the  costs  of  section  307,  subdivision 
5.  We  think  it  more  fair  and  simple  to  construe  section  307,  sub- 
division 5,  as  if  it  incorporated  the  description  of  appeals  instead  of 
designating  them  by  reference  to  other  sections ;  and  we  think 
therefore  that  the  rule  of  costs  in  this  respect  is  not  altered  by  the 
changes  of  the  last  year.  In  this  view  it  seems  to  us  that  on  an 
appeal  from  an  order  overruling  or  sustaining  a  demurrer  the  suc- 
cessful party  is  entitled  to  tax  twenty  dollars  before  argument  and 
forty  dollars  for  argument.  This  is  contrary  to  previous  practice. 
But  the  matter  has  not  before  been  called  to  our  notice  ;  and  the 
change  in  the  language  of  the  Code  has  not  been  observed.  The 
order  of  the  last  term  must  therefore  be  modified,  as  asked  by  the 
defendant. 

The  plaintiff  asks  a  modification  also  that  he  may  be  allowed  to 
withdraw  his  demurrer  and  to  reply.  He  should  be  allowed  to  do 
so,  on  payment  of  the  costs  on  overruling  the  demurrer  at  the  Spe- 
cial Term,  the  costs  of  the  appeal,  including  taxable  disbursements 
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and  ten  dollars  costs  of  motion,  to  be  paid  in  ten  days  after  service 
of  a  copy  of  the  order. 

BocKEs,  J. : 

I  concur  in  the  views  expressed  in  the  above  opinion  of  my 
brother  Leabned,  but  it  may  be  well  to  add  an  observation  as  to 
what  the  practice  should  now  be  at  Special  Term  when  relief  is  asked 
for  and  given  to  the  unsuccessful  party  on  demurrer.  A  remark  on 
this  subject  is  deemed  necessary  to  avoid  a  miBunderstanding  of  the 
decision  (or  a  misapplication  of  it)  in  Hoffmcm  v.  Ba/rry  (4  N.  Y. 
S.  0.  [T.  &  0.],  263).  The  'overruling  of  a  demurrer  is,  in 
legal  effect,  the  ordering  of  judgment  on  the  demurrer  against  the 
party  demurring,  and  so  an  order  sustaining  a  demurrer  is  a  direction 
for  judgment  in  favor  of  the  party  demurring.  It  is  the  better  prac- 
tice —  indeed  it  is  the  true  practice  —  to  enter  the  order  in  form  for 
judgment  in  favor  of  the  prevailing  party  on  the  issue  of  law.  The 
form  of  the  order  will,  too,  be  the  same  whether  the  demurrer  be 
interposed  to  an  entire  pleading  or  to  one  or  more  of  several  causes 
of  action  or  defenses.  The  direction  so  given  in  form  is  now  prob- 
ably, under  section  1349  of  the  Code,  an  interlocutory  judgment 
Such  was  the  understanding  of  the  codifiers.  (See  note  to  section 
1349.)  The  successful  party  on  a  demurrer  is  then,  in  an  action  in 
which  costs  are  given  him  by  law,  entitled  to  full  costs,  as  given  on 
the  trial  of  an  issue  of  law ;  and,  inasmuch  as  costs  are  not  in  the  dis- 
cretion of  the  court,  the  right  to  those  costs  is  absolute.  And  if 
relief  be  granted  to  the  party  against  whom  the  interlocutory  judg- 
ment is  directed,  it  must  be  on  payment  of  those  costs.  It  follows, 
that  to  grant  relief  to  such  party  on  payment  of  ten  dollars  costs 
only,  a£i  upon  a  motion,  is  improper.  My  remarks  in  Hoffmcm  v. 
Ba/rry  must  stand  explained  or  perhaps  modified  and  corrected  to 
meet  the  views  here  expressed.  As  regards  the  costs  on  an  appeal 
from  an  order  for  judgment  on  demurrer,  1  agree  with  the  conclu- 
sion of  brother  Leabned,  above  given,  in  view  of  the  present  provi- 
sions of  the  Code. 

In  this  case  both  parties  have  moved  for  an  amendment  of  the 
order  of  the  General  Term,  the  defendant  by  striking  out  the  lim- 
itation of  costs  on  the  appeal,  and  the  plaintiff  by  adding  a  pro- 
vision for  relief  against  the  decision  of  the  court  on  the  demurrer. 
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Both  motions  should  be  granted,  as  directed  in  the  conclusion  of  the 
forgoing  opinion. 

Present  —  LEABNsa),  P.  J.,  Bookes  and  Osbosn,  J  J. 

Motion  to  correct  order  granted.  Motion  of  plaintiff  granted 
allowing  him  to  reply  on  payment  of  the  costs  of  the  demurrer  and 
costs  of  the  appeal,  and  ten  dollars  costs  of  the  motion,  within  ten 
days  after  service  of  a  copy  of  this  order. 

Hun— Vol.  XIII.        16 


Digitized  by  VjOOQlC 


MEMORANDA 

OF 

CASES    NOT    REPORTED    IN    FULL. 


EDGAK  DAKIN,  Plaintiff,  v.  THE  LIYERPOOL  AND 
LONDON  AND  GLOBE  INSURANCE  COMPANY, 
Defendant. 

Proof  of  has — on  one  of  aeceral  policiea  in  the  same  eompcmy  on  the  same  property, 
payabU  to  the  same  person — wlien  sufficient  for  aU  —  Insurance  of  party  **as 
interest  may  appear" — effect  of — Loss  payable  to  A  B — entities  A  B  to  recover 
the  entire  amouTit,  though  in  excess  of  his  inditidual  loss. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  in  favor  of  the 
plaintiff.  This  action  was  brought  upon  four  policies  of  insurance 
issued  by  the  defendant  upon  a  tannery  in  Alpine,  Schuyler  county. 
The  policies  were  all  similar  except  as  to  dates,  amounts  and  number 
of  policy,  and  amounted  in  the  aggregate  to  $8,000.  The  insur- 
ance was  to  "  S.  D.  Wood  &  T.  W,  Moore  &  Co.,  as  interest  may 
appear.  *  *  *  Loss,  if  any,  payable  to  Lyon  &  Dakin." 
At  the  time  of  the  issuing  of  the  policies  Lyon  &  Dakin  held  a 
mortgage  for  $5,000  on  the  property,  the  whole  of  which  subse- 
quently passed  to  Dakin,  who  thereafter  conveyed  an  interest  therein 
to  Wood,  who  already  held  a  second  mortgage  for  $3,000  upon 
the  property.  T.  W.  Moore  &  Co.  owned  the  tannery.  After  a 
loss  had  occurred  proofs  thereof  were  furnished  under  one  policy, 
for  $2,500,  it  being  stated  therein  "  that  in  addition  to  the  amount 
covered  by  said  policy  of  said  company,  there  was  by  the  same  com- 
pany other  insurance  made  thereon  to  the  amount  of  $5,500,  as 
particularly  specified  in  the  accompanying  schedule,  marked  'A,' 
besides  which  there  was  no  insurance  thereon." 

The  plaintiff  in  his  complaint  set  out  the  issuing  of  all  the  poli- 
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cies  but  demanded  judgment  for  $3,134.40  the  amount  due  to  him 
on  his  mortgage.  Upon  the  trial  the  court  allowed  the  complaint 
to  be  amended  so  as  to  demand  judgment  for  the  full  amount  due 
on  all  the  policies.  The  defendant  urged,  among  others,  the  follow- 
ing exceptions : 

First.  That  proofs  of  loss  were  furnished  on  but  one  of  four 
policies,  while  the  recovery  was  had  on  all. 

Second.  That  the  interest  of  the  assured  was  that  of  a  mortgagee 
only,  and  that  it  was  not  so  expressed  in  the  deed. 

Third.  That  the  court  erred  in  allowing  the  plaintiff  to  amend  his 
complaint  so  afi  to  recover  the  whole  amount  of  the  insurance. 

With  reference  to  these  points  the  court  at  General  Term  said  : 

"  The  proofs  of  loss  were  suflScient  in  law  as  to  all  four  policies. 
They  were  identical,  except  as  to  dates  and  amounts.  The  four 
policies  constitute  essentially  a  single  policy  and  were  so  treated  by 
the  proofs  of  loss.  The  defendant  must  be  presimied  to  have  knowl- 
edge of  its  own  contracts.  The  proofs  of  loss  were  the  same  for 
each  policy.  If,  therefore,  the  description  of  each  policy  had  pre- 
ceded the  proofs  of  loss,  it  certainly  would  have  been  suflScient. 
How  is  it  different  when  such  description  of  the  other  three  policies 
follows  the  proof  of  loss  under  the  first  policy,  and  gives  notice  that 
such  proofs  of  loss  apply  equally  to  the  other  three.  In  any  event 
the  reception  and  retention  of  these  proofs  for  nearly  thirty  days 
without  objection  on  this  point,  the  offer  to  pay  a  sum  largely  in 
excess  of  the  amount  insured  by  any  one  policy,  and  the  other  facts 
and  circumstances  leave  no  room  to  doubt  that  defendant  waived 
and  intended  to  waive  any  such  objection,  and  that  it  was  finally 
interposed  as  a  technical,  rather  than  a  real,  obstacle  to  this  recovery. 

The  interest  of  the  owners  of  the  property  and  the  interest  of  S. 
D.  Wood,  who  was  a  mortgagee,  were  insured  with  the  addition 
"  as  interest  may  appear."  The  defendant  thereby  undertook  and 
agreed  to  insure  any  insurable  interest  those  parties  had.  That 
was  the  language  of  the  policies.  The  defendant  took  the  premium 
knowing  or  having  reason  to  know  that  these  parties  had  some 
insurable  interest  in  the  property  covered  by  the  policy,  and  it  would 
now  be  dishonest  to  allow  the  defendant  to  object  that  it  did  not 
know  the  nature  and  character  of  such  interest,  in  order  to  avoid 
liability.     {BidweU  v.  No.  West  Ins,  Co.,  24  N".  T,,  302.) 
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The  plaintiff  was  allowed  to  amend  his  complaint  so  as  to  recover 
the  whole  amount  insured  by  the  four  policies.  In  fact  all  of  those 
policies  were  by  their  terms  payable  to  plaintiff  in  case  of  loss.  The 
plaintiff  was,  therefore,  the  proper  person  to  collect  the  same.  He 
may  not  be  entitled  to  retain  all  that  he  collects,  but  that  is  of  no 
importance  to  the  defendant.  Its  duty  is  discharged  when  it  has 
paid  up  according  to  its  contract.  The  plaintiff  will  hold  the  funds 
collected  in  trust  for  those  who  may  be  entitled  thereto,  besides 
himself.  The  allowance  of  the  amendment  was  in  the  discretion 
of  the  Court,  and  we  do  not  think  it  erred  in  its  exercise  in  this 
instance.  It  was  an  amendment  in  furtherance  of  justice  and  did 
not  change  the  cause  of  action." 

M.  M.  Mead,  for  the  plaintiff.  Erastnis  P,  Harty  for  the 
defendant. 

Opinion  by  Boabdman,  J. 

Present  —  Learned,  P.  J.,  Boaedman  and  Sawyer,  J  J. 

Motion  for  new  trial  denied,  and  judgment  ordered  for  plaintiff 
on  verdict,  with  costs. 


MAKY  B.  WILKINS,  Appellant,  v.  HELEN  BUCK  and  others, 

Eespondents. 

BefereTice -^  prdmma/ry  decuiion  of  referee,  as  to  point  submitted  by  consent — regu^ 

la/rityof. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  to  set  aside  the  judgment  entered  upon  the  report  of  a 
referee  dismissing  the  complaint  herein.  Several  irregularities  were 
specified  in  the  moving  papers. 

After  considering  several  of  these  and  holding  that  they  were 
devoid  of  merit,  the  General  Term  said : 

"  The  plaintiff  insists  that  the  report  should  be  set  aside  because 
the  referee  dismissed  the  complaint  on  the  merits. 

This  is  perhaps  rather  a  question  of  alleged  error  to  be  reviewed 
on  appeal  from  the  judgment.     We  have  not  before  us  the  evi- 
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dence  upon  which  the  report  was  made.  So  far  as  appears  by  the 
affidavitfi,  the  referee's  action  in  this  respect  was  quite  regular. 
The  parties  had  mutually  agreed  that  instead  of  the  usual  order 
of  proof,  the  question  as  to  the  genuineness  or  forgery  of  two 
papers  should  be  disposed  of  first.  That  is,  the  plaintiff  having 
giyeii  prima faeie  evidence  of  the  genuineness  of  the  papers,  both 
parties  were  to  go  on  with  their  evidence  on  this  point  before  they 
proceeded  with  the  rest  of  the  case.  It  would  seem  that  question 
of  the  genuineness  or  the  forgery  of  these  two  papers  was  import- 
ant in  the  controversy.  After  the  parties  had  gone  througli  with 
such  evidence  as  they  chose  to  introduce  on  the  question  it  was 
submitted  to  the  referee.  Subsequently  he  announced  his  conclu- 
sion on  that  question,  and  then  appointed  a  day  for  the  further 
hearing  of  the  case.  The  defendants  duly  notified  the  plaintiff 
that  the  trial  would  be  continued  on  that  day  and  that  they  should 
move  to  dismiss  the  complaint  on  the  merits.  On  that  day  the  plain- 
tiff failed  to  appear,  and  the  referee  dismissed  the  complaint  on  the 
merits.  The  case  then  was  on  trial.  The  referee  had  held  that  the 
two  papers  were  forgeries  on  the  evidence  produced.  The  merits 
of  the  case  had  been  partly  tried  and  the  plaintiff  was  at  liberty  to 
proceed  with  further  evidence.  It  was  not  a  mere  failure  of  proof 
on  the  part  of  the  plaintiff  because  the  defendants  had  themselves 
given  evidence.  The  papers  before  us  do  not  show  what  the  evi- 
dence was  on  either  side.  *  *  *  The  conclusion  to  which  he 
came  as  to  the  two  papers  was  substantially  an  exclusion  of  certain 
evidence  offered  by  the  plaintiff.  The  cause  was  still  open  for  the 
production  of  further  evidence  if  either  party  desired.  The  order 
should  be  aflBirmed,  with  costs." 

JET.  O.  SovihnjDortih^  for  the  appellant.     Richa/rd  L.  Hamd^  for 
the  respondents. 

Opinion  ^?^  Cv/ria/m. 

Present  —  Leabned,  P.  J.,  Bockes  and  Osboene,  J  J. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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PAMELIA  A.  MAESH,  Appellant,  v.  HAERY   S.  HOUSE 

AND   OTHERS,    RESPONDENTS. 

Usurp  —  aetum  by  devisee  of  mortgagor,  to  set  aside  a  mortgage  on  the  ground  of — 
plaintiff  must  first  offer  to  pay  the  amount  loaned  to  Ms  ancestor. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee 
dismissing  the  complaint. 

This  action  was  brought  to  set  aside  a  deed  of  certain  premises 
executed  by  one  Joseph  F.  Wiley  and  the  plaintiff,  his  wife,  to 
Benjamin  Raymond,  now  deceased,  on  the  ground  that  the  deed 
was  given  to  secure  the  payment  of  money  loaned  by  Raymond  to 
Wiley  at  a  usurious  rate  of  interest,  to  wit,  twelve  per  cent. 

The  plaintiff,  appellant,  claims  in  the  complaint  a  life  estate  in  the 
use,  rents  and  revenues  of  the  lands,  as  devisee  of  the  same  under 
Wiley's  will,  and  also  claims  to  be  the  executrix  named  in  his  will, 
and  alleges  that  the  remainder-men,  except  one,  conveyed  to  her, 
all  their  interest  in  the  real  and  personal  property  of  Joseph  F. 
Wiley,  in  his  lifetime.  The  complaint  does  not  allege  repayment  of 
the  amount  received  by  Wiley  of  Benjamin  Raymond,  or  contain  an 
offer  to  repay,  nor  was  any  such  repayment  or  offer  proved  upon  the 
trial.  The  defendants  moved  to  dismiss  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
and  the  motion  was  granted,  and  from  the  judgment  entered  thereon 
this  appeal  was  taken.     The  court  at  General  Term  said : 

"  The  other  action  is  brought  in  equity  to  set  aside  a  conveyance, 
absolute  on  its  face,  not  alleged  to  be  in  fact  a  mortgage,  on  the 
gi'ound  of  usury.  It  was  a  well-known  rule  that  when  a  party  came 
into  equity  to  set  aside  an  instrument  on  the  ground  of  usury,  he 
was  required  to  do  equity  by  offering  to  pay  what  he  had  borrowed, 
with  legal  interest.  This,  of  course,  did  not  prevent  a  party  from  mak- 
ing a  defense  at  law  without  any  such  terms.  The  rule  has  been  modi- 
fied by  statute  in  behalf  of  the  borrower  (Laws  1837,  chap.  430), 
and  the  borrower  is  not  now  required  to  pay,  or  to  offer  to  pay,  the 
money  borrowed.  But  this  statute  modification  extends  only  to  the 
borrower.  (  WheeLock  v.  Lee^  64  N.  Y.,  246.)  Other  persons  must 
still  do  equity  if  they  would  have  equity.    Mrs.  Marsh  was  not  a 
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borrower.  She  never  owed  the  money.  She  is  the  devisee  of 
Wiley,  who,  as  she  claims,  borrowed  the  money.  She  cannot,  there- 
fore, maintain  the  action  in  equity  without  offering  to  refund  what 
was  received." 

Ralph  6winbume^  for  the  appellant.     Taylor  <&  KUburn^  for 
the  respondents  House  and  King,  as  executors,  etc. 

Albert  Hdbhs^  for  the  respondents  Raymond  and  Flanders.     TF". 
P.  CantweU^  for  the  respondents  W.  W.  and  H.  E.  King. 

Opinion  j?^r  Curiatn. 

Present  —  Learned,  P.  J.,  Bookes  and  Osborn,  J  J. 

Judgment  affirmed,  with  costs. 


JAMES    H.    SMITH,   Respondent,   v.   DAVID    WALDORF, 

Appellant. 

Animals  trespasging  an  lands  of  person,  other  than  their  oioner  —  rigJUs  of  owner  of 
land  to  drive  them  off  with  dogs. 

Appeal  from  a  judgment  of  the  Otsego  County  Court,  affirming 
a  judgment  of  a  justice  of  the  peace  in  favor  of  plaintiff  for  fifty 
dollars  damages  and  costs. 

The  plaintiff  in  his  complaint  claimed  to  recover  the  value  of  a 
cow,  which  he  alleged  was  killed  by  the  wrongful  and  illegal  acts 
of  the  plaintiff. 

This  cow  had  been  trespassing  on  the  plaintiff's  lands.  The 
plaintiff  found  the  cow  lying  injured  a  few  feet  from  the  fence 
separating  the  lands  of  the  parties,  but  on  his,  plaintiff's,  side 
of  the  fence.  She  was  badly  injured,  and  in  a  few  days  thereafter 
died.  The  testimony  showed  that  this  injury  was  occasioned  in  the 
attempt  made  by  the  cow  to  jump  over  the  division  fence  in  a  bad 
place,  and  in  falling  in  the  place  where  she  was  found  by  the  plain- 
tiff. There  were  no  marks  upon  her  indicating  that  she  was  bitten 
or  injured  by  a  dog.  There  were  no  marks  to  indicate  any  bite  what- 
ever, and  the  only  evidence  there  was  to  warrant  a  recovery  was 
that  the  defendant,  finding  this  cow  with  two  or  three  other  animals 
belonging  to  plaintiff  trespassing  upon  his  lands,  set  his  dog  after 


Digitized  by 


Google 


128  SMITH  V.  WALDORF. 

Thibd  Dbpabtment,  January  Term,  1878. 

them.  There  was  no  pretense  that  the  dog  did  any  thing  more 
than  to  run  after  and  bark  at  them.  In  her  fright  this  cow  jumped 
over  the  fence  at  a  somewhat  dangerous  point,  and  received  in  con- 
sequence thereof  these  injuries.  The  other  animak  escaped  in 
another  direction  and  were  unharmed. 

The  court  at  General  Term  said :  "  It  seems  to  us  entirely  dear 
that  there  was  no  evidence  in  the  case  to  warrant  a  recovery  for  the 
value  of  the  cow ;  indeed,  no  evidence  to  warrant  its  submission  to 
the  jury  in  the  Justice's  Court,  The  justice  should  have  granted 
the  motion  to  strike  out  all  the  evidence  in  reference  to  this  cow, 
and  his  refusal  to  do  so  is  error.  There  was  no  evidence  that  the 
defendant  did  any  thing  which  he  could  not  legally  do  in  removing 
from  his  premises  a  trespassing  animal.  To  accomplish  this  object 
he  had  the  right  to  call  to  his  aid  a  dog,  aa  he  did  in  this  case.  If 
the  owner  of  the  land  should  urge  on  to  a  trespajssing  animal  an 
ugly  and  vicious  dog,  which  should  unreas<5nably  and  unnecessarily 
bite  and  lacerate  such  animal,  he  might  be  liable ;  but  that  is  not 
this  case.  There  is  no  evidence  that  the  dog  touched  the  cow  at  all. 
Indeed,  the  positive  evidence  is  that  the  dog  was,  at  all  times,  at  a 
considerable  distance  from  the  animal.  (Sherman  &  Redfield  on 
Negligence,  §  200 ;  1  Hilliard  on  Torts,  145 ;  1  Addison  on  Torts, 
480.) 

The  injury  to  this  cow  was  clearly  the  result  of  an  accident  and 
not  of  any  unlawful  or  negligent  act  of  the  defendant.  He  is  no 
more  liable  than  if  the  cow  had  fallen  into  a  pit  while  trespassing 
on  his  lands ;  or,  as  in  the  case  of  Buah  v.  Brama/rd^  had  drunk 
maple  syrup  and  died,  which  defendant  had  negligently  left  in  an 
open  place.    (1  Cow.,  78.)  " 

Countryma/n,  cfe  Bowen^  for  the  appellant.  I/ynea  <&  Van  Hom^ 
for  the  respondent. 

Opinion  by  Osborn,  J. ;  Leabned,  P.  J.,  and  Bogkes,  J.,  concurred. 

Judgment  reversed,  with  costs. 
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ELLEN  DE  GEAFF,  Appellant,  v.  JOHN  CARMICHAEL,  as 
ExEcuTOK,  ETC.,  OF  CALVIN  FORBES,  Deceased,  Respondent. 

The  right  to  dote  the  com. 

Appeal  from  a  judgment  in  favor  of  the  defendant  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried.  This  action  was  brought  upon  a  $3,000  note  made  to  plain- 
tifif  by  defendant's  testator.  The  answer  alleged  three  defenses :  First. 
A  want  of  consideration.  Second.  The  short  statute  of  limitations. 
Third.  Unsoundness  of  mind  of  the  testator  at  the  time  of  signing  the 
note.  At  the  Circuit  a  verdict  was  rendered  for  the  defendant.  The 
plaintiff  insisted  that  the  court  erred  in  refusing  to  allow  plaintiffs 
counsel  to  make  the  closing  address  to  the  jury.. 

The  court  at  General  Term  said :  "  As  to  the  third  point  raised 
by  the  appellant  it  is  only  necessary  to  inspect  the  pleadings  to 
determine  this  question,  and  it  can  only  be  determined  by  so  doing. 
The  action  was  upon  a  note.  Its  execution  was  not  denied.  There 
was  nothing  in  the  first  instance  for  the  plaintiff  to  prove.  When 
the  trial  was  ready  to  proceed  it  seems  no  suggestion  was  made  as 
to  which  party  had  the  aflSi'mative.  The  plaintiffs  counsel  stated 
his  case  and  presented  the  note,  and  upon  its  appearing  to  be  muti- 
lated called  the  witness  to  identify  it  and  to  explain  how  it  came  in 
that  condition.  But  this  was  in  reference  to  no  issue  raised  by  the 
pleadings.  When  the  evidence  was  closed  the  question  arose  for  the 
first  as  to  who  had  the  right  to  make  the  closing  address  to  the  jury,  and 
the  learned  justice  very  properly  held  that  the  defendant's  counsel 
had  that  right.  Certainly  this  was  so  according  to  the  pleadings,  noi 
do  I  see  that  any  thing  had  taken  place  upon  the  trial  by  which  the 
defendant  had  waived  such  right.  A  different  ruling  would  have 
been  erroneous  and  would  have  entitled  the  defendant  to  a  reversal, 
in  the  event  that  the  verdict  had  been  in  the  plaintiffs  favor.  {Mil- 
Urd  V.  Thcym,  56  N.  Y.,  405 ;  ElweU  \.Chamherlavn,  31  id.,  614.) " 

S.  W.  Jackson^  iofr  the  appellant.     F,  Fish^  for  the  respondent. 

Opinion  by  Osborn,  J.   Leabned,  P.  J.,  and  Bogkes,  J.,  concurred. 

Jadgbient  and  order  aifirmed,  with  costs, 
Hun— Vol.  XIII.        17 
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CATHARINE   OUTHOUSE,  Respondent,  v.   ORRIN   OUT- 
HOUSE, Appellant. 

Destruction  by  its  mak&r  of  an  outlawed  note  —  nieaaure  of  damages  for — Pre- 
sumption as  to  pleading  tJie  statute  of  limitations. 

This  action  was  brought  by  the  plaintiff  against  her  brother,  for  the  conversion 
of  a  note  given  to  her  for  money  borrowed  by  him.  After  the  lapse  of  more 
than  six  years  from  the  maturity  of  the  note,  he  asked  her  to  let  him  see  it, 
promising  to  return  it.  Having  obtained  possession  of  it,  he  threw  it  in  the 
stove  and  burned  it  up.  The  justice  at  the  Circuit  charged,  with  reference  to 
the  amount  of  damages,  that  the  plaintiff  was  entitled  to  recover  the  face  of 
the  note  with  interest;  that,  though  outlawed,  it  constituted  a  moral  obligation 
sufficient  to  uphold  a  new  note  or  promise;  that,  although  the  defendant  could 
have  pleaded  the  statute  of  limitations  in  an  action  upon  the  note,  yet  being  a 
wrong-doer,  he  was  entitled  to  no  presumptions  in  his  favor. 

Hdd,  that  the  charge  was  correct. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  anew 
trial  made  at  Special  Term. 

H.  L,  ComstocJc,  for  the  appellant.  The  judge  erred  in  charging 
the  jury,  in  substance,  that  if  the  plaintiffs  testimony  was  true  she 
was  entitled  "  to  recover  the  full  amount  of  the  note,  principal  and 
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interest,  from  the  time  it  was  given  to  her  by  her  brother,"  and  the 
exception  to  such  charge  is  well  taken.  {Romig  v.  liamig,  Kawle, 
241 ;  Lawrem&re  v.  Berry,  19  Ala.,  130 ;  G^Donohxie  v.  Corby,  22 
Mo.,  393 ;  Bredaw  v.  Mut  San).  Inst,  28  id.,  181 ;  Rose  v.  Lewis, 
10  Mich.,  483 ;  Latham  v.  Brovm,  16  Iowa,  118 ;  IngaUs  v.  Lord,  1 
Cow.,  240 ;  Mathew  v.  SfienoeU,  2  Taunt.,  439 ;  King  v.  Ham,  6 
Allen,  523 ;  M'Leod  v.  WGhie,  Man.  &  G.,  326 ;  Mercer  v.  Ji>n<w, 
3  Campb.,  477:  Menhims  v.  Menkim,  23  Mo.,  252;  Craig  v. 
McHenry,  35  Penn.  St.,  120;  M'mingery.  Banning,  7  Minn.,  274; 
Fell  V.  McHenry,  42  Penn.  St.,  41 ;  Sedg.  on  Damages  [5th  ed.], 
563 ;  RoNnns  v.  Packard,  31  Vt.,  570 ;  Stephenson  v.  Thayer,  63 
Me.,  143 ;  Booth  v.  Powers,  56  N.  Y.,  22.) 

MetcaJf  &  Field,  for  the  respondent.  In  actions  brought  for 
conversion  of  promissory  notes,  chose  in  actions,  etc.,  the  rule  seems 
to  be  well  settled  that  the  measure  of  damages  is  pri/ma  facie  the 
face  of  the  note ;  and  that  is  so,  even  when  there  is  no  wrongful  or 
illegal  act  connected  with  the  conversion.  Practically  there  can  be 
no  other  rule  of  damages.  (See  Sedg.  on  Damages  [6th  ed.],  488, 
495 ;  Potter  v.  Merchants'  Bk.,  28  N.  Y.,  641 ;  Decker  v.  Mathews, 
2  Kem.,  313 ;  Rose  v.  Lewis,  10  Mich.,  483 ;  Parry  v.  Frame,  2 
Bos-  &  Pull.,  451;  Clowes  v.  Hawly,  12  Johns.,  484;  see,  also. 
King  v.  Ham,  6  Allen,  298 ;  Mayne  on  Damages,  294,  295 ;  M^Leod 
T.  WOhie,  2  Mann.  &  G.  Keps.,  326.) 

Talcott,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  a  verdict  at  the 
Ontario  Circuit.  The  parties  are  brother  and  sister.  The  jury 
must  be  held  to  have  found,  under  the  charge  of  the  court,  that 
the  plaintiff  held  a  note  against  the  defendant  for  $175,  given  to 
her  for  money  borrowed  by  him ;  that  more  than  six  years  from 
the  time  the  note  became  payable  had  elapsed,  and  that  after  that 
time,  and  in  the  year  1874,  the  defendant  requested  the  plaintiff  to 
show  him  the  note,  and  she  did  so  on  his  promise  to  return  the 
same  to  the  plaintiff  after  he  had  looked  at  it,  and  thereupon  he 
put  the  note  in  the  stove  and  burned  it  up,  without  the  consent  of 
the  plaintiff,  and  against  her  will. 

The  only  question  of  law  in  the  case  arises  upon  the  rule  laid 
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down  by  the  judge  as  to  the  measure  of  damages.  He  charged 
the  jury,  in  effect,  that  if  they  found  a  verdict  for  the  plaintiff,  she 
was  entitled  to  recover  the  full  face  of  the  note,  with  interest ;  that 
notwithstanding  the  note  was  outlawed,  it  constituted  a  moral  obliga- 
tion sufficient  to  form  a  good  consideration  for  a  new  note  or  new 
promise ;  that  if  the  defendant  should  choose  to  set  up  the  statute 
of  limitations  in  a  suit  on  the  note,  the  defense  would  prevail,  but 
that  the  defendant,  being  a  wrong-doer,  was  entitled  to  no  presump- 
tions in  his  favor.  It  is  true  that  the  general  rule  in  an  action  for 
the  conversion  of  a  note  of  a  third  party  is,  that  the  damages  are 
to  be  measured  by  the  amount  apparently  due  upon  the  note,  but 
it  may  be  shown  that  by  reason  of  part  payment,  or  the  insolvency 
of  the  party  obligated  to  pay  the  note,  or  by  reason  of  the  existence 
of  some  legal  defense  to  the  note,  the  plaintiff  has  not,  in  fact,  sus- 
tained damages  to  the  extent  of  the  face  of  the  note  by  reason  of 
its  conversion.  {Booth  v.  Powers^  56  N.  Y.,  22.)  It  is,  however, 
held  that  where  the  maker  of  the  note  has  converted  it,  in  an  action 
brought  against  him  for  such  conversion,  he  cannot  set  up  his  own 
insolvency  by  way  of  mitigating  the  damages.  The  statute  of 
limitations  is  a  good  defense  if  specially  pleaded.  If  not  specially 
pleaded  it  does  not  defeat  an  action  on  the  obligation.  The  ques- 
tion is,  whether  it  is  to  be  presumed  that  the  defendant  would  set 
up  that  defense  to  this  obligation  in  behalf  of  his  sister,  as  was 
conceded,  for  borrowed  money  and  no  part  of  which  had  been  paid. 
Could  such  a  presumption  be  indulged  as  being  the  course  likely  to 
be  pursued  by  a  man  under  such  circumstances,  where  the  outlawry 
of  the  note  was  occasioned  by  the  indulgence  of  his  sister? 

But  could  such  a  presumption  be  indulged  in  favor  of  this  defend- 
ant ?  He  was  a  wrong-doer,  a  willful  trespasser  and  spoliator,  and 
is  not  only  deprived  of  all  presumptions  in  his  favor,  but  all  pre- 
sumptions are  against  him  according  to  the  maxim,  "  Omnia 
preeumuntur  contra  apoliatorem?^  It  was  upon  this  ground  that  the 
judge  at  the  Circuit  put  his  ruling  on  the  question  of  the  measure 
of  damages,  and  we  think  it  was  a  proper  application  of  the  rule. 

Judgm  ent  affirm  ed . 

Present  —  Mullin,  P.  J.,  Talcott  and  Smith,  JJ. 

Judgment  and  order  affirmed. 
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MILTON  EDMONSTON,  Appellant,  tJ.  KUTH  ANN  EDMON-    '^Jt 
STON,  Kkspondent.  J^^ 

EUoppel —  miut  be  certain  —  effect  of,  when  part  of  deteription  of  real  property  — 
it  doe^  not  apply  to  collateral  actions — Declaration  of  person  in  possession  of 
land — w?ien  admissible. 

In  1832  E.  Edmonston  died,  being  then  in  possession,  as  was  claimed,  of  a  farm 
of  100  acres,  leaving  him  surviving  his  widow  and  seven  children,  wl^o  con- 
tinued in  possession  of  the  farm  until  1844,  when,  by  agreement,  the  east 
half  was  conveyed  to  the  heirs  in  fee,  and  the  west  half  to  the  widow,  but 
whether  in  fee  or  for  life  was  in  dispute.  The  widow  died  in  1869,  leaving 
a  wUl  by  which  she  devised  all  her  estate  to  her  daughter,  the  defendant  herein 

Upon  the  trial  of  this  action,  brought  by  one  of  the  children  against  the  daugh- 
ter, to  recover  his  share  of  the  west  half,  the  daughter  claimed  that  the 
west  half  belonged  to  the  mother  in  fee,  by  gift  from  her  brother,  who  was  a 
tenant  in  common  of  the  farm  with  her  father,  and  that  during  the  lifetime 
of  the  latter  he  had  set  apart  the  west  half  of  the  lot  to  the  mother. 

In  the  deeds  of  the  east  half,  made  in  1844,  the  lots  were  described  as  **  being  lot 
Ko.  — ,  in  the  subdivision  of  the  east  half  of  the  farm  of  Elijah  Edmonston, 
late  of  Phelps  aforesaid,  deceased,  owned  and  occupied  at  his  death."  The 
plaintiff  claimed  that  the  widow,  by  executing  deeds  containing  the  words 
in  italics,  was  estopped  from  denying  that  the  whole  lot  belonged  to  her 
husband  at  the  time  of  his  death. 

Held,  that  the  words  were  too  indefinite  and  uncertain  to  constitute  an  estoppel, 
as  they  might  be  construed  as  meaning  that  the  east  half  only  belonged  to 
the  husband. 

That  as  the  words  in  question  were  part  of  a  description  of  premises,  already 
sufficiently  described,  no  estoppel  was  created  by  them. 

That  even  if  they  did  constitute  an  estoppel,  it  was  limited  to  questions  arising 
oh  the  deed  itself,  and  would  not  apply  to  a  collateral  action,  such  as  the 
present  one,  not  founded  upon  the  deed. 

That  the  declarations  of  the  widow  as  to  her  title  were  admissible,  as  tending  to 
characterize  her  possession,  and  to  show  that  it  was  claimed  under  a  title 
adverse  to  that  of  the  heirs  of  Elijah  Edmonston. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  verdict  of  a  jury. 


Wm,  F,  CogsweUy  for  the  appellant. 
J.  C.  Cochrane,  for  the  respondent. 
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Taloott,  J. : 

This  is  an  appeal  from  a  judgment  rendered  on  a  verdict,  after  a 
trial  at  the  Ontario  Circuit,  in  an  action  of  ejectment,  in  which  a 
general  verdict  was  rendered  for  the  defendant. 

The  parties  are  two  of  the  heirs  at  law  of  Elijah  Edmonston, 
deceased,  who  died  in  1832,  as  was  claimed,  in  possession  of  a  certain 
100  acres  in  the  town  of  Phelps.  He  left  him  surviving  his  widow, 
Elizabeth  Edmonston,  and  seven  children.  The  widow  and  children 
continued  to  live  on  the  100  acres  until  some  time  in  the  year  1844, 
when  an  Arrangement  was  made  between  them  by  which  the  east  half 
of  the  farm  was  conveyed  by  the  widow  to  the  heirs  ill  fee,  and  the 
west  half  was  set  off  to  the  widow,  but  whether  in  fee  or  not  was 
one  of  the  mattens  in  dispute  on  the  trial,  the  conveyance  to  the 
widow  not  being  produced  and  having  apparently  been  lost  or 
destroyed,  without  being  placed  on  record.  The  widow  died  in 
1869,  leaving  a  will  by  which  she  devised  all  her  real  and  personal 
estate  to  the  defendant,  her  daughter,  who  resided  with  her  until  her 
death  and  remained  in  possession  of  the  east  half  of  the  100  acres. 
This  action  was  commenced  in  1870,  and  has  been  once  tried 
before  the  late  Samuel  Selden,  as  a  referee,  who  reported  in  favor 
of  the  defendant,  and  the  plaintiff  took  a  new  trial  imder  the 
statute,  as  of  course,  on  payment  of  costs. 

It  appeared  that  tlie  100  aeres  were  conveyed  to  Elijah  Edmonston 
and  one  Robert  Orme,  as  tenants  in  common.  Edmonston  and 
Orme  came  from  the  State  of  Maryland,  and  purchased  the  land 
in  1807.  They  were  brothers-in-law,  Mrs.  Elizabeth  Edmonston 
being  the  sister  of  Orme.  Edmonston  and  Orme  appear  to  have 
occupied  the  land  in  common,  xmtil  Orme,  finding  the  climate  did 
not  agree  with  him,  left  this  part  of  the  country  and  returned  to 
Maryland,  and  so  far  as  appears,  wholly  abandoned  his  claim  to  the 
100  acres.  He  died  in  the  year  1827,  never  having  been  married, 
leaving  the  said  Elizabeth  Edmonston  as  one  of  his  heirs  at  law. 

There  was  evidence  in  the  Ciise  tending  to  prove  that  Mra 
Edmonston  claimed  that  her  brother,  Robert  Orme,  as  he  was  about 
to  leave  this  section  of  the  country  and  return  to  Maryland,  made  a 
parol  gift  of  his  interest  in  the  100  acres  to  her,  and  there  was 
evidence  tending  to  show  that  Elijah  Edmonston,  in  his  lifetime, 
recognized  the  right  of  his  wife  to  one-half  the  farm  of  100  acres, 
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and  also  tending  to  show  that  a  division  had  been  made  of  the  100 
acres  between  Edmonston  and  his  wife,  and  that  to  her  was  assigned 
the  west  half  of  the  100  acres.  The  house  in  which  the  widow  and 
children  lived  until  about  the  year  1844,  when  the  settlement  took 
place  between  them,  whereby  she  conveyed  the  east  half  of  the 
farm  to  the  heirs,  and  retained  the  west  half  herself,  was  situated 
on  the  west  half,  and  she  continued  to  live  there  till  her  death. 

The  point  first  presented  by  the  appellant's  counsel  is,  that  the 
law  will  presume  a  grant  from  Orme  to  Edmonston  by  reason  of 
the  long  possession  of  the  latter.  It  does  not  become  important  to 
examine  this  position  in  this  case,  because  we  do  not  see  that  the 
question  was  anywhere  raised  upon  the  trial,  either  by  a  request  to 
the  court  to  so  instruct  the  jury  or  otherwise,  and  this  being  an 
appeal  from  the  judgment,  we  have  nothing  to  do  with  any  thing 
but  questions  of  law  raised  upon  exceptions.  {Boos  v.  The  World 
M,  Life  Ins,  Co.^  64  N.  Y.,  236.)  The  same  answer  applies  to 
another  proposition  of  the  counsel  for  the  plaintiff,  to  wit,  that  the 
defendant  acquired  no  advantage  by  her  deeds  from  the  heirs  of 
Orme,  as,  being  a  tenant  in  common  with  the  other  heirs  of  her 
father,  her  deed  inured  to  their  benefit. 

The  appellant's  counsel  then  claims,  that  the  recital  in  the  deeds 
between  the  heirs  of  Edmonston,  that  the  100  acres  was  owned  amd 
occwpied  by  Elijah  Edmonston,  estops  the  defendant  from  claiming 
the  same.  The  only  exception  taken  by  the  plaintiff  in  respect  to  the 
charge,  is  to  the  refusal  of  the  court  to  charge,  as  requested,  in  the 
following  language :  "  That  the  transaction  which  occurred  in  1844, ' 
the  agreement  and  execution  of  these  papers  to  the  defendant,  created 
an  estoppel  which  prevents  the  defendant  from  setting  up  title." 
The  court  refused  so  to  charge  and  the  plaintiff's  counsel  excepted. 
The  estoppel  is  now  claimed  to  arise  out  of  certain  language  used 
in  the  various  deeds  of  subdivision  of  the  east  half  of  the  100  acres, 
all  which  were  executed  by  Elizabeth  Edmonston,  and  all,  except 
the  deed  to  herself,  by  the  defendant,  conveying  to  each  of  the 
heirs  the  portion  of  the  east  half  of  the  said  100  acres  which  had 
been  by  an  agreed  partition  set  off  to  each  of  the  heirs  respectively. 
The  language  is  a  part  of  the  description  of  the  premises,  and, 
taking  the  deed  to  the  plaintiffs  as  an  illustration,  is  as  follows : 
"  Being  lot  No.  4  in  the  subdivision  of  the  east  half  of  the  farm  of 


Digitized  by 


Google 


186  EDMONSTON  v.  EDMONSTON. 

Fourth  Department,  January  Tekh,  1878. 

Elijah  Edmonston,  late  of  Phelps,  aforesaid,  deceased,  owned  and 
occupied  at  his  death." 

Estoppels  are  not  favored  in  the  law,  for  where  they  exist  they 
prevent  evidence  of  the  truth  being  given ;  wherefore,  in  order  to 
constitute  an  estoppel,  it  should  appear  very  clearly  that  the  party 
sought  to  be  estopped,  deliberately  made  an  affirmation  or  recital 
of  the  fact  in  question,  and  there  should  be  no  question  but  that 
he  meant  to  state  or  recite,  a^  a  fact,  that  which  he  now  seeks  to 
contradict ;  and  it  is  to  be  observed  that  the  supposed  estoppel  in 
this  case  is  in  no  wise  certain  ;  and  it  might  be  a  question  of  doubt 
whether  the  words  "  owned  and  occupied  at  his  death,"  referred  to 
any  thing  more  than  the  east  half  of  the  farm.  The  expression 
does  not  seem  to  be  of  that  degree  of  certainty  required  in  estop- 
pels by  deed ;  but  of  doubtful  import,  and  such  as  might,  at  all 
events,  be  understood  by  the  party  executing  the  deed,  to  do  no 
more  than  recognize  the  fact  that  Elijah  Edmonston,  at  his  death, 
owned  and  occupied  the  east  half  of  the  100  acres  in  question. 
It  will  be  perceived,  also,  that  the  recital  by  which  it  is  claimed 
that  the  defendant  is  estopped  is  introduced  into  the  deed  as  a  part 
of  the  description  of  the  premises,  sufficiently  described  before,  as 
being  outer  lot  No.  4,  in  the  subdivision  of  the  east  half  of  the 
farm  of  Elijah  Edmonston.  It  is  doubtful  whether  the  principle 
of  estoppel  applies  to  matter  of  description. 

In  Docme  v.  WiMcutt  (16  Gray,  360)  a  party  to  an  indenture  of 
partition  containing  a  full  and  accurate  description  of  the  land  and 
a  recital  that  it  had  been  set  oflf  to  a  widow,  was  held  not  to  be 
thereby  estopped,  to  show  that  land  held  by  him  under  a  lease  from 
the  widow,  of  all  the  premises  set  off  to  her  as  dower,  was  not,  in  fact, 
though  so  recited,  embraced  in  the  dower  lands.  And  in  that  case, 
Merrick,  J.,  delivering  the  opinion  of  the  court,  says :  "  This 
recital,  however,  is  plainly  only  a  part  of  the  description  of  the 
estate  upon  which  the  deed  was  intended  to  operate,  which  is 
therein  otherwise  fully  and  accurately  described.  The  doctrine  of 
estoppel  is  not  applicable  to  such  a  case.  Where  several  particu- 
lars are  mentioned  and  referred  to  in  the  description  of  the  land 
conveyed,  some  of  which  are  found  to  be  erroneous,  these  may  be 
rejected  as  a  false  demonstration,  and  the  other  parts  of  the  descrip- 
tion which  are  unambiguous  and  correct  may  be  relied  on  to  fix 
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and  determine  the  rights  of  the  parties  under  the  deed.''  And  the 
record  of  the  afisignment  of  dower  was  held  to  have  been  prop- 
erly given  in  evidence,  though  it  contradicted  the  recital,  and  the 
party  claimed  to  be  estopped  by  the  recital  was  permitted  to  set  up 
a  title  by  adverse  possession.  So,  too,  an  estoppel  is  limited  to 
questions  arising  on  the  deed  itself,  and  does  not  operate  collater- 
ally.-   (Bigelow  on  Estoppel,  286 ;  Herman  on  Estoppel,  238.) 

In  CarperUer  v.  BvUer  (8  Mees.  &  W.,  209)  the  court  says : 
"  But  there  is  no  authority  to  show  that  a  party  to  an  instrument 
would  be  eslppped  in  an  action  by  the  other  party,  not  founded  on 
the  deed  and  wholly  collateral  to  it,  to  dispute  the  facts  so  admit- 
ted, though  the  recital  would  certainly  be  evidence."  It  was  on 
the  latter  ground,  as  we  understand  from  the  opinion  of  Judge 
Selden,  as  referee  on  the  former  trial  of  this  case,  that  he  held  the 
defendant  not  to  be  estopped. 

The  counsel  for  the  appellant  also  insists  that  the  admission  of 
the  declarations  of  Mrs.  Elizabeth  Edmonston,  made  to  various 
witnesses  and  on  various  occasions  as  to  her  title,  were  clearly  errone- 
ous. Those  declarations  were  inadmissible  for  the  purpose  of 
establishing  such  title,  but  the  only  objection  made  was  to  the 
admissibility  of  the  testimony.  The  declarations  of  Mrs.  Edmonston 
while  in  possession,  on  the  subject  of  whether  she  claimed  title  and 
what  title,  were,  we  think,  admissible  in  evidence  to  characterize 
the  possession,  as  whether  it  was  claimed  under  a  title  adverse  to 
that  of  the  heirs  of  Elijah  Edmonston  ;  and  specifying  what  title 
she  did  claim  under,  was  one  mode  of  showing  that  she  claimed 
under  an  adverse  title.  {Jackson  v.  VrederJburgh^  1  Johns.,  159 ; 
Jackson  v.  Yamdusen^  5  id.,  144.)  In  the  case  last  cited.  Van 
Ness,  J.,  delivering  the  opinion  of  the  court,  says :  "  It  is  every 
day's  practice  to  admit  the  declarations  of  the  person  in  possession, 
to  show  under  whom  and  by  virtue  of  what  title  he  holds.  That 
such  evidence  is  proper  has  been  so  repeatedly  decided  by  this  court, 
that  I  supposed  the  point  was  completely  at  rest." 

The  plaintiff  offered  in  evidence  what  purported  to  be  a  copy 
of.  the  will  of  Orme,  that  is,  the  original  will  and  proofs  were  prob- 
ably lost,  and  the  copy  offered  was  a  copy  of  what  purported  to  be 
a  copy  of  said  will,  as  engrossed  on  the  records  of  the  County  Court 
of  Jefferson  county.  West  Virginia.  The  will  pui^ported  to  have 
Hun— Vol.  XIII    18 
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been  made  in  1827,  and  purported  to  have  been  signed  by  Robert 
Orme,  by  his  mark.  If  genuine,  the  will  purported  to  devise  to 
Malvina  Dooley,  all  the  land  to  which  the  testator  was  entitled  in 
the  county  of  Ontario,  State  of  New  York.  The  evidence  was 
rejected  by  the  court.  It  is  probably  enough  to  say  of  this  offer, 
that  it  was  wholly  immaterial,  as  the  will  did  not  purport  to  convey 
any  title  to  the  plaintiff,  and  he  did  not  propose,  in  any  manner  to 
connect  his  title  with  the  devisee  named  in  the  will. 

Thus,  having  considered  all  the  reasons  presented  by  the  appel- 
lant's counsel  for  a  reversal  of  the  judgment,  we  conclude  that  they 
are  insufficient,  and  whatever  might  have  been  the  effect  of  the 
charge  of  the  judge,  or  the  omission  to  instruct  the  juiy  as  to  the 
legal  position  of  the  parties,  we  do  not  find  that  any  exception  was 
taken  to  the  charge,  save  only  that  touching  the  alleged  estoppel, 
in  regard  to  which  we  think  the  learned  judge  was  correct. 

Judgment  affirmed. 

Present  —  Mullin,  P.  J.,  Taxcott  and  Smith,  J  J. 

Judgment  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  bbl. 
ADAM  AINSLEE  v.  ALFRED  A.  HOWLETT  ai^d  otheks. 

Summary  proceedings — what  defense  may  he  set  up  by  tenant —  Tliat  lease  was  in 
fact  a  mortgage-^  (hat  it  was  void  for  usury  —  liow  proved. 

In  summary  proceedings  instituted  to  remove  the  relator  from  certain  premises, 
on  the  ground  that  he  was  holding  over  after  the  expiration  of  his  term,  he 
made  an  affidavit  stating  that  on  the  day  on  which  the  respondent  alleged  that 
the  lease  was  made  he  executed  and  delivered  to  the  respondent  an  absolute 
deed  of  the  premises,  and  he  and  the  respondent  executed  an  agreement  by 
which  he  agreed  to  buy  the  premises  for  a  price  therein  named,  to  be  paid  on 
the  day  the  lease  expired,  and  also  executed  the  lease  upon  which  the  proceed- 
ings were  instituted;  that  said  instruments  were  all  given  at  the  same  time  to 
secure  the  repayment  of  a  sum  of  money  loaned  to  him  by  the  respondent,  and 
were  in  fact  a  mortgage;  that  upon  the  said  loan  usurious  interest  was 
reserved,  the  payment  of  which  was  secured  by  the  said  lease. 
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HM,  that  it  was  competent  for  the  relator  to  establish  in  such  proceedings,  that 

the  instrument   purportmg  to  create  the  relation  of  landlord  and  tenant 

between  himself  and  the  respondent  was  in  fact  a  mortgage  to  secure  the 

repayment  of  a  loan. 
That  it  was  also  competent  to  show  that  such  instrument  was  given  to  secure  a 

usurious  loan,  and  was  therefore  void. 
That  the  establishment  of  either  of  these  facts  would  require  the  proceedings  to 

be  decided  in  his  favor. 
Semble,  that  in  summary  proceedings  it  would  not  be  competent  to  establish 

by  parol  evidence,  that  a  deed  absolute  upon  its  face  was  intended  as  a 

mortgage. 
Wliere,  however,  the  affidavit  does  not  specify  the  kind  of  evidence  by  which  it 

is  expected  to  establish  this  fact,  it  must  be  presumed  that  it  will  be  proved  by 

competent  evidence. 

Certiorabi  to  review  proceedings  instituted  before  the  county 
judge  of  Onondaga  county,  under  the  landlord  and  tenant  act,  to 
remove  the  relator  from  certain  premises  on  the  ground  that  he  was 
holding  over  after  the  expiration  of  his  term. 

Fuller  dk  Vanuy  for  the  relator. 

D,  Pratty  for  the  respondent. 

TALcorrr,  J. : 

This  is  a  writ  of  certiorari^  under  the  landlord  and  tenant  act,  to 
remove  proceedings  had  under  that  act  before  the  county  judge  of 
Onondaga  county.  By  the  return  it  appears  that  the  affidavit  of  the 
respondent,  who  claimed  to  be  the  landlord  of  the  relator,  was  in 
due  form,  and  that  the  county  judge  issued  his  summons,  which  was 
duly  served  on  the  relator,  who  appeared  before  the  county  judge 
on  the  return  thereof. 

The  affidavit  of  the  respondent  on  which  the  county  judge  issued 
the  summons  stated  that  on  the  15th  of  May,  1876,  the  respondents 
let  unto  the  said  Adam  Ainslee  certain  premises  therein  described, 
consisting  of  a  farm  in  the  town  of  Dewitt,  from  May  15,  1876,  to 
the  Ist  day  of  April,  1877 ;  that  the  said  term  has  expired  and  that 
said  Ainslee  holds  over  and  continues  in  the  possession  of  the  premi- 
ses without  the  permission  of  the  respondents,  his  landlords.  At 
the  return  of  the  summons  the  relator  Ainslee  appeared  and  inter- 
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posed  his  affidavit  to  the  eflEect  that  on  the  15th  of  May,  1876,  in 
order  to  secure  a  loan  then  made  to  him  by  the  repondents  he  exe- 
cuted and  delivered  to  them  a  certain  instrument  in  writing,  of 
which  a  copy  is  annexed  (and  which,  upon  examination,  appears  to 
be  in  form  an  absolute  deed  from  Ainslee  and  wife,  to  the  respond- 
ents, of  the  premises  in  question  with  covenant  of  warranty),  and 
that  the  respondents  at  the  same  time  executed  and  delivered  to 
him,  Ainslee,  under  their  hands  and  seals,  a  written  instrument,  a 
copy  of  which  is  also  set  forth  as  Exhibit  B,  and  at  the  same  time 
the  respondents  executed  and  delivered  to  him  a  certain  other  instru- 
ment, also  set  forth  as  Exhibit  C.  The  said  instrument  set  forth  as 
Exhibit  B  appears  to  be  an  executory  contract  made  by  the  respond- 
ents of  the  first  part  and  said  Ainslee  of  the  second  part  to  sell  and 
convey  to  said  Ainslee  in  fee  simple,  with  covenants  of  warranty, 
the  same  premises,  and  contains  a  covenant  on  the  part  of  Ainslee 
to  purchase  the  same,  and  pay,  and  secure  to  be  paid,  therefor  on 
or  before  the  1st  day  of  April,  1877,  the  sum  of  $16,600,  with  a 
further  covenant  on  the  part  of  Ainslee  "  that  in  case  the  said  party 
of  the  second  part  has  possession  of  said  premises  before  the  execu- 
tion and  delivery  of  said  deed,  and  in  case  of  his  failure  to  perform 
any  of  the  covenants  herein  contained,  he  will  quietly  yield  up  and 
deliver  peaceable  possession  of  said  premises  that  the  party  of  the 
first  part  may,  immediately  after  such  failure,  re-enter  and  take 
possession  of  the  same  without  any  previous  notice  to  quit  in  refer- 
ence to  any  legal  proceedings  to  recover  possession  thereof." 

Exhibit  0,  referred  to  in  said  affidavit,  purports  to  be  a  lease  of 
the  same  premises  from  the  respondents  of  the  first  part  to  said 
Ainslee  of  the  second  part,  from  the  day  of  the  date  of  the  lease, 
15th  day  of  May,  1876,  to  the  1st  day  of  April,  1877,  at  the  rent  of 
$1,209.82,  to  be  paid  at  the  expiration  of  the  said  term,  and  contain- 
ing a  covenant  on  the  part  of  Ainslee  to  pay  said  rent  and  to  pay 
the  taxes  assessed  on  the  premises  during  the  term,  and  contains 
the  usual  clause  of  re-entry  and  a  covenant  on  the  part  of  Ainslee 
to  quietly  yield  the  possession  of  the  premises  at  the  expiration  of 
the  term. 

The  affidavit  of  Ainslee,  after  setting  forth  these  papers,  proceeds 
to  say  that  the  deponent  denies  each  and  every  allegation  and  state- 
ment in  the  affidavit  of  the  respondents  on  which  the  summons  was 
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issued,  not  hereinbefore  specifically  admitted.  The  admission  is, 
therefore,  of  the  execution  of  the  said  papers.  The  affidavit  then 
proceeds  to  state  that  all  of  said  instruments  A,  B  and  C,  were 
part  of  one  and  the  same  transaction,  and  all  were  simply  designed 
as  security  for  a  loan  from  the  respondents  to  Ainslee.  That  in 
the  month  of  May,  1876,  Ainslee,  being  in  need,  applied  to  the 
respondents  for  a  loan  of  $5,600 ;  that  they  agreed  to  make 
the  loan  until  April  1,  1877,  and  that  Ainslee  agreed  to  pay  them 
the  sum  of  $500  over  and  above  the  lawful  interest  for  the  use  and 
forbearance  of  said  sum  from  the  15th  day  of  May,  1876,  to  the 
1st  day  of  April,  1877 ;  and  that  the  said  instruments  A,  B  and  C 
were  executed  as  security  for  said  usurious  loan ;  that  it  was  agreed 
between  them  that  the  $500  excess  of  interest  should  be  taken  in 
the  name  of  and  xmder  cover  of  rent ;  and  that  said  instruments 
A,  B  and  C,  and  particularly  the  lease,  were  executed  and  delivered 
to  conceal  the  usury  in  said  loan ;  and  that  said  Ainslee  has  been  in 
the  constant  possession  of  the  premises  described  in  the  affidavit  on 
which  the  summons  was  issued,  for  about  forty-six  years  last  past, 
and  that  the  respondents  never  have  been  in  possession  of  the  same, 
or  any  part  thereof ;  that  the  deed  and  lease  were  collateral  to  the 
loan  of  the  money,  and  were  simply  a  mortgage  in  fact,  and  were 
so  intended  by  the  parties  thereto.  The  affidavit  of  Ainslee  also 
contains  certain  fuiiher  particulars  and  allegations  unnecessary  on 
this  occasion  to  refer  to.  The  county  judge  held  that  the  affidavit 
of  Ainslee  did  not  show  any  cause  to  the  contrary,  and  thereupon 
issued  his  warrant  of  possession,  as  in  case  of  no  cause  being  shown 
by  the  tenant. 

The  first  question  which  arises  on  this  return  is,  whether  the 
fact  that  the  instruments,  namely,  the  conveyance  from  Ainslee  and 
wife,  the  contract  of  sale  and  the  lease,  may  be  shown  to  be,  in 
fact,  a  mortgage  as  security  for  a  loan,  and  then  that  the  actual 
relation  of  landlord  and  tenant  did  not  exist  between  the  parties ; 
and  for  this  purpose  the  allegations  of  Ainslee's  affidavit  must  be 
taken  as  true.  The  eflfect  of  that  affidavit,  taken  all  together,  is 
that  the  three  papers  referred  to,  instead  of  being  actually  intended 
to  be  what  they  purport  to  be  on  their  face,  were,  in  fact,  intended 
as  security  for  a  loan  in  the  nature  of  a  mortgage  ;  presenting  the 
precise  case  presented  in  JSoach  v.  Cosine  (9  Wend.,  227),  where  the 
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alleged  tenant  was  permitted  to  show  by  parol  that  a  similar 
arrangement  UDder  which  he  held  possession  of  the  premises  was, 
in  fact,  only  intended  as  security  for  a  loan.  The  case  of  Hooch  v. 
Cosine  came  up  on  certiorari  to  remove  summary  proceedings  under 
the  landlord  and  tenant  act,  and  in  that  case,  although  the  jury  had 
found  a  verdict  for  the  landlord,  the  proceedings  were  reversed. 
The  court.  Savage,  J.,  saying :  "  If,  in  this  case,  the  sale  was 
absolute,  and  Roach  was  to  remain  in,  free  of  rent  or  at  a  nominal 
rent,  for  two  years,  and  continue  to  hold  afterwards  without  any 
new  agreement,  he  was  a  tenant  at  sufferance  ;  but  if  the  conveyance, 
though  absolute  in  its  terms,  was  in  reahty  a  mortgage,  and  so 
intended  by  the  parties,  then  Roach  remained  the  owner,  notwith- 
standing the  agreement  that  Cosine  should  receive  the  rent.  *  *  * 
I  need  not  cite  cases  to  establish  the  proposition  that  this  conveyance, 
though  absolute  in  its  terms,  was  only  a  mortgage ;  as  such  it  is  to 
be  treated,  and  Cosine  has  no  remedy  to  enforce  it,  which  he  would 
not  have  had,  had  it  been  a  mortgjige  in  fonn.  It  cannot  be  con- 
tended that  the  statute  under  which  these  proceedings  were  had,  was 
intended  to  afford  an  expeditious  mode  of  foreclosing  a  mortgage." 

In  one  respect,  and  in  one  only,  the  case  of  Roach  v.  Cosine 
may  be  considered  to  have  been  overruled  ;  that  is  in  reference  to 
proving  by  parol  at  law,  that  an  absolute  deed  was  intended  only 
as  a  mortgage,  for  it  was  subsequently  held  by  the  Court  of  Errors, 
in  WeHb  v.  Rice  (6  Hill,  219),  that  parol  evidence  is  not  admissible 
in  a  court  of  law,  to  show  that  a  deed  absolute  in  form  was  intended 
as  a  mortgage,  and  it  may  be  doubtful,  therefore,  whether  in  these 
summary  proceedings,  parol  evidence  could  be  resorted  to  for  that 
purpose.  Since  the  Code,  it  is  held,  that  inasmuch  as  it  provides 
that  the  defendant  may  set  up  any  defense  in  an  action,  whether  such 
defense  was  theretofore  a  legal  or  equitable  defense,  that  the  same 
rule  of  evidence  that  prevails  in  equity,  in  regard  to  showing  that 
a  deed  absolute  in  form  was  intended  as  a  mortgage,  also  prevails 
in  regard  to  such  defenses.  {Crary  v.  Goodman^  12  N.  Y.,  266  ; 
Desjpardy.  Walhridqe^  15  id.,  374.)  But  these  summary  proceed- 
ings under  the  landlord  and  tenant  act,  are  expressly  exempted 
from  the  operation  of  the  Code  of  Procedure,  by  section  471. 
(See  Benjamim,  v.  Benjamin^  5  N  Y.,  383.)  It  may  be  doubtful, 
therefore,  to  say  the  least  whether,  in  the  summary  proceedings, 
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parol  evidence  can  now  be  given  to  tnrn  an  absolute  deed  into  a 
mortgage,  but  it  is  to  be  observed  that  the  aflSdavit  of  Ainslee 
does  not  specify  the  kind  of  evidence  by  which  he  expects  to  show 
the  facts  which  he  avers,  and  the  presumption  must  be  that  they 
can  be  shown  by  some  evidence  which  is  competent  for  this  purpose. 

Again,  the  affidavit  denies  all  allegations  contained  in  the  affi- 
davit on  which  the  summons  was  issued,  except  the  fact  of  the 
execution  of  the  deed,  the  contract  for  the  conveyance  and  the 
lease ;  and  he  alleges,  that  although  the  lease  was  in  form  executed, 
still  it  was  intended  to  secure  a  usurious  rate  of  interest,  which  was  to 
be  secured  in  the  lease  under  the  name  and  cover  of  rent.  He,  in 
substance,  denies  that  he  holds  of  the  respondents,  except  by  virtue 
of  the  execution  of  this  usurious  lease ;  he  alleges  that  the  respond- 
enta  are  not  his  landlords,  and  that  though  such  a  paper  is  in 
existence,  purporting  to  have  been  duly  executed,  it  is  void  for 
usury.  There  is  no  rule  of  law  or  equity  which  prevents  usury 
or  a  usurious  device  being  shown  by  parol,  and  if  it  be  true  that 
the  lease  is  a  usurious  device,  it  is  void  at  law.  The  parties  to  it 
are  not  bound  and  we  do  not  see  how  the  supposed  landloixis  are  to 
maintain  these  proceedings,  if  it  be  true  that  the  supposed  relation 
of  landlord  and  tenant  is  created  only  by  an  instrument  which  is 
void  as  against  the  supposed  tenant.  The  conventional  relation 
of  landlord  and  tenant  does  not  exist  between  the  parties  in  such 
a  case,  and  the  facts  averred  in  the  answer  amount  to  a  denial  of 
the  existence  of  the  relation.  We  think  the  county  judge  erred 
in  holding  that  there  was  nothing  in  the  affidavit  of  the  relator 
which  traversed  the  affidavits  of  the  respondents,  and  that  he 
should  have  summoned  a  jury  in  pursuance  of  the  statute.  As  a 
consequence,  the  proceedings  before  the  county  judge  must  be 
reversed,  and  as  in  this  case  the  county  judge  has  issued  a  warrant 
of  possession  in  behalf  of  the  respondents,  it  is  a  case  requiring 
restitution  under  the  statute. 

Proceedings  before  county  judge  reversed,  and  restitution  of  the 
premises  described  in  the  warrant  of  possession  ordered,  with  costs 
to  the  relator. 

MuLLiN,  P.  J.,  concurs  in  result ;  Smtth,  J.,  does  not  vote. 

Ordered  ac<5ordingly. 
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WILLIAM  R.  McNAIR,  Assignee,  etc.,  Respondent,  v.  THE 
NATIONAL  LIFE  INSURANCE  COMPANY  OF  THE 
UNITED  STATES  OF  AMERICA,  Appellaj^t. 

Action  upon  a  poUey  of  insurance —  Declaration  by  doctor  as  to  cause  of  dearth  — 

admtsaibiHty  of. 

This  action  was  brought  to  recover  upon  a  policy  of  insurance,  issued  by  the 
defendant  upon  the  life  of  the  son  of  the  plaintiffs  assignor,  for  her  benefit. 
In  the  application  for  insurance,  signed  by  the  son  and  plaintiff's  assignor,  in 
answer  to  a  question  as  to  the  cause  of  his  father's  death,  he  stated  "don't 
know."  Upon  the  trial  it  was  claimed  by  the  defendant  that  the  father  died 
of  consumption  and  that  this  fact  was  known  to  the  plaintiff's  assignor.  Upon 
the  examination  of  the  plaintiff's  assignor  she  was  questioned  as  to  the  disease 
by  which  her  husband  died,  and  answered:  "The  doctors  called  it  torpor  of 
the  liver  and  disease  of  the  stomach  and  heart."  It  appeared  that  both  of  the 
physicians  who  had  attended  the  husband  were  dead  at  the  time  of  the  trial. 
The  defendant  claimed  that  the  evidence  as  to  the  statements  of  the  doctors 
was  inadmissible,  as  being  mere  hearsay. 

Held,  that  the  evidence  was  admissible  as  bearing  upon  the  question  of  fact, 
whether  or  not  the  witness  knew  the  disease  with  which  her  husband  was 
afflicted  and  of  which  he  died. 

That  the  declaration  was  also  admissible,  as  having  been  made  by  the  doctors  in 
the  ordinary  discharge  of  their  professional  duties. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee.  The  plaintiff  sues  as  the  assignee  for  the 
benefit  of  the  creditors  of  Chauncey  W.  Gibson,  the  assignee  of 
Mary  Marsh,  the  party  for  whose  benefit  the  policy  of  insurance, 
to  recover  on  which  this  action  was  brought,  was  issued  on  the  life 
of  her  son  Charles  H.  Marsh. 

James  Wood^  for  the  appellant. 

K  A,  Ndsh^  for  the  respondent. 

Tatxx)it,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee  in  favor  of  the  plaintiff. 

The  action  is  upon  a  policy  of  life  insurance,  issued  in  April, 
1869,  to  Mary  Marsh,  of  Avon,  Livingston  county,  insuring  the  life 
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of  her  son,  Charles  H.  Marsh,  of  the  same  place,  for  the  sum  of 
$5,000.  The  appellant  calls  our  attention  to  but  one  exception  to 
the  referee's  ruling  as  to  the  admission  of  evidence,  which  arose  as 
follows :  The  application  for  the  policy  was  signed  by  Charles  H. 
Marsh,  the  person  whose  life  was  insured,  and  by  the  assured,  Mary 
Marsh.  Among  other  questions  and  answers  contained  in  that 
application,  the  applicant  was  asked  the  cause  of  his  father's  death, 
to  which  he  had  answered,  "  Don't  know."  On  the  examination  of 
Mrs.  Mary  Marsh,  as  a  witness  in  the  cause,  it  appeared  that  the 
husband  had  employed,  at  different  times,  two  regular  medical 
attendants.  Dr.. Salisbury,  who  attended  him  when  ill  until  he  (the 
doctor)  died,  and  afterward  Dr.  Caton,  who  continued  to  attend 
Mrs.  Marsh's  husband  xmtil  his  (the  husband's)  decease.  It  was 
dflimed  on  the  part  of  the  defendant,  and  evidence  had  been  given 
tending  to  establish  the  fact,  that  Charles  Marsh,  the  husband  of 
Mary  Marsh,  and  the  father  of  Charles  Henry  Marsh,  who  signed 
the  application  in  behalf  of  his  mother,  had  died  from  pulmonary 
consumption  in  or  about  the  year  1859,  and  that  Charles  Henry  was 
about  at  home  when  his  father  died,  and  that  Mrs.  Mary  Marsh,  the 
assured,  was  in  attendance  upon  her  husband  previous  to  and  at  his 
death.  And  among  other  things,  the  counsel  for  the  defendant  had 
asked  one  Dr.  Nesbitt,  who  testified  that  he  had  been  called  in  con- 
sultation previous  to  the  death  of  Charles  Marsh,  the  following 
question,  "  Was  it  understood  and  stated  in  the  family  with  what 
disease  Charles  Marsh  was  afflicted  ? "  To  this  question  the  counsel 
forthe  plaintifiE  objected.  The  objection  was,  however,  overruled 
by  the  referee,  and  the  witness  answered,  "It  was  said  in  the 
presence  of  the  whole  family,  again  and  again,  that  the  disease  was 
consumption." 

On  the  examination  of  Mrs.  Marsh  after  she  had  detailed  some 
of  the  symptoms  of  her  husband's  disease,  she  was  asked  of  what 
disease  her  husband  died ;  to  which  she  answered,  "  The  doctors 
called  it  torpor  of  the  liver,  and  disease  of  the  stomach  and  heart." 
The  counsel  for  the  defendant  then  objected  to  the  witness  testify- 
ing to  the  declaration  of  physicians  as  incompetent.  The  objection 
was  overruled,  and  the  defendant  excepted.  Other  testimony  of 
the  same  character  was  taken  under  exception ;  the  ground  of  the 
objection  being,  as  stated  in  the  case,  that  "  such  proof  must  be 
Bun— Vol.,  XIII        l» 
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made  by  the  pliysiciauB  themselves."  Mrs.  Marsh  had  stated  that 
Drs.  Salisbury  and  Caton  were  tlie  physicians  of  her  husband,  and 
seemed  to  be  ignorant  that  Dr.  JSi  esbitt  had  ever  been  called  to  visit 
him  ;  ^nd  it  had  been  shown  that  both  Dr.  Salisbury  and  Dr.  Caton 
had  died  before  the  trial.     These  objections  were  overruled. 

And  among  other  things  the  witness  stated,  in  substance,  that  she 
had  asked  both  Dr.  Salisbuiy  and  Dr.  Caton,  while  in  attendance 
upon  her  husband  professionally,  if  her  husband  had  consumption 
or  lung  trouble,  and  they  told  her  he  had  not. 

The  counsel  for  the  defendant  on  this  appeal  insists  that  the 
evidence  was  inadmissible,  as  mere  hearsay.  We  think  the  evidence 
was  competent. 

First.  As  bearing  upon  the  question  of  fact,  whether  the  witness 
did  know  with  what  disease  her  husband  was  in  fact  afflicted  and  of 
which  he  died.  Of  course,  in  order  to  prove  her  statement  untrue, 
the  defendant  must  show  that  she  did  know  the  precise  disease  of 
which  her  husband  died,  as  the  referee  well  remarks,  "  amid  the 
conflict  of  opinion  of  medical  men,"  there  was  aflPorded  ample  justi- 
fication for  a  layman  to  say,  he  did  not  know  the  disease  of  which 
Charles  Marsh  died.  Laymen  can  only  form  conclusions  as  to  what 
diseaae  caused  the  death  of  a  person,  in  general,  by  the  announce- 
ment of  the  physicians  in  attendance,  and  where  these  are  vague  or 
uncertain  or  conflicting,  the  only  safe  way  for  an  applicant  for 
insurance  is  to  state  his  ignorance  of  the  fact,  as,  if  he  should 
undertake  to  state  precisely,  what  had  caused  the  death,  he  might 
attribute  it  erroneously,  or  at  all  events,  give  rise  to  controversies 
such  as  this  case  discloses.  Besides,  the  declarations  of  physicians 
while  in  attendance  upon  a  patient  are  in  some  sense  a  part  of  the 
res  gestce,  Stephens,  in  his  recent  work  on  the  Law  of  Evidence, 
lays  down  as  an  established  rule  of  evidence,  a  proposition  under 
which  the  declarations  of  physicians  as  to  what  disease  afflicts  a 
patient  are  admissible.  He  says :  "A  declaration  is  relevant  when 
it  was  made  by  the  declarant  in  the  ordinary  coiu-se  of  business,  or 
in  the  discharge  of  a  professional  duty  at  or  near  the  time  when 
the  matter  stated  occurred,  and  of  his  own  knowledge.  Such 
declarations  are  irrelevant,  except  so  far  as  they  relate  to  the  matter 
which  the  declarant  stated  in  the  ordinary  course  of  his  business  or 
duty."     (Stevens  on  Ev.,  art.  27,  p.  33.) 
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Of  course  the  declarations  of  Salisbury  and  Caton  to  Mrs.  Marsh, 
of  their  opinion  as  to  the  nature  of  the  disease  which  afflicted  her 
husband,  were  dedaratious  in  tlie  ordinary  line  of  their  professional 
duty,  and  as  such,  receivable  in  evidence  to  establish  the  fact,  that 
they  entertained  such  opinions  as  they  stated. 

This  is  all  the  exception  in  relation  to  the  rulings  upon  the  admis- 
sibility of  evidence  to  which  our  attention  has  been  called.  As  to 
the  general  merits  of  the  case,  we  adopt  the  opinion  of  the  learned 
referee,  and  must  affirm  the  judgment. 

Judgment  affirmed. 

Present  —  Mullin,  P.  J.,  Talcoti  and  Smith,  JJ. 
Judgment  affirmed. 


SAUNDERS  IRVING,  Sole  Executor,  etc.,  of  CLARISSA 
GREIG,  Deceaskd,  v.  JOHN  RANKINE,  Administrator, 
ETC.,  of  JOHN  GREIG,  Deceased. 

Annuity  —  apportionment  of —  chap.  542  of  1875. 

A  testator  who  died  April  9,  1858,  left  to  his  wife,  by  will,  his  mansion-house 
and  certain  land,  together  with  cattle,  farming  implements,  furniture,  etc.,  and 
an  annuity  for  life  of  $10,000  a  year,  to  be  paid  in  semi-annual  payments,  the 
first  half  yearly  payment  to  be  made  in  six  months  from  his  decease,  such 
derifies  and  bequests  being  given  in  lieu  of  dower.  The  annuity  was  payable 
October  ninth  and  April  ninth  in  each  year.     The  wife  died  on  April  1,  1877. 

In  an  action  by  her  executor  to  recover  the  pro  rata  proportion  of  the  annuity 
up  to  that  date,  held,  that  the  annuity  could  not  be  apportioned. 

Chapter  543  of  1875,  changing  the  common-law  rule  as  to  the  apportionment  of 
annuities,  only  applies  to  instruments  executed  or  taking  effect  after  its 
paasage. 

CoNTRovEJB^pY  Submitted  upon  an  agreed  statement  of  facts,  with- 
out action. 

E.  O.  Laphami^  for  the  plaintiff. 

W.  H.  Adorns^  for  the  defendant. 
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Taloott,  J. : 

This  is  a  controversy  submitted  upon  facts  admitted.  The  facts 
are  as  follows : 

John  Greig,  late  of  Canandaigua,  died  on  the  9th  day  of  April, 
1856,  leaving  a  last  will  and  testament,  whereby  he  devised  to  his 
wife  Clarissa,  in  fee,  his  principal  mansion-house  and  the  land  on 
which  the  same  was  situated,  containing  ten  acres,  and  certain  other 
premises  containing  thirty  acres  in  the  village  of  Canandaigua,  and 
the  stock  of  cattle,  horses  and  carriages,  implements  of  husbandry, 
farming  utensils  and  crops  growing  on  said  premises  ;  and  also  the 
furniture,  plate,  linen,  paintings,  books,  liquors  and  other  personal 
property,  and  also  the  stock  of  cattle,  horses,  carriages,  implements 
of  husbandry  and  farming  utensils  situate  upon  two  farms,  the  title 
to  which  was  in  the  said  John  Greig  and  his  wife  Clarissa,  and 
which  survived  to  her;  and  also  an  annuity  for  life  of  $10,000 ^?^r 
a/nn/wm  in  senii-cmnual  payments,  the  first  half  yearly  payment  to 
be  made  in  six  months  from  his  decease,  which  devise  and  bequests 
were  given  instead  of,  and  in  lieu  and  satisfaction  of,  dower  in  his 
estate. 

The  defendant  John  Kankin  is  the  administrator  of  the  estate 
of  the  said  John  Greig,  with  the  will  annexed.  On  the  1st  day  of 
April,  1877,  Clarissa  Greig,  the  widow  and  annuitant  named  in  the 
will,  died,  leaving  a  last  will  and  testament,  which  has  been  duly 
probated,  and  of  which  Saunders  Irving,  the  plaintiff,  is  the  sole 
executor  and  trustee.  By  the  terms  of  the  will  of  said  John  Greig 
the  annuity  of  $10,000  a  year  to  said  Clarissa  Greig  became  payable 
on  the  ninth  day  of  October  and  April  in  each  year,  and  the  same 
was  paid  to  her  to  and  including  the  ninth  day  of  October,  1876,  she 
having  accepted  the  provisions  of  said  will  of  John  Greig  in  lieu  of 
dower.  John  Greig  died  seized  and  possessed  of  a  large  real  and  per- 
sonal estate,  his  real  estate  being  valued  at  upwards  of  $70,000.  The 
said  Clarissa  Greig  continued  to  occupy  the  homestead  or  "  principal 
mansion  house  "  of  said  John  Greig,  deceased,  until  her  death,  at 
an  annual  expense  exceeding  the  amount  of  her  said  annuity.  Said 
Rankin,  the  administrator  of  said  John  Greig,  with  the  will  annexed, 
declines  to  make  any  further  payment  on  the  said  annuity,  having 
doubts  about  his  right  to  do  so. 

The  question  submitted  to  the  court  is,  whether  the  plaintiff  as 
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executor  and  trustee  of  the  said  Clarissa  Greig,  is  entitled  to  an 
apportionment  of  the  semiannual  installment  of  the  said  annuity, 
which  would  have  become  payable  to  Mrs.  Greig  had  she  lived  until 
the  ninth  day  of  April  last. 

It  is  well  settled  at  the  common  law  that  there  can  be  no  appor- 
tionment of  annuities.  (Williams  on  Executors,  109 ;  3  Eedfield 
on  Wills,  184,  §  13 ;  Story's  Eq.  Jur.,  vol.  1,  §  410 ;  Oriawold  v. 
Oriswold,  4  Bradf.,  216  ;    Wiggin  v.  Swett,  6  Metcalf,  194.) 

In  the  case  of  Wiggin  v.  Swett^  cited,  the  husband  provided  in 
his  will  for  the  payment  of  an  annuity  of  $800  to  his  wife,  in  quar- 
terly installments;  the  wife  died  three  days  before  a  quarterly 
installment  became  due,  but  it  was  held  that  the  annnuity  could  not 
be  apportioned  and  that  her  representatives  were  not  entitled  to 
receive  2ipro  rata  payment. 

There  are  two  exceptions  to  this  rule  recognized  by  the  English 
authorities,  which  have  been  put  upon  the  necessities  of  the  case. 
One  is  the  case  of  an  annuity  for  the  support  and  maintenance  of 
infants.  {Howell  v.  Hamforthy  2  W.  Black,  1016 ;  Ray  v.  Palmer^ 
2.  P.  Wms.,  601 ;  Ex  pa/rU  Smyth^  1  Swants.,  349  and  note.)  So, 
an  annuity  for  the  support  of  a  wife,  living  separate  and  apart  from 
her  husband.  (Note  to  1  Swanst.,  349,  above  cited.)  These  excep- 
tions have  been  allowed  from  the  necessities  of  the  case,  as  other- 
wise the  infants  in  the  one  case,  or  the  wife  living  upon  a  separate 
maintenance  in  the  other,  could  not  procure  credit  for  necessaries 
from  the  time  when  one  installment  became  due  to  the  next,  unless 
the  creditor  should  chose  to  take  the  risk  of  the  annuitant  surviving 
until  the  next  installment  became  due.  These,  however,  are  noticed 
as  remarkable  exceptions  to  the  general  rule ;  and  it  has  been  held 
that  they  were  not  applicable  to  the  case  of  a  married  woman  living 
with  and  supported  by  her  husband ;  and  we  do  not  find  that  they 
have  ever  been  extended  beyond  the  two  cases  referred  to. 

It  is  claimed  by  the  executor  of  Mrs.  Greig  that  a  provision  in 
lieu  of  dower  falls  within  the  same  principle ;  but,  in  this  case  at 
least,  there  cannot  be  the  same  ground  of  necessity,  for,  besides  a 
laige  and  valuable  property  given  to  her  in  fee,  Mrs.  Greig  had  other 
valuable  property,  viz.,  the  two  farms  which  she  took  by  survivorship. 
It  is  said  that  in  the  case  of  Wiggin  v.  Swett  (6  Met.,  194)  it  did 
not  appear  that  the  annuity  was  given  in  lieu  of  dower.     It  does  not 
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appear  in  the  case  how  that  was ;  and  though  probably  the  annuity 
was  in  lieu  of  dower,  the  circumstance  not  being  referred  to  as  mak- 
ing any  difference,  shows  that  the  court  considered  it  of  no  import- 
ance in  the  application  of  the  common-law  rule. 

The  rule  of  the  common  law  on  this  subject  has  been  abrogated 
as  to  annuities  created  by  any  instrument  executed  or  going  into 
operation  after  the  passage  of  the  statute  (4th  Wm.  IV,  c.  II),  and 
parliament  has  been  followed  by  the  legislature  of  this  State  (see 
Laws  of  1876,  ch.  542),  likewise  confined  in  its  operation  to  instru- 
ments executed  or  taking  effect  after  the  passage  of  the  act.  The 
wfll  of  John  Greig  took  effect  on  the  ninth  day  of  April,  1858,  and 
therefore  does  not  come  within  the  provisions  of  the  act  of  1876. 

We  therefore  think  the  representative  of  Mrs.  Greig  has  no  legal 
claim  to  any  part  of  the  annuity  which  would  have  accrued  from 
October  9,  1876,  to  April  9,  1877 ;  and,  in  pursuance  of  the  stipular 
tion,  we  order  a  judgment  to  be  entered  in  favor  of  the  defendant, 
with  costs  and  disbursements,  but  without  costs  for  any  proceedings 
prior  to  notice  of  trial. 

Present — Mullin,  P.  J.,  and  Taloott,  J. ;  Smith,  J.,  not  sitting. 

Judgment  in  favor  of  the  defendant,  with  costs  and  disburse- 
ments, bxit  without  costs  for  any  proceedings  prior  to  notice  of 
trial. 


ANSEL    EMEESON,    Eespondent,    v.  THE    AUBUEN    and 
OWASCO  LAKE  EAILEOAD,  Appellant. 

j3   jy^j  BwnvmonB  —  teroed  upon  corporation  —  "  managing  agent "  of—  who  is, 

78  e'lol 

One  Treat,  the  president  and  superintendent  of  a  street  railway  in  Auburn,  was, 
on  June  1, 1876,  employed  by  the  president  of  the  defendant,  a  steam  railroad 
company,  to  superintend  the  running  of  horse  cars  on  a  portion  of  defendant's 
road  not  yet  completed.-  Treat  had  no  authority  to  make  contracts  for  the 
defendant,  except  to  purchase  horses  and  feed;  nor  had  he  any  control  over 
or  knowledge  of  the  affairs  of  the  defendant,  or  ita  books;  his  emplo3rment 
was  to  continue  during  the  president's  pleasure. 

Held,  that  a  summons,  in  an  action  against  the  defendant,  could  not  be  served 
upon  him  as  its  "  managing  agent." 
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Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  to  set  aside  the  service  of  a  summons. 


Ed.  C.  Jfarvijij  for  tlie  appellant. 
Wood  <&  HaMim,  for  tlie  respondent. 

Talcoit,  J. : 

This  is  an  appeal  by  the  defendant,  from  an  order  of  the  Onondaga 
Special  Tenn,  refusing  to  set  aside  the  service  of  a  summons  in 
this  action.  The  attorney  for  the  defendant  appeared  for  the  pur- 
poses of  the  motion  only,  and  moved  to  set  aside  the  service  of 
the  summons,  upon  the  ground  that  it  was  served  upon  a  man 
who  was  casually  and  temporarily  in  the  employ  of  the  defendant. 

Manly  T.  Treat,  the  person  upon  whom  the  service  was  made, 
as  appears  by  his  affidavit  read  on  the  motion,  was  the  president 
and  superintendent  of  a  street  railroad  company  in  Auburn,  known 
as  the  East  Genesee  Street  and  Seward  Avenue  railway,  and  on  or 
about  June  1, 1876,  Elmore  P.  Ross,  the  pi-esident  of  the  defendant, 
on  a  personal  interview  with  the  witness,  employed  the  witness  to 
superintend  the  running  of  horse  cars  for  the  conveyance  of  passen- 
gers, on  a  portion  of  defendant's  road  not  yet  completed ;  that 
the  witness  does  not  make,  nor  has  he  any  authority  to  make, 
any  contracts  for  the  defendant,  except  for  the  purchases  of 
horses  and  feed  needed  for  the  said  portion  of  the  passenger  traffic 
of  the  defendant;  that  the  witness,  under  the  direction  of  the 
said  president,  has  hired  two  men  to  act  as  drivers  on  said  road,  and 
that  he  never  sells  tickets,  or  takes  fares  on  the  defendant's  road  ; 
that  he  has  no  control  over,  or  knowledge  of  the  affairs  of  the 
defendant,  or  knowledge  of  its  finances  or  books,  and  that  he  was 
employed  by  said  president  as  aforesaid,  for  no  stated  time,  but  for 
a  term  to  continue  at  the  pleasure  of  the  said  president,  and  tliat 
said  Elmore  P.  Ross  has  been  for  several  years  the  president  of  the 
defendant,' and  Cliarles  N.  Ross  is  the  secretary  and  treasurer  of  the 
defendant,  and  both  of  these  have  offices  within  a  few  rods  of  the 
office  of  the  plaintiff's  attorney. 

No  complaint  was  served  with  the  summons. 

It  appears  to  be  plain  that  the  person  served  was  not  the  "  man- 
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aging  agent"  of  the  defendant.  (See  Brewster  v.  The  Mich. 
Central  R.  B.^  5  How.,  183.)  Where  it  is  held  in  an  opinion  by 
"Wells,  J.,  that  a  managing  agent  within  the  meaning  of  the  statute 
in  reference  to  the  service  of  summons  on  a  corporation,  must  be 
one  who  is  engaged  in  the  management  of  the  corporation,  in  dis- 
tinction from  the  management  of  a  particular  branch  or  department 
of  its  business.  See,  also,  FVywn  v.  Hudson  Ba/Uroad  Com/pamy 
(6  How.,  308),  where  it  was  held  that  to  be  a  "  managing  agent " 
within  the  meaning  of  the  said  statute,  the  person  "  must  have  the 
same  general  supervision  and  control  of  the  general  interests  of  the 
corporation  that  are  usually  associated  with  tlie  office  of  cashier  or 
secretary.*'  In  Doi/y  v.  Michigan  Central  Bail/road  (8  Abb.,  427) 
it  was  held,  that  a  person  who  had  sole  charge  of  selling  tickets  for 
the  defendant,  was  not  a  managing  agent  and  service  upon  him  was 
set  aside. 

It  is  suggested  that  the  motion  was  denied  because  the  affidavit 
read  on  behalf  of  the  defendant  did  not  specify  the  groimds  of 
the  motion  under  the  forty-^ixth  rule  of  the  court.  That  rule 
applies  only  to  motions  for  i/rregvloHty.  The  motion  in  this  case 
went  to  the  jurisdiction  of  the  court,  arid  probably,  a  judgment 
taken  by  default,  in  an  action  founded  on  such  a  service  would  be 
whoUy  void. 

Nor  was  the  defendant  compelled  to  wait  until  the  plaintiff  had 
taken  any  further  steps.  It  is  necessary  to  hold  these  services  of 
summons  strictly  vnthin  the  statute  limitation,  or  otlierwise,  great 
frauds  may  be  perpetrated  by  attempting  to  get  jurisdiction  of  a 
corporation  by  service  upon  some  mere  employe,  who  has  nothing 
to  do  with  the  general  management  of  the  corporation. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  service  is  set  aside  with  ten  dollars  costs  of 
the  motion. 

Present  —  Mullin,  P.  J.,  Taloott,  and  Smiih,  J  J. 

Order  appealed  from  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  service  of  the  summons  set  aside  with  ten  dollars 
costs  of  the  motion. 
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JAMES   H.  BURHANS,  Respondent,  v,  LESTER   CARTER, 

AppELLAirr. 

Exchange  €f  noU  for  bond  and  mortgage — failure  of  consideration  —  Agreement 
wjvrying  terms  of  note  —  when  it  cannot  be  estabUsfud  by  parol. 

Prior  to  September  29, 1871,  Weir,  as  the  testamentar}'  guardian  of  the  plaintiff,  had 
received  $500  in  cash  and  a  bond  and  mortgage  for  $1,100.    On  that  day  plain- 

.  tiff  and  Weir  stated  to  the  defendant  that  Weir  had  used  and  spent  the  $500; 
that  he  could  not  repay  the  same  and  could  only  secure  it  by  a  bond  and  mort- 
gage on  his  house  which  was  already  incumbered;  that  Weir  could  not  make 
a  mortgage  directly  to  his  ward  and  asked  defendant  to  take  a  bond  and  mort- 
gage on  Weir's  house  and  give  his  note  for  the  $500.  Defendant  accordingly 
gave  a  promissory  note  for  $500,  payable  February  7,  1875,  when  plaintiff 
would  be  of  age,  **to  Robert  Weir,  as  guardian  of  James  H.  Burhans,"  with 
interest  payable  annually,  and  received  from  Weir  a  bond  and  mortgage  for  the 
same  amount,  payable  at  the  same  time.  Subsequently  Weir's  house  was  sold 
upon  the  foreclosure  of  a  prior  mortgage  and  no  surplus  remained  for  payment 
of  defendant's  mortgage. 

In  an  action  upon  the  note,  Jidd,  that  upon  the  exchange  of  the  note  for  the 
bond  and  mortgage  each  became  a  valid  and  legal  obligation,  enforceable  by 
the  holder  as  a  purchaser  for  value,  and  that  plaintiff  was  entitled  to  recover 
though  defendant  had  received  nothing  upon  his  mortgage. 

BmMe,  that  an  agreement  that  the  defendant  should  not  be  liable  on  the  note 
according  to  the  terms  thereof,  but  only  for  so  much  as  he  should  receive  upon 
the  bond  and  mortgage,  could  not  be  established  by  parol. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

S.  R,  PraU^  for  the  appellant.  There  was  a  total  failure  of  con- 
sideration for  the  note,  and  the  plaintiff  was  not  entitled  to  recover. 
{Aldrich  V.  Stockwell^  9  Allen,  45 ;  Sa/wyer  v.  Chainbers^  44  Barb., 
42 ;  8.  C,  43  id.,  622 ;  CohiUe  v.  Bealey,  2  Denio,  139 ;  Cross  v. 
HmUUy^  13  Wend.,  385  ;  Head  v.  Stevens,  19  id.,  411 ;  McDougall 
V.  Fogg,  2  Bosw.,  387 ;  Twppcm  v.  Yam,  Waggenen,  3  Johns.,  465 ; 
Briggs  v.  VanderbUty  19  Barb.,  222 ;  HUls  v.  Bannister,  8  Cowen, 
31 ;  Spavldmg  v.  Vandercook,  2  Wend.,  431 ;  1  Parsons  on  Con- 
tracts, 462.) 

A.  n.  Frcmds,  for  the  respondent.     The  evidence  of  defendant 
and  Weir  shows  valid,  legal  and  full  consideration  for  the  note,  in 
Hun— Vol.  XIII         20 
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the  bond  and  mortgage  and  the  $1,100  mortgage  delivered  up  by 
Weir,  as  between  Weir  and  defendant.  {J^(iy  v.  Ricliardis^  21 
Wend.,  626 ;  Dowe  v.  SchuUy  2  Denio,  621 ;  Wooster^  etc.^  v.  Jcii- 
kmsy  3  id.,  187;  Troy  (My  Bank  v.  McSpedmi^  33  Barb.,  SI  ; 
Basaett  v.  Bassett^  55  id.,  505 ;  6  Duer,  341 ;  15  Johns.,  44.) 

Talcjott,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee.  The  action  is  upon  a  promissory  note  made  by  the  defend- 
ant to  one  Robert  Weir,  as  guai'dian  of  the  plaintiff,  on  the  2yth 
day  of  September,  in  the  year  1871.  The  answer  admits  the  making 
of  the  note,  but  alleges  that  it  was  given  without  consideration, 
and  solely  for  the  accommodation  of  the  said  Wier  as  such  guar- 
dian. The  second  defense  contains  allegations  that  defendant  was 
induced  to  give  the  note  by  representations  of  Weir,  and  the  plain- 
tiff, that  defendant  should  not  be  put  to  any  cost  or  expense  on 
account  of  the  note,  and  that  the  same  was  obtained  through  false 
representations  as  to  the  value  of  a  certain  bond  and  mortgage, 
executed  by  Weir  and  wife  to  the  defendant  at  the  time  when  the 
defendant  gave  the  note. 

The  facts  of  the  case  seem  to  be  as  follows :  The  said  Robert 
Weir  was  a  testamentary  guardian  of  the  plaintiff,  who,  at  the  time 
of  the  giving  of  the  note,  was  about  eighteen  years  old,  and  was 
then  boarding  in  the  family  of  the  defendant,  at  Champion,  in  the 
State  of  New  York.  There  had  come  to  the  possession  of  Wier, 
as  such  guardian,  the  sum  of  $500,  which  he  had  received  from  the 
defendant  as  the  purchase-money  of  a  parcel  of  land,  purchased  of 
the  father  of  the  plaintiff  in  his  lifetime,  and  also  a  bond  and 
mortgage  made  by  the  defendant  for  about  $1,100.  On  the  day  of 
the  making  of  the  note  Wier  came  to  the  defendant  and  told  him 
that  he  (Weir)  was  in  trouble ;  that  he  had  used  the  $500  which 
had  been  paid  to  him  as  the  guardian  of  the  plaintiff,  in  his  own 
business,  and  the  same  was  spent ;  that  he  had  no  means  of  securing 
the  amount  to  the  plaintiff,  except  by  giving  a  bond  accompanied 
by  a  mortgage  on  a  house  and  lot  in  which  Wier  then  resided,  and 
already  incumbered,  and  requested  the  defendant  to  take  said  mort- 
gage and  execute  the  note  in  question,  payable  on  the  7th  day  of 
February,  1875,  when  the  plaintiff  would  arrive  at  full  age,  Wier 
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giving  a£  a  reason  for  this,  tliat  he  could  not  make  tlie  mortgage 
directly  to  his  ward.  When  the  plaintiff  was  infonned  of  the  fact 
of  Weir's  insolvency,  and  that  he  had  spent  tlie  $500,  he  also  urged 
the  defendant  to  accept  Weir's  proposal,  and  also  urged  him  to 
take  from  Weir's  possession  the  bond  and  mortgage  of  $1,100. 
The  referee  finds  "  that  the  defendant,  after  consultation  with  said 
infant,  and  at  said  infant's  urgent  solicitation,  finally  consented  to 
and  with  said  Weir  to  take  said  bond  and  mortgage  and  give  his 
(defendant's)  note  in  exchange,  on  the  further  condition  that 
said  Weir  should  surrender  and  give  up  the  $1,100  mortgage 
made  by  the  defendant  which  he  (Weir)  held  as  guardian  of  said 
infant*' 

This  arrangement  was  finally  consummated,  Weir  giving  his 
bond,  secured  by  a  mortgage  on  the  dwelling-house,  conditioned  to 
pay  the  defendant  the  sum  of  $500,  on  the  7th  day  of  February, 
1875,  with  interest  animally,  and  all  taxes  to  be  assessed  against  the 
said  defendant  by  reason  of  said  bond  and  mortgage,  and  at  the 
same  time  surrendered  to  the  infant  the  $1,100  bond  and  mortgage, 
and  received  as  such  guardian  the  defendant's  note,  purporting  to 
be  for  value  received,  for  $500,  with  annual  interest  payable  on  the 
7th  of  February,  1875,  "  to  Robert  Weir  as  guardian  of  James  H. 
Burhans."  Afterwards  Weir  was  superseded  in  his  guardianship 
and  one  Merrill  was  appointed  by  the  surrogate  of  Jefferson  coimty 
as  guardian  of  the  plaintiff,  who,  on  the  plaintiff  coming  of  age, 
deUvered  to  him  the  note  for  $500.  The  premises  covered  by 
Weir's  mortgage  were  sold  on  the  5th  day  of  October,  1872,  on  the 
foreclosure  of  a  prior  mortgage,  one  of  the  incumbrances  of  which 
the  defendant  had  been  notified  by  Weir  at  the  time  of  giving  the 
note,  and  sold  for  less  than  the  amount  due  on  the  judgment  of 
foreclosure.     The  defendant  did  not  attend  the  sale. 

There  appears  to  have  been  no  evidence  to  sustain  the  allegations 
of  the  defendant  that  the  bond  and  mortgage  were  obtained  through 
false  representations,  and  no  finding  by  the  refei*ee  on  the  subject. 
There  was  no  finding  by  the  referee  that  either  Weir  or  the  plain- 
tiff agreed  at  the  time  of  the  giving  of  the  note,  thjit  the  defendant 
should  not  be  called  upon  to  pay  upon  it  any  more  than  he  should 
receive  on  the  bond  and  mortgage  which  was  executed  to  him  by 
Weir.     On  the  settlement  of  the  case  the  referee  was   specially 


Digitized  by 


Google 


156  BURHANS  V.  CARTER. 

POUBTH  DePABTMKNT,  JANUARY  TeRM,  1878. 

requeBted  to  find  that  such  an  agreement  was  made  both  by  the 
plaintiff  and  by  Weir,  but  declined  so  to  do. 

There  was  evidence  that  both  the  plaintiff  and  Weir  had  made 
substantially  such  an  agreement,  consisting  of  the  testimony  of  the 
defendant  and  his  wife  and  daughter.  On  the  other  hand,  the  testi- 
mony of  the  plaintiff  and  Weir  distinctly  repudiated  any  such  agree- 
ment, and  in  addition  to  this  was  the  evidence  contained  on  the  face 
of  the  papers.  The  bond  and  mortgage  of  Weir  were  made  to  the 
plaintiff.  The  mortgage  contained  not  only  the  usual  consideration 
clause,  but  a  statement  that  the  grant  was  intended  as  security  for 
the  payment  of  the  sum  of  $500  with  the  interest,  and  the  note 
purports  to  have  been  given  for  value  received.  Considering  that 
an  agreement  that  the  defendant  should  be  bound  to  pay  no  more 
on  the  note  than  he  should  be  able  to  collect  and  receive  on  the 
bond  and  mortgage  was  an  affirmative  fact  for  the  defendant  to 
establish,  we  cannot  say  that  the  referee  erred  in  determining  this 
question  of  fact  upon  the  conflicting  evidence. 

The  fact  being  thus  determined,  the  question  arises  as  to  whether 
an  exchange  of  i^ecurities  for  mutual  accommodation  and  without 
any  agreement  on  either  side  for  indemnity,  or  that  they  are  not  to 
be  paid  according  to  the  face  of  the  contracts,  can  be  enforced  in 
the  hands  of  the  original  parties,  who  have  not  paid  or  parted  with 
any  new  consideration. 

The  alleged  agreement  that  the  defendant  should  not  be  liable  on 
the  note  according  to  the  face  of  the  promise,  but  for  only  so  much 
as  he  should  receive  from  Weir's  bond  and  mortgage,  probably  could 
not  be  established  by  parol.  {Ervmi  v.  Scmndera^  1  Cow.,  249 ;  Ely 
V.  KHhom^  6  Den.,  514 ;  Payne  v.  Ladue,  1  Hill,  116 ;  Brown  v. 
HvU,  1  Den.,  400.) 

However  that  may  be  in  the  exchange  of  the  securities,  the  bond 
and  mortgage  for  $500  and  interest,  and  the  defendant's  note  for 
the  same  amount,  payable  at  the  same  time,  in  the  absence  of  any 
agreement  that  the  defendant  was  not  to  be  required  to  pay  his  note, 
though  it  was  done  for  the  accommodation  and  benefit  of  Weir  and 
tjie  plaintiff,  was  valid,  as  each  security  formed  a  good  considera- 
tion for  the  other  at  law,  though  it  finally  resulted  that  the  defend- 
ant in  fact  realized  nothing  from  the  bond  and  mortgage  made  to 
him.     "  Where  cross-notes  are  made  and  specifically  exchanged  by 
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the  makers,  each  note  is  the  proper  debt  of  the  maker  thereof,  and 
each  holder  is  a  purchaser  for  value."  {Dowe  v.  SchuUj  2  Den., 
621 ;  Bice  v.  Mather y  3  Wend.,  62 ;  Cameron  v.  Chappell  et  al.^  24 
Wend.,  94 ;  Prest  of  Troy  City  Bk,  v.  McSpedon^  3  Abb.  Appeal 
Decisions,  133  ;  Bassett  v.  Basaett  et  al.,  56  Barb.,  505.) 

On  the  findings  of  the  referee,  therefore,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Present  —  Mdllin,  P.  J.,  Talcott  and  Smith,  JJ. 

Judgment  affirmed. 


40  Mis  167 


18h       157 

39  Mis^280 

ELIJAH  M.  MERKEE,  Respondent,  v.  THE  CITY  OF  ROCH;    ijn      157 

ESTER,  Appellant. 

Froeen — vdunUiry  appearance  —  whsn  sufflcient — ViolaUon  of  dtp  ordinance  — 
power  to  impriwn  in  jail  does  not  auiharize  imprisonment  %n  penitentiary. 

The  want  of  process  to  bring  a  defendant  into  court  may  be  waived  by  a  volun- 
tary appearance  in  the  action;  but  to  be  effectual,  such  appearance  must  be 
with  knowledge  that  there  is  an  action  pending  and  with  a  full  intention  to 
appear  therein. 

The  mere  presence  of  a  defendant  in  a  court  room  does  not  authorize  a  magis- 
trate to  proceed  and  render  a  judgment  against  him,  unless  he  notify  him  that 
an  action  is  pending  against  him  and  unless  he  fully  understands  the  nature 
of  the  proceedings. 

By  the  charter  of  the  city  of  Rochester  the  police  Justice  thereof  has  jurisdiction 
in  suits  brought  for  a  violation  of  any  of  the  city  ordinances,  and  is  authorized 
to  enter  a  judgment  commanding  a  penalty,  recovered  for  a  violation  of 
said  ordinances,  to  be  made  of  the  goods  and  chattels  of  the  defendant, 
if  such  can  be  found;  and  if  not,  then  to  commit  the  defendant  to  the 
county  jail  for  such  time  as  shall  have  been  directed  by  the  common  council, 
unless  otherwise  provided  by  the  charter.  The  plaintiff  having  been  adjudged 
guilty  of  a  violation  of  one  of  the  city  ordinances,  was  sentenced  to  pay  fifty 
dollars,  or,  in  default  thereof,  to  be  imprisoned  in  the  Monroe  county  peni- 
tentiary for  ninety  days. 

Held,  that  the  judgment  was  void,  (1)  because  it  did  not  appear  that  the  com- 
mon council  had  made  any  direction  as  to  the  length  of  time  for  which  per- 
sons found  guilty  of  violating  city  ordinances  should  be  imprisoned,  and  (2) 
because  the  charter  authorized  an  imprisonment  in  the  county  jail  only,  and 
not  in  the  county  penitentiary. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  of  the  Special  Term  deny- 
ing a  motion  for  a  new  trial  made  upon  a  case  and  exceptions. 

J.  B.  Pei*khi%^  for  the  appellant. 

J,  A,  Adlmgtoriy  for  the  respondent. 

TALcxxrr,  J. : 

This  is  an  aj^peal  from  a  judgment  for  the  plaintiff,  rendered  on 
a  verdict  in  the  County  Court  of  Monroe  county,  and  from  an  order 
denying  a  new  trial. 

The  action  is  to  recover  back  money  alleged  to  have  been  wrong- 
fully extorted  from  the  plaintiff,  for  the  benefit  of  the  defendant, 
by  the  police  justice  of  the  said  city  of  Rochester.  It  appears  that 
the  money,  fifty  dollars,  was  paid  by  the  plaintiff  in  pursuance  of 
a  judgment  rendered  by  the  said  police  justice,  whereby  the 
plaintiff  was  ordered  to  pay  the  said  sum  of  fifty  dollars,  or  be  com- 
mitted in  default  thereof  to  the  Monroe  county  penitentiary  for  the 
term  of  ninety  days,  and  the  plaintiff  claims  that  the  money  was 
paid  under  threat  of,  and  to  save  himself  from  the  imprisonment 
imposed  by  the  judgment. 

The  complaint  against  the  plaintiff  was  for  the  violation  of  a  city 
ordinance,  which  provides  that  no  person  shall  exhibit  or  perfonn, 
for  gain  or  profit,  any  theatrical  or  circus  representation  or  exhibi- 
tions, or  any  other  idle  shows  or  feats  which  common  showmen  or 
jugglers  usually  practice  or  perform  for  private  emolument  or  gain, 
without  having  obtained  a  license  for  the  same  from  the  common 
council  of  said  city,  under  a  penalty  of  fifty  dollars  for  each  offense. 

It  appears  that  the  plaintiff  is  what  is  known  as  a  spiritual  medium, 
and  for  gain  gave  exhibitions,  commonly  called  seances,  in  said 
city,  without  having  obtained  a  license.  The  defense  to  this  action 
to  recover  back  the  fifty  dollars  imposed  as  a  penalty  under  the 
ordinance,  is  that  a  judgment  for  such  penalty  was  duly  recovered 
before  the  police  justice  of  said  city,  on  a  plea  of  guilty  by  Marker, 
and  that  the  fifty  dollar  was  paid  in  pursuance  of  such  judgment. 

By  section  245  of  title  10,  of  the  charter  of  said  city  it  is  pro- 
vided, that  "  the  police  justice  of  said  city  shall  have  jurisdiction 
in  suits  brought  for  a  violation  of  any  of  the  city  ordinances."  The 
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police  justice  was  examined  on  the  trial  and  produced  his  docket, 
which  contained  the  following  entry : 

"  IN  POLICE  COURT,  AUGUST  21,  1876. 

The  Cfty  of  Rochester  v.  Eluah  M.  Marker. 

Violathig  section  24  of  Ordinance  relating  to  Nuisances. 

Plead  Guilty. 

Judgment  for  one  {)enalty  fifty  dgllars ;  in  default  of  payment, 
to  be  imprisoned  in  the  M.  C.  P.  for  ninety  days." 

It  appears  that  no  warrant,  or  other  process,  was  served  on  the 
plaintiff  to  bring  him  into  court.  According  to  the  plaintiffs  state- 
ment he  went  to  the  office  of  the  city  clerk  and  asked  him  if  it  was 
necessary,  in  the  city  of  Rochester,  to  take  out  a  license  for  holding 
spiritual  seances  or  religious  meetings  of  any  kind.  The  clerk  read 
the  ordinance  in  question,  and  said  it  would  come  under  the  head 
of  jugglera,  and  said  the  plaintiff  would  have  to  take  out  a  license, 
and  the  plaintiff  asked  the  clerk  what  the  fee  would  be  for  six 
weeks,  and  was  answered  that  he  (the  clerk)  could  not  tell  till  he 
had  ascertained  what  the  back  fee  would  be,  till  he  (the  plaintiff) 
paid  up  the  old  scores.  This  seems  to  have  had  reference  to  the 
fact  that  the  plaintiff  had  already  given  several  performances  with- 
out liaving  obtained  any  license  therefor.  Finally,  the  plaintiff 
says  the  clerk  told  him,  if  he  was  in  a  hurry,  to  come  with  him  to 
the  Justices'  Court.  The  clerk  then  took  him  to  the  police  oflSce, 
and  when  there  the  clerk  said  to  the  police  justice :  "  This  is  the 
man  that  holds  spiritual  circles."  The  plaintiff  then  said :  "  Yes, 
I  am  the  man."  The  police  justice  then  inquired  of  the  plaintiff 
if  he  (plaintiff)  had  held  these  circles;  to  which  the  plaintiff 
answered  in  the  affirmative.  The  police  justice  then  inquired  of 
plaintiff  if  he  (plaintiff)  took  money  at  the  door ;  to  which  plaintiff 
replied  that  he  did  not  take  money  at  the  door,  but  only  took 
money  from  those  present  at  the  circles,  after  they  were  seated. 
And  the  police  justice  then  said  to  the  plaintiff :  "  Ton  have  violated 
one  of  the  penal  ordinances  of  the  city,  and  I  fine  you  fifty  dollars, 
or  ninety  days  in  the  county  jail,"  and  then  turned  the  plaintiff  over 
to  the  custody  of  the  chief  of  police.     The  plaintiff  further  says 


Digitized  by 


Google 


160  MERKEE  V.  CITY  OF  ROCHESTER 

Fourth  Department,  January  Term,  1878. 

that  no  process  was  served  upon  him,  and  he  was  not  asked  to 
submit  himself  to  the  jurisdiction  of  the  Police  Court ;  and,  in 
fact,  that  nothing  further  took  place  at  the  police  office,  before  the 
payment  of  the  fine,  than  he  had  in  substance  related. 

It  is  very  clear  that  if  the  account  of  tlie  plaintiff  as  to-  what 
transpired  at  the  police  office  is  correct  and  contains  a  statement  of 
all  that  occurred  there,  the  police  justice  gained  no  jurisdiction  over 
his  person  for  the  purpose  of  proceeding  to  judgment.  Jurisdiction 
of  the  person  may  always  be  dfenied  or  put  in  issue.  According  to 
the  account  of  the  plaintiff  he  was  not  aware  that  any  suit  was 
proceeding  and  did  not  intend  to  appear  in  any  suit,  but  supposed 
that  what  transpired  at  the  police  office  was  only  a  casual  conversa- 
tion, of  no  legal  effect  or  pertinence. 

The  police  justice  entered  in  his  docket  a  memorandum  as  though 
the  proceedings  had  been  had  in  a  regular  suit,  and  that  the  defend- 
ant pleaded  guilty  to  a  violation  of  the  ordinance,  whereas,  accord- 
ing to  his  statement  he  only  admitted  what  the  city  clerk  had  said, 
that  he  (the  plaintiff)  was  the  person  who  gave  spiritual  seances, 
without  at  all  conceding  that  they  required  to  be  licensed  under  the 
ordinance. 

The  want  of  a  process  to  bring  a  defendant  into  court  may,  it  is 
true,  be  waived  by  a  voluntary  appearance  in  the  suit ;  but  a  vol- 
imtary  appearance,  to  be  effectual  for  this  purpose,  must  be  with 
knowledge  that  there  is  a  suit  pending  and  with  a  full  intention  to 
appear  therein.  The  mere  presence  of  a  defendant  in  a  court  room 
does  not  authorize  a  magistrate  to  proceed  and  render  a  judgment 
against  him,  without  advising  him  that  a  suit  is  pending  against 
him,  nor  without  a  full  understanding  on  the  part  of  the  defendant 
as  to  the  nature  of  the  proceedings. 

If  the  statement  of  the  plaintiff  is  correct,  not  only  he  did  not 
understand  that  he  was  voluntarily  appearing  and  pleading  guilty, 
in  an  action  for  a  penalty  for  violating  an  ordinance  of  the  city  of 
Rochester,  but  he  did  not  understand  and  was  not  informed  that 
any  such  action  had  been  commenced  against  him,  and  would  not 
have  pleaded  guilty  thereto  if  he  had  known  of  the  complaint. 

The  testimony  of  the  city  clerk  tends  to  corroborate  that  of  the 
plaintiff  in  regard  to  what  took  place  at  the  police  office,  though 
that  of  the  police  justice  tends  to  establish  that  the  plaintiff  fully 
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onderBtood  that  a  complaint  was  made  against  him  for  violating  the 
ordinance,  and  that  he  deliberately  and  understandingly  pleaded 
guilty  thereto.  Of  the  weight  and  effect  of  this  conflicting  evi- 
dence the  jury  were  the  judges,  under  proper  instructions  from  the 
court.  But  the  defendant's  counsel  claim  that  the  judge  decided 
this  conflict  of  the  evidence  in  favor  of  the  plaintiff,  by  instructing 
the  jury  that  the  judgment  rendered  by  the  police  justice  was 
utterly  null  and  void,  and  thus  withdrew  from  their  consideration 
the  question  whether  the  plaintiff  was  informed  that  a  complaint 
was  made  against  him,  and  was  informed  of  the  nature  thereof,  and 
knowingly  pleaded  guilty  thereto.  This  part  of  the  charge  of  the 
county  judge  was  excepted  to.  He  was  requested  to  submit  to  the 
jury  the  question  whether  the  plaintiff  appeared  in  the  action 
against  him  before  the  police  justice,  and  to  charge  the  jury  that  if 
he  voluntarily  appeared  and  submitted  himself  to  the  jurisdiction 
of  the  court  and  pleaded  that  he  had  violated  the  ordinance,  then, 
that  the  judgment  entered  against  him  was  valid.  To  this  the  court 
made  answer :  "  I  decline  so  to- charge,  and  go  further,  and  say  that 
there  was  no  action  pending  before  the  police  justice  in  favor  of 
the  city."     To  which  the  defendant's  counsel  excepted. 

The  counsel  for  the  plaintiff  claims  that  the  judgment  is  a  nullity 
on  its  face  because  it  is  a  judgment  in  a  civil  action  for  a  penalty 
of  fifty  dollars,  and  directs,  in  default  of  its  payment,  the  plaintiff 
be  imprisoned  for  ninety  days  in  the  Monroe  county  penitentiary. 

A  judgment  for  a  penalty  recovered  for  the  violation  of  an 
ordinance  is,  apparently,  authorized  by  section  240  of  title  10  of 
defendant's  charter  to  command  the  amount  to  be  made  of  the 
goods  and  chattels  of  the  defendant  if  such  can  be  found,  if  not 
then  to  commit  the  defendant  to  the  county  jail  for  such  time  as 
shall  have  been  directed  by  the  common  council,  unless  otherwise 
provided  by  the  charter.  It  does  not  clearly  appear  upon  what 
ground  the  county  judge  charged  the  jury  that  the  judgment  pur- 
porting to  have  been  rendered  by  the  police  justice  was  "  utterly 
nuU  and  void,"  nor  upon  what  ground  the  plaintiff's  counsel  claims 
it  to  have  been  void  on  its  face,  and  we  are  left  to  speculate  upon 
the  subject  de  novo. 

It  could  not  be  for  want  of  process  to  bring  the  defendant  before 
the  oourty  for  in  a  civil  action  a  voluntary  appearance  waives  the 
Hun— Yot,  Xin.       21 
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irregularity,  or  even  the  want  of  process.  {AUen  v.  Malcolm^  12 
Abbott  [N.  S.],  337.)  And  it  is  well  established  that  in  a  civil 
action  the  defendant  may  appear  gratis^  that  is,  without  any  process 
to  compel  him  to  appear.  But  though  we  do  not  think  the  judg- 
ment void,  as  seetns  to  be  supposed  by  the  plaintifiPs  counsel,  and 
seems  to  have  been  supposed  by  the  county  judge,  because  of  the 
want  of  any  process  to  bring  the  defendant  into  court,  nevertheless 
we  think  the  judgment  might  well  have  been  held  to  be  void  for 
the  two  following  reasons : 

First.  It  did  not  appear  in  the  case  that  the  common  coimcil  had 
made  any  direction,  as  to  the  length  of  time  for  which  the  defendant 
should  be  committed  to  jail  under  the  said  section  240  of  tlie  defend- 
ant's charter. 

Second.  The  said  section  240  only  authorizes  imprisonment  in 
default  of  payment  in  the  county  jaU  of  Monroe  county,  and  we 
are  not  referred  to  any  statute  which  authorizes,  in  such  cases,  a 
judgment  for  imprisonment  in  the  "  Monroe  cown;i/y  penitentia/ry '' 
for  default  of  goods  and  chattels,  whereof  to  make  the  amount  of 
the  recovery  in  such  an  action. 

For  these  reasons,  therefore,  we  are  of  the  opinion  that  the  judg- 
ment rendered  by  the  police  justice  was  void,  and  that  the  money 
which  the  plaintiff  sued  to  recover  was  paid  imder  the  duress  of  a 
void  judgment  and  could  be  recovered  back. 

Judgment  and  order  a£Srmed. 

Present — Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 

Judgment  and  order  of  Monroe  County  Court  denying  a  new 
trial,  afiSrmed. 


Digitized  by  VjOOQlC 


RISLEY  V,  WIGHTMAN.  163 

Fourth  Defabtment,  January  Term,  1878. 


COLUMBUS   C.   RISLEY,   as  Executor,  etc.,  op  ELIZA  R. 
WIGHTMAN,  Rbspondbnt,  v.  JAMES  R.  WIGHTMAN, 

ApPELLAin-. 

Plaintiff  described  in  pleading  as  exectUor  instead  of  as  admtnisircUor —  amendment 
aUatoed  at  Chneral  Term — Drfeet  of  pa/rties — must  he  pleaded  —  Indorsement 
on  note  —  when  it  takes  a  ease  out  of  statute  of  limitations. 

In  this  action,  brought  upon  a  promissory  note  made  and  delivered  to  one  Eliza 
R  Wightman,  the  complaint  alleged  her  death,  the  admission  of  her  will  to 
probate,  and  the  issue  of  letters  testamentary  to  the  plaintiff  as  sole  executor. 
The  answer  denied  the  appointment  of  plaintiff  as  executor  and  the  issue  of 
letters  testamentary  to  him.  Upon  the  trial  it  appeared  that  no  executor  had 
been  named  in  the  will,  and  that  letters  of  administration  with  the  will 
annexed  had  been  granted  to  the  plaintiff  and  one  Harriet  E.  Ackerley. 

Held,  that  the  error  in  the  description  of  the  representative  character  of  the 
plaintiff  was  amendable,  either  before  or  after  judgment,  and  that  such 
amendment  should  be  allowed  by  the  General  Term  upon  appeal. 

That  any  defect  of  parties  plaintiff,  arising  from  the  omission  of  the  plaintiff 
to  join  his  co-administratrix  with  him,  was  waived  by  the  failure  of  the 
defendant  to  set  up  the  defect  in  his  answer. 

The  defendant  claimed  that  the  action  was  barred  by  the  statute  of  limitations. 
The  note  was  dated  March  1,  1864,  payable  one  year  after  date.  Upon  the 
back  of  the  note  were  indorsements  of  interest  in  the  handwriting  of  the  testa- 
trix, dated  in  1865,  1866,  1867,  1868  and  1860,  and  May  9,  1870.  The  action 
was  conmienced  April  12,  1876. 

Hdd,  as  the  indorsements  purported  to  have  been  made  by  the  testatrix  before 
the  note  was  outlawed,  they  were  admissible  in  evidence  against  the  defend- 
ant, without  proof  of  actual  payment. 

Whether  or  not  such  payments  were  actually  made  was  a  question  for  the  jury. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  Terdict  of  a  jury. 

H.  J.  CoggeshaU^  for  the  appellant. 

Henry  T.  Wiley ^  for  the  respondent. 

Taixxxtt,  J. : 

This  is  an  appeal  from  a  judgment  recovered  on  a  verdict  rendered 
at  the  Oneida  circuit.  The  action  is  upon  a  promissory  note  made 
and  delivered  to  one  Eliza  R.  Wightman  in  her  lifetime^  and  the 
plaintiff  8u?s  {^  h^r  ei^cQutort 
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In  the  complaint,  after  alleging  the  death  of  Eliza  R.  Wightman, 
he  alleges  that  the  will  was  admitted  to  probate  by  the  surrogate  of 
Oneida  coimty,  and  that  letters  testamentary  were,  thereupon,  duly 
issued  to  the  plaintiff  afi  sole  executor.  The  defendant  by  his 
answer  denied  that  the  plaintiff  was  ever  appointed  executor  of 
Eliza  R.  Wightraan,  or  that  letters  testamentary  were  ever  issued 
to  the  plaintiff  as  sole  executor  of  said  Eliza. 

When  the  will  came  to  be  introduced  it  appeared  that  the  places 
left  for  the  names  of  executors  had  never  been  filled  up,  and  that 
instead  of  letters  testamentary  iiaving  been  issued  to  the  plaintiff, 
he  had,  jointly  with  one  Harriet  E.  Ackerley,  been  appointed  admin- 
istrator with  the  will  annexed,  and  the  defendant  moved  for  a  non- 
suit on  the  ground,  that  "this  action  having  been  brought  and 
prosecuted  in  the  name  of  the  plaintiff  as  sole  executor,  and  the 
evidence  showing  that  he  is  administrator  with  the  will  annexed, 
he  cannot  under  the  pleadings  recover  as  such  sole  executor ;"  and, 
that  the  action. is  brought  and  prosecuted  in  the  name  of  Columbus 
C.  Risley,  as  sole  executor  of  the  estate  of  Eliza  R.  Wightman, 
deceased,  whereas,  the  letters  offered  by  plaintiff  and  received  in 
evidence,  show  that  Columbus  C.  Risley  is  not  such  sole  executor, 
but  is  co-administrator  with  Harriet  E.  Ackerly,  with  the  will 
annexed.  The  objection  thus  made  presented  two  points:  First, 
Whether  the  plaintiff  could  recover  by  reason  of  the  variance  in  his 
description  of  his  representative  character ;  second,  because  of  the 
non-joinder  as  plaintiff  of  the  co-administratrix  of  the  plaintiff. 
As  to  the  misdescription  by  the  plaintiff  of  his  representative 
character  the  complaint  was  amendable  in  that  respect  and  should 
be  amended  accordingly.  {Ba/nk  of  Hoaxmui  v.  Magee^  20  N.  T., 
355.)  Where  it  is  held  that  a  misdescription  of  the  plaintiff  is 
amendable  before  or  after  judgment.  As  an  amendment  describing 
the  plaintiff  as  administrator,  with  the  will  annexed,  instead  of 
executor,  does  not  change  the  rights  of  the  parties,  and  constitutes 
a  mere  technical  variance  in  the  description  of  the  representative 
character,  and  the  defendant  has  not  been  in  any  way  mislead  or 
injured  by  such  misdescription,  the  complaint  is  ordered  to  be 
amended  under  section  173  of  the  Code  of  Procedure  in  force  when 
this  action  was  tried,  and  section  723  of  the  Code  of  Civil  Procedure, 
by  stating  the  title  of  the  plaintiff  as  that  of  administrator,  with  the 
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will  annexed,  and  by  changing  the  averment  that  letters  testamentary 
were  issned  to  the  plaintiff  by  the  snprogate  of  Oneida  county,  to 
an  averment  that  letters  of  administration,  with  the  will  annexed, 
were  so  issned. 

As  to  the  non-joinder,  the  answer  does  not  set  up  any  facts  show- 
ing any  defects  of  parties  plaintiff ;  and  as  no  such  defect  appears 
on  the  face  of  the  complaint,  the  non-joinder  of  the  co-administrator 
was  waived  by  the  defendant,  when  he  omitted  to  allege  in  his 
answer  the  facts  which  show  that  Harriet  E.  Ackerley  ought  to  have 
been  joined  with  the  plaintiff  in  bringing  the  action.  If  such 
facts  had  been  set  up  in  the  answer,  the  plaintiff  might  have  come 
to  the  trial  prepared  to  show  that  Harriet  E.  Ackerley  had  resigned 
or  been  removed  before  the  action  was  conmienced. 

The  defendant  also  set  up,  by  way  of  defense,  tliat  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  commence- 
ment of  the  suit.  The  note  in  question  was  dated  March  1,  1864, 
payable  one  year  after  date ;  certain  indorsements  of  partial  pay- 
ments on  the  note  were  proved  to  be  in  the  handwriting  of  the 
testatrix.  The  indorsements  were  dated  in  1865,  1866,  1867,  1868, 
1869,  and  the  last,  a  payment  of  twenty  dollars,  on  May  9,  1870. 
The  testatrix  died  in  1875,  and  the  suit  was  commenced  April  12, 
1876.  The  part  payment.  May  9,  1870,  took  the  case  out  of  the 
statute  for  six  years  ensuing  that  payment.     (Code,  §  110.) 

The  indorsements  in  the  handwriting  of  the  testatrix  which  pui> 
port  to  have  been  made  before  the  note  was  outlawed  were  admis- 
sible in  evidence.  The  fact  that  the  indorsements  constituted 
admissions  against  the  interest  of  the  testatrix,  at  the  time  they 
were  made,  rendered  them  admissible  in  evidence  against  the 
defendant,  Mdthout  proof  of  the  actual  payments.  Whether  the 
payments  were  actually  made  was  a  question  for  the  jury.  {Hose- 
hoom  V.  jBiUington,  17  Johns.,  182;  Cojm  v.  Buchiw/m^  12  Maine, 
471 ;  Smith's  Leading  Cases,  725,  marginal.) 

The  judgment  is  affirmed  and  the  amendment  of  the  complaint 
specified  in  this  opinion  ordered. 

Present  —  Mitllin,  P.  J.,  Taloott  and  Smtth,  J  J. 

Judgment  affirmed  and  complaint  ordered  to  be  amended  as 
specified  in  the  opinion. 
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Ijjw     NORTHERN  INSURANCE  COMPANY  OF  NEW  YORK, 
Respondent,  v.  JOHN  C.  WRIGHT,  Appellant. 

Surety  —  request  thai  creditor  toiU  foredoee  mortg<ige  —  neglect  to  comply  with — 

effect  of. 

The  defendant  being  the  owner  of  a  bond  and  mortgage,  dated  September  28» 
1869,  for  $4,400,  $500  of  principal  being  payable  on  January  first  of  each  year 
from  date,  assigned  the  same  on  September  d6,  1872,  guaranteeing  that  the 
security  was  sufficient  for  the  payment  of  the  amount  thereof,  and  guarantee- 
ing also  the  collection  of  the  same.  In  January,  1878,  several  installments  of 
principal  being  due  and  unpaid  the  secretary  of  the  plaintiff,  who  then  held 
the  bond  and  mortgage  under  such  assignment  and  guarantee,  wrote  to  the 
defendant  in  regard  to  it.  The  defendant  called  at  the  office  and  notified  the 
secretary  that  he  wanted  the  company  to  foreclose  the  said  mortgage.  The 
company  neglected  to  foreclose  the  mortgage  until  October  18,  1875.  In 
the  meantime  a  frame  dwelling,  worth  $3,000,  had  burned  down,  and  only 
$700  of  insurance  was  received  thereon. 

A  deficiency  having  arisen  upon  the  sale,  for  which  it  was  sought  to  hold  the 
defendant  liable,  held,  that  the  act  of  the  company  in  failing,  for  more  than  two 
years,  to  foreclose  the  mortgage,  after  defendant  had  requested  it  so  to  do, 
relieved  him  from  all  liability  for  the  deficiency  which  had  arisen. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee  in  an  action  brought  upon  the  following 
guarantee  given  by  the  defendant  as  administrator  of  Lucinda 
Wright,  upon  the  assignment  of  a  bond  and  mortgage  given  by 
Michael  Langdon  to  defendant's  intestate,  to  wit:  "I,  John  C. 
Wright,  do  hereby  guarantee  that  the  said  security  is  amply 
sufficient  for  the  payment  of  the  amount  secured  to  be  paid  by  said 
mortgage,  and  I  hereby  guarantee  the  collection  of  the  said  mort- 
gage." 

McCain  dk  WiUio/mSj  for  the  appellant. 

«/".  MtbUiUy  Jr.,,  for  the  respondent. 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee.  The  action  is  brought  on  a  guaranty  of  collection  on  the 
assignment  of  a  bond  and  mortgage.     The  bond  and  mortgage 
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assigned  were  dated  on  the  28th  of  September,  1869,  and  were  to 
Becnre  $4,400  of  principal,  payable  $500  on  the  first  day  of  January 
in  each  year  thereafter  with  interest  annually.  The  defendant  held 
the  legal  title  to  the  said  bond  and  mortgage  aa  administrator  of 
Lncinda  Wright,  whose  sole  heir  he  also  was.  The  plaintifiE  is  the 
successor  to  the  title  of  the  Black  Kiver  Insurance  Company.  On 
the  26th  day  of  September,  1872,  the  defendant  assigned  the  bond 
and  mortgage  to  George  F.  Paddock  and  accompanied  such  assign- 
ment with  his  guaranty,  that  the  security  was  suflScient  for  the  pay- 
ment of  the  amount  secured  to  be  paid  by  said  mortgage,  and  a 
guaranty  of  the  collection  of  said  bond  and  mortgage ;  and  on  the 
20th  of  October,  1872,  Paddock  duly  assigned  the  said  bond  and 
mortgage  and  guaranty  of  collection  to  the  Black  River  Insurance 
Company,  the  name  of  which  has  been  changed  to  that  of  the  plain- 
tiff, under  chapter  208  of  the  Laws  of  1875.  The  defendant  was  a 
director  of  the  Black  River  Insurance  Company  and  a  member  of  the 
executive  committee  of  said  board  until  January  4,  1874,  but  never 
attended  any  meeting  of  said  board  or  said  committee  after  Febru- 
ary 3,  1873.  Orrin  C.  Frost  was  the  secretary  of  the  Black  River 
Insurance  Company  from  its  organization  until  January  4,  1874. 
In  January,  1873,  several  installments  of  principal  having  become 
due  on  said  bond  and  mortgage  and  remaining  unpaid,  Frost,  as 
such  secretary,  wrote  to  the  defendant  in  regard  to  the  payments 
due  on  the  mortgage,  and  requested  him  to  see  Mr.  Langdon,  the 
mortgagee,  and  have  it  paid.  In  repponse  to  that  letter  the  defend- 
ant called  at  the  office  of  the  Black  Eiver  Insurance  Company,  and 
then  and  there  notified  Frost  that  he  wanted  the  company  "  to  fore- 
close the  said  mortgage,  and  by  due  course  of  law."  At  that  time 
there  was  a  frame  dwelling-house  upon  the  mortgaged  premises 
worth  some  $2,000,  which  was  destroyed  by  fire  in  October  of  the 
same  year.  The  building  was  insured  for  $1,000,  but  in  conse- 
quence of  a  dispute  as  to  the  liability  of  the  insurance  company 
only  $700  was  paid  upon  the  loss,  which  was  paid  to  the  Black 
River  Insurance  Company. 

The  Black  River  Insurance  Company  commenced  a  foreclosure 
of  the  said  mortgage  on  the  13th  day  of  October,  1875,  and  obtained 
a  judgment  of  foreclosure  and  sale,  and  in  and  by  the  said  judgment 
it  was  adjudged  that  there  was  due  to  the  insurance  company,  as 
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asBigiiee  of  said  mortgage,  the  smn  of  $4,561.48  for  its  debt  and 
$120.99  costs.  The  defendant  was  made  a  party  defendant  in  that 
snit,  bnt  no  personal  claim  was  made  against  him.  The  referee 
finds  that  Frost  never  communicated  to  any  of  the  other  oflSicers  of 
the  company  the  request  of  the  defendant  that  the  mortgage  should 
be  foreclosed. 

Here  was  a  delay  of  some  two  years  and  nine  months,  after  the 
Black  River  Insurance  Company  had  been  expressly  requested  by  the 
surety  to  proceed  and  enforce  the  collection  of  the  demand  against 
the  principal,  before  any  proceedings  were  commenced  to  that  end, 
when  the  security  was  in  all  probability  good  for  the  amount  then  due 
and  which  would  have  become  due  while  the  foreclosure  was  in  pro- 
gress. It  is  well  settled  in  this  State  that  if  a  surety  requests  the 
holder  to  proceed  and  enforce  his  security  against  the  principal,  and  he 
omits  to  do  so  within  a  reasonable  time  so  that  a  loss  occurs,  the 
surety  is  discharged.  {King  v.  BoLdmrn^  17  Johns.,  384 ;  Remsen 
V.  Beehrum^  25  N.  Y.,  552.) 

But  again.  The  action  is  upon  a  guarantee  of  collection,  and  no 
notice  was  necessary  from  the  surety  to  the  creditor  requiring  the 
latter  to  proceed  with  due  diligence  to  collect  the  principal  security. 
It  is  a  condition  precedent  in  such  a  case  that  the  creditor  shall  dili- 
gently endeavor  to  collect  the  amoimt  of  the  principal  debtor,  by 
exhausting  the  ordinary  legal  remedies  for  that  purpose,  and  if  he 
fails  to  do  this  the  surety  is  discharged. 

In  Keyes  v.  Tifft  (1  Cow.,  98)  it  was  held  that  the  allowance  of 
the  lapse  of  one  term  after  the  debt  became  due  without  suit  against 
the  principal,  discharged  the  surety. 

In  (Jra/ig  v.  Pa/rMs  (40  N.  Y.,  181)  it  was  held  that  a  delay  of 
six  months  in  foreclosing  a  mortgage  after  a  payment  became  due, 
discharged  the  guarantor.  (See,  also,  Moaldey  v.  Riggs^  19  Johns., 
69  ;  Lovelcmd  v.  Shepa/rd^  2  Hill,  139.) 

The  referee  seems  to  recognize  this  as  the  settled  law,  for  h^  finds 
that  the  creditor  was  bound  to  proceed  with  due  diligence  to  collect 
the  amount  due  on  the  bond  and  mortgage  as  the  same  became  due 
and  payable,  by  process  of  law,  "as  a  condition  precedent  to  a 
recovery  on  said  guarantee  against  the  defendant,''  but  he  allows  a 
recovery  against  the  defendant  upon  the  ground,  as  stated  by  him, 
that,  "by  his  acts  and  negotiations  with  the  oflSicers  of  the  said 
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insurance  company  and  plaintiff,  he  waived  a  strict  compliance  with 
such  condition  precedent."  We  do  not  see  in  the  case  any  sufficient 
evidence  of  a  waiver  on  the  part  of  the  defendant  of  a  compliance 
with  the  conditions  precedent.  It  appears  that  in  April,  1873,  the 
mortgagor  and  obligor,  wishing  to  remove  from  the  premises,  con- 
veyed them  to  the  defendant  under  an  agreement  that  the  defend- 
ant might  sell  them,  returning  to  the  mortgagor  any  surplus  that 
should  be  obtained  on  the  sale  over  and  above  the  amount  of  the 
bond  and  mortgage  held  by  the  insurance  company,  to  which  mort- 
gage the  conveyance  was  made  subject.  The  defendant  did  not, 
in  any  manner,  assume  the  payment  of  the  bond  and  mortgage. 

It  is  said,  too,  that  the  defendant  kept  the  fact  that  he  had  a  con- 
veyance of  the  premises  concealed  from  tlie  insurance  company. 
The  evidence,  perhaps,  tends  to  show  that  the  defendant  did  not 
mention  the  fact  of  this  conveyance  to  the  officers  of  the  insurance 
company,  but  fails  to  show  that  the  conveyance  was  surreptitiously 
taken,  or  was  intentionally  concealed.  It  was  put  upon  record  in 
May,  1873,  and  the  defendant  was  in  possession,  so  far  as  anybody 
was  (the  mortgagor  having  left  the  farm  and  removed  to  another 
place).  Besides,  there  was  no  reason  why  the  defendant  was  bound 
to  notify  the  insurance  company  of  the  fact  of  the  conveyance.  It 
was  an  arrangement,  as  appears,  made  by  them  for  the  convenience 
of  the  mortgagor,  that  if  the  defendant  had  an  oppoi-tunity  to  sell 
the  place,  he  might  be  in  a  position  to  convey  without  sending  to 
the  mortgagor  for  a  deed. 

The  defendant  resided  in  the  neighborhood  of  the  mortgaged 
premises,  some  sixteen  miles  distant  from  the  office  of  the  insurance 
company.  The  president  of  the  company  testifies  that  the  defend- 
ant told  him  that  the  mortgagor  was  a  poor  man,  and  advised  that  the 
property  be  sold,  and  that  he,  the  president,  acquiesced  in  the  plan 
and  arranged  with  the  defendant  to  negotiate  a  sale  if  possible, 
and  frequently  inquired  if  he  had  perfected  a  sale  —  to  which,  the 
defendant  replied,  that  he  had  not  and  that  he  had  written  to  one 
or  two  persons  about  it.  In  all  this,  we  see  no  evidence  of  any 
intention  on  the  part  of  the  defendant  to  waive  any  of  his  rights 
as  a  surety,  but  his  acts  seemed  to  have  been  entirely  consistent 
with  a  desire  to  have  the  matter  so  arranged,  that  both  himself  and 
the  insurance  company,  should,  if  possible,  be  saved  from  loss. 
Hun  — VouXIII.      22 
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We  think  there  was  no  evidence  of  any  waiver  of  the  condition 
precedent ;  especial! j  as  the  defendant  had  made  a  special  request 
that  the  mortgage  should  be  foreclosed  at  once,  and  the  company 
failing  to  take  any  measures  for  that  purpose  the  defendant  might 
well  have  considered  himself  discharged  from  his  guaranty,  and 
the  acts  and  negotiations  by  him  afterwards  which  have  been 
adverted  to,  are,  we  think,  not  inconsistent  with  an  intention  of 
insisting  upon  the  rules  of  law  as  applicable  to  his  case.  The 
question  fairly  arose  on  a  motion  for  a  nonsuit  and  on  the  excep- 
tions to  the  decision.  As  this  view,  if  correct,  disposes  of  the  case, 
we  do  not  examine  any  of  the  other  exceptions. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  the  event. 

Present  —  Taloott  and  Smith,  J  J. ;  Mullin,  P.  J.,  not  sitting. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  the  event. 


THE  CAYUGA  KAILWAY  COMPAKY,  Plaintiff,  v.  COR- 
NELIUS A.  NILES,  Defendant. 

Parol  agreement^  easemejU  cannot  be  created  by — not  to  be  performed  under  one 
year —  wlien  it  inures  as  a  license. 

The  defendant's  assignor  having  a  Ave  years'  lease  of  certain  lands,  upon  which 
was  a  stone  quarry,  entered  into  a  parol  agreement  with  plaintiff's  assignor, 
by  which  the  latter,  a  railroad  company,  were  to  lay  a  side  track  to  the  quarry 
oyer  the  leased  land;  and  were  to  be  allowed  to  take  such  loose  dirt  and  stone 
as  they  might  need  for  their  road,  for  which  they  were  to  pay  plaintiff's  assignor 
$100  per  year,  and  he  was  to  use  the  side  track  to  ship  his  stone.  The  agree- 
ment was  to  continue  during  the  term  of  the  lease.  Subsequently  the  plain- 
tiff, having  become  vested  with  all  the  rights  of  the  first  company,  paid  fifty 
dollars  on  account  of  the  rent  and  used  the  side  track  to  draw  stone  and  dirt. 
Thereafter,  desiring  to  abandon  the  agreement  and  take  up  the  tracks,  they 
were  prevented  by  the  defendant  from  removing  the  same. 

In  this  action  of  replevin,  brought  by  the  railroad  company  to  recover  the  iron 
and  ties  and  for  damages  for  the  detention  of  the  same,  held,  that  the  effect 
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of  the  agreement  would  be  to  ipve  the  company  an  easement  in  the  land 
apon  Which  the  tracks  were  laid,  and  that,  as  it  was  a  parol  agreement,  it 
was  Yoid  under  the  statute  of  frauds. 

That  it  was  also  void,  because  it  was  a  contract  not  to  be  performed  within  one 
year. 

That  the  i^ireement,  thougk  void  m  a  contract,  was  valid  as  a  license;  the  com- 
pany were  not  therefore  trespassers  in  laying  the  tracks  thereunder,  and  that 
for  that  reason  the  rails  and  ties  so  laid  down  did  not  become  fixtures. 

That  plaintiff  was  entitled  to  recover.     * 

Motion  for  a  new  trial  on  a  case  and  exceptions  ordered  to  be 
heard,  in  the  first  instance,  at  the  General  Term,  after  a  verdict  in 
favor  of  the  plaintiff,  directed  by  the  court 

J.  T.  Pingree^  for  the  defendant. 

J.  It,  CoXj  for  the  plaintiff. 

Taloott,  J. : 

This  is  a  motion  for  a  new  trial,  on  behalf  of  the  defendant,  on 
exceptions  taken  at  the  Caynga  Circuit  and  ordered  to  be  heard  at 
the  General  Term  in  the  first  instance. 

The  action  was  in  replevin  for  the  wrongful  detention  of  certain 
railroad  iron  and  a  quantity  of  ties  laid  down,  and  constituting  a 
railroad  track  leading  from  the  main  track  of  what  was  lately  the 
Cayuga  Lake  Kailroad  Company,  now  belonging  to  the  plaintiff. 
The  said  side  track  is  about  eighty  rods  long  and  was  laid  upon  and 
across  land  belonging  to  Mrs.  Winegar  and  led  to  a  stone  quarry 
situated  on  Mrs.  Winegar's  land. 

One  Hawley  was  the  lessee  from  Mrs.  Winegar  of  the  premises 
on  which  the  side  track  was  laid,  and  the  side  track  was  laid  by  the 
Cayuga  Lake  Bailroad  Company,  the  predecessors  in  title  of  the 
plaintiff,  by  and  under  an  agreement  between  that  company  and 
Hawley,  the  lessee  of  Mrs.  Winegar.  The  railroad  company  wished 
to  procure  loose  stones  and  dirt  for  the  purposes  of  the  railroad 
from  the  said  quarry.  Hawley  had  taken  a  lease  of  the  premises 
for  the  term  of  five  years  from  September  3,  1873,  at  the  annual 
rent  of  $500,  and  it  was  then  agreed  between  Hawley  and  the  rail- 
road company,  by  parol,  to  the  effect  that  the  company  was  to  lay 
this  track  to  the  quarry  and  to  have  the  earth  and  loose  stones  down 
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to  the  bnilding  stone,  and  were  to  send  their  cars  into  the  qnany 
by  means  of  the  side  track  and  take  out  what  they  wanted,  and  in 
consideration  thereof  the  company  agreed  to  pay  $100  per  year  of 
the  annual  rent  due  by  Hawley's  lease,  and  if  Hawley  loaded  the 
cars  for  the  company  it  was  to  pay  him  certain  rates  for  so  doing. 

The  Cayuga  Lake  Railroad  Company,  under  the  said  parol  agree- 
ment, laid  down  the  side  track  .which,  by  the  parol  agreement, 
Hawley  was  to  use  in  shipping  building  stone  from  the  quarry. 
The  agreement  was  to  continue  during  the  term  of  Hawley's  lease. 
Whether  the  Cayuga  Lake  Railroad  Company  had  ever  availed 
itself  of  the  privilege  of  taking  out  the  loose  earth  and  stone,  or 
whether  that  company  ever  paid  any  thing  on  the  rent  of  $100  per 
year,  did  not  appear.  The  Cayuga  Lake  Railroad  Company  and  all 
its  lands  and  premises,  rights  of  way,  side  track,  branches,  turnouts? 
etc.,  owned  by  the  company  on  December  6, 1872,  or  to  be  thereafter 
constructed,  erected  or  acquired,  in  any  way  connected  with,  or 
appurtenant  to,  the  said  railroad  track,  was  sold  on  the  foreclosure 
of  a  second  mortgage  and  purchased  by  one  James  Stillman,  to 
whom  the  referee,  who  made  the  sale,  conveyed  on  the  29th  of 
August,  1874,  and  Stillman  conveyed  to  the  plain tiflFs.  Li  the 
meantime  Hawley,  by  parol,  transferred  his  lease  by  parol  to  the 
defendant  Niles,  who  had  been  a  partner  with  Hawley  in  working 
the  quarry. 

The  new  company  (the  plaintiff)  by  its  president,  agreed  by  parol 
with  Niles,  that  the  arrangement  should  continue  at  the  same  price 
of  $100  per  year,  and  went  in  and  took  out  the  dirt  and  loose 
stones,  aud  paid  Niles  for  what  cars  he  loaded  at  the  rates  which 
had  been  agreed  on  —  and  paid  also  fifty  dollars  on  account  of  the 
rent.  In  1875,  the  superintendent  of  the  plaintiff's  road  was  desir- 
ous of  removing  the  said  rails  and  ties  composing  the  said  side 
track,  but  was  forbidden  and  prevented  by  Niles,  the  defendant. 

On  this  appeal,  the  defendant's  counsel  presents  two  points, 
which  arose  on  his  motion  for  a  nonsuit,  and  to  the  ruling  of  the 
justice  at  the  Circuit : 

First.  That  the  contract  was  not  void  by  the  statute  of  frauds. 

Second.  That  if  void  then  the  placing  of  the  side  tracks  on  the 
premises  waa  a  trespass,  and  the  said  rails  and  ties  became  fixtures, 
for  which,  therefore,  this  action  would  not  lie. 
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We  think  the  contract  was  void  at  law  under  the  statute  of  frauds, 
as  being  an  agreement  for  an  easement,  whereby,  if  valid,  the 
premises,  so  far  as  the  leasehold  interest  for  five  years  was  concerned, 
became  the  servient  tenement. 

The  statute  is,  that  no  estate  or  interest  in  lands,  or  any  trust  or 
power,  over  or  concerning  lands,  or  in  any  manner  relating  thereto, 
ahall  be  created,  granted  or  assigned,  etc.,  unless  by  act  or  opera- 
tion of  law  or  by  a  deed  of  conveyance. 

We  think,  also,  the  contract  was  void  as  not  to  be  performed 
within  a  yeai*.  {Pitkin  v.  The  Long  Isla/nd  Railroad  Compam/^ 
3  Barb.  Ch.,  221 ;  Day  v.  The  New  York  Central  Badiroad  Co., 
31  Barb.,  548.) 

We  think,  also,  that  the  rails  and  ties  so  laid  down,  did  not 
become  fixtures,  for  the  intent  was  that  they  were  to  be  placed 
there  for  a  temporary  purpose  and  the  consent  of  the  lessee,  though 
void  as  a  contract,  inured  as  a  license  and  prevented  the  act  from 
being  a  trespass.  The  receipt  of  the  fifty  dollars  on  account  of 
rent,  was  conclusive  evidence  of  the  consent  of  the  lessee  to  the 
oocupation  of  the  premises  by  the  side  track,  and  judgment  should 
be  ordered  for  the  plaintiff  on  the  verdict. 

Present — Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 

New  trial  denied  and  judgment  ordered  for  the  plaintiff  on  the 
verdict. 


MICHAEL    HENNESSY,   Jr.,    Appellant,   v.   DENNIS 
CONNOLLY,  Respondent. 

Boiieem&n — potoer  of,  to  arrest  for  violating  city  ordinance, 

A  policeman  has  no  authority  to  arrest,  without  a  warrant,  a  person  violating  a 
city  ordinance,  unless  expressly  authorized  so  to  do  by  the  city  charter,  or 
unless  sach  violation  of  the  ordinance  is  accompanied  by  a  breach  of  the 
peace. 

BtUo^  Y.  Bluet  (5  Lans.,  84)  distinguished. 
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Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  made  at  the  Special 
Term  denying  a  motion  for  a  new  trial  made  upon  a  case  and 
exceptions. 

S.  A.  WMy  for  the  appellant. 

N.   W.  Nutting^  for  the  respondent. 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  for  the  defendant,  rendered 
on  a  verdict  at  the  Oswego  Circuit,  and  from  an  order  of  the  Spe- 
cial Term  denying  a  new  trial.  The  action  was  for  assault  and  bat- 
tery and  false  imprisonment.  The  defendant  was  a  policeman  of 
the  city  of  Oswego,  and  arrested  the  plaintiff  on  view  and  without 
warrant,  on  the  charge  of  violating  an  ordinance  of  the  city,  which 
is  as  follows,  viz. :  "  Section  8.  The  bridge  across  the  Oswego  river 
in  this  city,  on  the  line  of  Bridge  street,  shall  be  kept  and  reserved 
free  from  all  obstructions,  and  all  groups  and  assemblages  of  per- 
sons thereon  at  any  time  are  strictly  prohibited.  No  person  or  per- 
sons shall  sit  or  stand  on  said  bridge  or  any  railing  thereof  or  occupy 
the  same  so  as  in  any  manner  to  obstruct  the  free  passage  thereof, 
or  to  hinder,  molest  or  annoy  any  person  in  passing  along  the  same ; 
and  no  person  shall  peddle  any  fruits,  nuts  or  other  articles  or 
things  thereon.  Whoever  shall  violate  any  provision  of  this  section 
shall  forfeit  a  penalty  of  five  dollars  for  each  and  every  offense." 

By  the  charter  of  the  city  of  Oswego,  title  3,  section  8  (Sess.  Laws 
of  1860,  ch.  463),  the  penalty  for  a  violation  of  such  an  ordinance 
is  to  be  collected  before  a  justice  of  the  peace,  or  other  court,  and 
the  first  process  may  be  by  civil  warrant  or  summons. 

The  justice  at  the  Circuit  instructed  the  jury  that  the  plaintiff  was 
violating  a  city  ordinance  in  regard  to  the  bridge,  and  if  he  did 
not  desist  at  the  command  of  the  officer  then  the  officer  had  a  right 
to  arrest  him  without  any  process. 

We  find  nothing,  and  are  referred  to  no  section  in  the  charter  of 
the  city  of  Oswego,  providing  that  a  policeman  may  arrest  without 
warrant  and  simply  on  view,  for  the  violation  of  a  city  ordinance. 
It  is  not  like  the  charter  of  Syracuse,  which  was  examined  by  thia 
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court  in  this  respect  in  ButoVph  v.  Blust  (5  Lansing,  84) ;  and  it 
was  found  in  that  charter  the  power  was  expressly  conferred  on  a 
policeman  of  the  city  to  arrest,  detain  and  take  before  the  police 
justice,  any  person  whom  he  shall  find  committing  a  violation  of 
any  ordinance  of  the  city. 

Admitting  the  obstruction  of  the  bridge  to  have  been  a  misde- 
meanor, the  policeman  had  no  authority  to  arrest  the  defendant 
unless  such  misdemeanor  was  accompanied  by  a  breach  of  the  peace 
at  common  law.  {Butolph  v.  Blust^  stepra.)  There  was  some  evi- 
dence tending  to  show  a  breach  of  the  peace  by  the  plaintiff,  pre- 
liminary to  the  arrest,  and  that  the  conduct  of  the  plaintiff  was 
reprehensible  in  the  extreme,  but  the  difficulty  with  the  charge 
excepted  to  is,  that  it  was  not  in  any  manner  qualified ;  and  the 
jury  was  instructed  generally  that  if  the  plaintiff  was  violating  a 
city  ordinance  and  did  not  desist  on  demand,  the  policeman  had  a 
right  to  arrest  him  without  warrant. 

It  may  be  that  a  policeman  should  have  authority  to  arrest  with- 
out warrant,  and  on  view,  any  person  engaged  in  the  violation  of  a 
city  ordinance,  and  we  presume  this  authority  is  conferred  by  most 
city  charters,  but  it  is  a  matter  which  rests  with  the  legislature,  and 
until  the  power  is  conferred,  an  arrest  by  a  constable  without  wai> 
rant,  in  case  of  a  misdemeanor,  can  only  take  place  where  it  is 
accompanied  by  a  breach  of  the  peace.  (1  Chitty's  Orim.  Law,  13 ; 
Carpenter  v.  MiUsy  29  How.  Pr.  K.,  473.) 

For  the  reason  that  the  jury,  under  the  instruction  given  them, 
cannot  be  deemed  to  have  found  a  breach  of  the  peace,  the  judg- 
ment and  order  denying  a  new  trial  must  be  reversed. 

Present  —  Mullin,  P.  J.,  Talcott  and  Smfih,  J  J. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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MORTIMER  P,  WORTHY,  ab  Assignee  of  DUDLEY  W. 
CASE,  Plahtoff,  v.  DAVID  V.  BENHAM,  Sheriff  of 
Ontabio  County,  Defendant. 

OenenU  amgnment  —failure  of  amgnee  to  gvfoe  bond — erfeet  of — chap.  348  of  1860 

and  chap,  56  of  1875. 

Under  the  provisions  of  chapter  848  of  1860,  as  amended  by  chapter  56  of  1875, 
relating  to  general  assignments,  the  failure  of  the  assignee  to  enter  into  the 
bond  within  the  time  thereby  prescribed  does  not  invalidate  the  assignment. 
The  statute  simply  prohibits  him  from  selling  the  assigned  property  or  con- 
verting it  to  the  purposes  of  the  trust  until  he  shall  have  entered  into  such 
bond. 

Motion  for  a  new  trial  on  a  case  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  the  General  Tenn,  after  a  nonsuit 
directed  by  the  court. 

Metcalf  &  Fields  for  the  plaintiflF. 

Eokom  HickSy  for  the  defendant. 

Taloott,  J. : 

This  is  a  motion  for  a  new  trial  after  a  nonsuit  at  the  Ontario 
Circuit,  upon  exceptions  ordered  to  be  heard  at  the  Getieral  Term 
in  the  first  instance.  The  action  is  for  taking  and  detaining  6,000 
hoop  poles. 

The  plaintiff  claims  as  the  assignee  of  one  Dudley  W.  Case 
under  an  assignment  for  the  benefit  of  creditors  ratably  and  with- 
out giving  preferences.  The  assignment  was  dated  and  acknowl- 
edged the  25th  day  of  September,  in  the  year  1876.  Case  made 
a  schedule  and  inventory  of  the  assigned  property,  pursuant  to  sec- 
tion 2  of  chapter  348  of  the  Laws  of  1860.  No  question  was  made 
as  to  the  form  or  contents  of  the  said  schedule  and  inventory. 
The  schedule  and  inventory  were  duly  verified  by  Case  on  the  19th 
day  of  October,  1876,  and  delivered  to  the  county  judge  on  the 
28th  of  October,  1876,  and  filed  in  the  office  of  the  county  clerk 
on  the  3Qth  of  October,  1876. 
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The  defendant  justifies  the  taking  and  detaining  of  the  goods,  as 
sheriflE  of  Ontario  county,  by  virtue  of  an  execution  in  favor  of  one 
Edwin  Bond  on  a  judgment  against  the  assignor,  Case,  recovered 
in  February,  1877.  The  defendant  alleged  in  his  answer  that  the 
said  assignment  was  made  and  accepted  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  said  Case.  On  the  trial  he  gave  no 
evidence  tending  to  impeach  the  validity  of  the  assignment,  except 
by  proving  that  the  bond  required  by  the  statute  of  1860  was  not 
approved  by  the  county  judge  or  filed  till  the  4th  of  December,  in 
the  year  1876.  The  justice  at  the  Circuit  ordered  the  plaintiff  to 
be  nonsuited,  relying  on  the  case  of  Jvliamd  v.  Rathbone  (39 
N.  Y.,  369). 

We  think  the  Circuit  judge  erred  in  directing  the  nonsuit.  The 
Court  of  Appeals  held,  in  Juliamd  v.  Rathbone^  that  the  neglect 
to  file  the  inventory  and  schedule  within  the  time  prescribed  rend- 
ered the  assignment  void ;  and  afterwards  the  legislature,  by  the 
act  of  1874,  chapter  600,  enacted  that  if  the  assignor  omits  or 
refuses  to  make  and  deliver  the  inventory  or  schedule  and  affidavit, 
as  in  the  act  specified,  ^^  the  assignment  shall  not,  for  such  reason, 
become  invalid  or  be  ineffectual."  Tliis  alteration  of  the  statute 
the  Court  of  Appeals,  in  The  Produce  Bank  v.  Morton  (52  How. 
Pr.  R.,  157),  recognizes  as  an  abrogation  of  the  rule  laid  down  by 
the  court  in  Jidicmd  v.  Rathbone  {supra).  By  the  act  of  1875,  the 
statute  of  1860  was  still  further  amended  by  providing  that  the 
assignee,  in  any  such  assignment,  shall,  within  ten  days  after  the 
delivery  to  the  county  judge  of  the  inventory  and  schedule,  and 
before  he  shall  have  power  or  authority  to  sell,  dispose  of  or  con- 
vert to  the  purposes  of  the  trust  any  of  the  assigned  property,  enter 
into  a  bond,  etc.  The  statutory  provision  on  this  subject  seems  to 
intend,  not  that  a  failure  to  enter  into  the  bond  within  the  ten  days 
shall  have  the  effect  to  avoid  the  assignment,  but  to  prohibit  the 
assignee  from  selling  the  assigned  property,  or  converting  it  to  the 
purposes  of  the  trust,  until  he  shall  have  entered  into  such  bond. 
Such  seems  to  be  the  view  the  courts  have  taken  of  that  provision 
since  the  case  of  Jutland  v.  Rathbone. 

The  Court  of  Appeals,  in  Thrasher  v.  BmUey  (59  N.  Y.,  649 ; 
8.  C.  more  fully  reported  in  1  Abbott's  New  Cases,  39),  holds,  that 
even  the  entire  invalidity  of  the  bond  does  not  affect  the  validity 
Hun  — Vou  XUI.        23 
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of  the  assignment.     See,  also,  a  decision  to  the  same  effect  in  the 
first  department.    (  Von  Hem  v.  Elkua^  8  Hun,  516.) 

The  nonsuit  is  set  aside  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

Present  —  Mullen,  P.  J.,  Talcott  and  Smith,  JJ. 

Nonsuit  set  aside  and  new  trial  ordei'ed,  costs  to  abide  event. 


SAMUEL    KOPELOWICH,    Appellant,  v.  WILLIAM 
KERSBURG,  RespojsTdent, 

Order  of  a/rrett — Rvle  6  of  1874  —  u>JuU  a  mffldent  eompUanoe  wUK 

It  is  a  sufficient  compliance  with  Rule  6  of  the  Rules  of  1874,  requiring  the  sheriff 
to  file  with  the  clerk  the  order  of  arrest  and  affidavits  on  which  it  was  granted, 
and  directing  that  a  copy  of  the  rule  be  indorsed  on  the  order  of  arrest  before 
its  deliveiy  to  the  sheriff,  if  the  substance  of  the  rule  be  indorsed  upon  the 
outside  of  the  original  papers  given  to  the  sheriff,  although  such  indorse- 
ment be  omitted  from  the  copy  of  the  papers  served  upon  the  person  arrested. 

Appeal  from  an  order  made  at  the  Special  Term  setting  aside  an 
order  of  arrest. 

C?i(miberla/in  cfe  Knappy  for  the  appellant. 

FvUer  dk  Ywrm^  for  the  respondent. 

Talcott,  J. : 

This  is  an  appeal  from  an  order  of  the  Onondaga  Special  Term 
made  in  May,  1877,  setting  aside  an  order  of  arrest  granted  in  the 
action  in  March,  1877,  with  costs. 

The  order  setting  aside  the  order  of  arrest  was  granted,  apparently, 
as  appears  from  the  memorandum  of  the  justice,  upon  the  ground 
that  a  copy  of  the  sixth  rule  was  not  indorsed.  It  appears  by  the 
stipulation  in  the  case,  that  no  question  was  made  as  to  the  suflSciency 
of  the  affidavits  on  which  the  order  of  arrest  was  made.  The 
affidavits  and  the  order  were  so  attached  that  when  the  papers  were 
folded,  the  back  of  one  of  the  affidavits  formed  the  outside  of  the 
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package,  and  upon  the  outside  of  the  original  papers  was  indorsed 
a  direction  to  the  sheriff,  containing  the  substance  of  the  sixth  rule, 
but  no  such  notice  or  direction  was  indorsed  on  the  copies  served. 

The  justice  at  Special  Term  followed  the  case  of  Dent  v.  Wathina 
(49  How.  P.  E.,  276),  expressly  reserving  his  own  opinion.  The 
case  of  DerUy.  Watkins  was  decided  by  the  Superior  Court  of  New 
York,  and  holds  that  a  copy  of  the  indorsement  must  be  served. 
"We  have  to  say  about  this,  that  the  Rule  6  *  does  not  require  by 
its  terms  any  copy  of  the  indorsement  to  be  served,  and  as  this  is  a 
mere  technical  objection,  we  think  the  rule  is  fully  satisfied  by  com- 
plying with  its  terms. 

In  Barker  v.  Cook  (25  How.  Pr.  E.,  190),  approved  by  the  Co^irt 
of  Appeals,  it  was  held  that  it  was  not  necessary  in  serving  copies 
of  papers  required  to  be  served,  to  serve  copies  of  the  signature  or 
jurat. 

It  was  held  by  Mr.  Justice  Henderson,  in  Forward  v.  French 
(52  How.,  88),  that  the  said  Eule  6  was  without  authority,  as 
being  in  conflict  with  section  183  of  the  Code  of  Procedure,  which 
provides  that  the  order  of  arrest  shall  direct  the  sheriff  to  return 
the  order  "  to  the  plaintiff  or  attorney  by  whom  it  shall  be  subscribed 
or  indorsed  "  However  this  may  be,  it  seems  to  us  that  the  rule 
cannot  be  stretched  beyond  its  teims. 

In  the  new  "  Code  of  Civil  Procedure "  section  561,  it  is  pro- 
vided that  the  order  of  arrest  shall  require  the  sheriff  "  to  return 
the  order  with  his  proceedings  thereunder,  as  prescribed  by  law,"  * 
so  that  it  is  not  perhaps  important  at  this  day  to  determine  whether 
Rule  6th  was  in  conflict  with  the  Code  of  Procedure  or  not,  as  we 
think  the  order  setting  aside  the  order  of  arrest  should  be  reversed, 
because  we  think  the  indorsement  in  this  case,  substantially  com- 
plied with  the  rule. 

Order  appealed  from  reversed,  without  costs  of  appeal  to  either 
party. 

Present  —  Mxtllin,  P.  J.,  Talgott  and  Smtth,  J  J. 

Order  appealed  from  reversed,  without  costs  to  either  party. 

*  Rule  6  of  1874  was  omitted  from  the  rales  of  1877,  and  the  whole  matter  is 
now  regulated  by  sections  577  and  590  of  the  Code  of  Civil  Procedure.—  [Rep. 
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HORACE    WEBSTER    and    CHARLES    W.    LAWRENCE, 
Respondents,  v.  JAMES  P.  BAmBRIDGE,  Appellant. 

Order  striking  out  cm  anstoer  as  frivolous  —  appealable  —  A  note,  in  order  to  have  the 
effect  of  extending  the  time  of  payment  of  a  past  debt,  must  be  negotiable. 

In  an  action  to  recover  for  liquors  sold  to  the  defendant,  the  defendant  set  up 
that  the  plaintiff  had  accepted  the  defendant's  promissory  note  for  the  amount 
due,  whereby  the  time  for  the  payment  of  the  debt  was  e^Stended,  and  that  such 
note  was  not  yet  due. 

Eeld,  that  as  the  answer  did  not  allege  that  the  note  so  accepted  was  a  negotiable 
note,  it  was  properly  overruled  as  frivolous. 

An  order  striking  out  an  answer  as  frivolous  is  appealable. 

Appeal  from  an  order  striking  out  an  answer  herein  as  frivolous, 
and  directing  judgment  for  the  plaintiflEs  for  the  relief  demanded  in 
the  complaint,  with  costs.  These  actions,  two  in  number,  were 
brought  to  recover  for  liquors  sold  to  the  defendant  by  the  plaintiffs, 
the  original  term  of  credit  for  which  had  expired.  The  only  defense 
set  up  in  the  answer  was  that  the  time  of  payment  had  been  extended. 
In  one  action  the  answer  alleged  "  that  in  pursuance  of  an  agree- 
ment the  defendant  made  and  gave  to  the  said  plaintiff  his  promise 
sorynotes^  which  the  said  agent  then  and  there  received  and  accepted 
in  settlement  of  said  indebtedness,  and  the  defendant  alleges  that 
neither  of  said  notes  has  yet  matured  or  become  due,  or  any  part 
thereof,"  and  in  the  other  that  "  they  took  from  the  said  defendant 
Jdsnote  for  such  amount,  payable  June  16,  18Y7,  which  they  have 
ever  since  retained,  and  which  they  never  offered  to  release  to  the 
defendant  until  this  suit  was  brought ;  and  thus,  defendant  alleges, 
that  said  indebtedness  of  this  defendant  was  thus  arranged,  and  that 
said  note  has  not  yet  matured  or  become  due,  or  any  part  thereof." 

A  motion  was  made  to  dismiss  the  appeal,  on  the  ground  that  the 
order  was  not  appealable. 

Wm,  E.  Ednnonds^  for  the  appellant. 

Ncathrndd  JFbote,  for  the  respondents. 
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Taloott,  J. : 

We  think  the  appeal  in  this  ease  is  properly  brought  from  the 
order  to  strike  out  the  answer  of  the  defendant  as  frivolous,  other- 
wise the  defendants  seem  to  be  remediless,  as  when  the  answer  is 
struck  out  as  frivolous,  it  no  longer  appears  upon  the  record,  and 
the  judgment  is  entered  up  in  form,  as  for  want  of  an  answer. 
{Briggs  et  al,  v.  Bergen^  23  N.  Y.,  162 ;  The  J.  Dixon  Crucible  Co. 
V.  The  New  York  Steel  W<yrlc8^  57  Barb.,  447.)  Consequently  the 
motion  to  dismiss  the  appeal  must  be  denied. 

As  to  the  merits  of  the  order  striking  out  the  defendants'  order 
as  frivolous,  the  answer  does  not  purport  to  set  up  any  defense  to 
the  action,  except  that  the  plaintiffs,  through  their  agent,  accepted 
the  promissory  note  of  the  defendants,  whereby  the  time  for  the 
payment  of  the  debt  was  extended.  It  seems  that  the  acceptance 
of  a  negotiable  note  of  the  debtor  operates  to  suspend  the  cause  of 
action  until  the  maturity  of  the  note,  but  if  the  note  be  not  nego- 
tiable it  is  otherwise.  {GeUer  v.  Seixas^  4  Abb.,  103  ;  Hughes  v. 
Wheder^  8  Cow.,  77 ;  Raymond  v.  Merchant^  3  id.,  147.) 

The  answer  in  this  case  does  not  aver  the  note  given  for  the 
extended  credit  to  have  been  negotiable  ;  and  the  plaintiffs  in  their 
complaint  allege  that  they  are  still  the  owners  and  holders  of  the 
notes  given  on  the  extension,  and  that  they  are 'ready  and  willing 
to  surrender  the  same  to  the  defendant.  {Cole  v.  Sackett^  1  Hill, 
516 ;  Hia  V.  Beebe,  13  K  Y.,  556.) 

The  result  is,  that  the  motion  to  dismiss  the  appeal  must  be 
denied,  and  the  order  appealed  from  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Present  —  Mullin,  P.  J.,  Talcott  and  Smith,  J  J. 

Motion  to  dismiss  appeal  denied ;  order  appealed  from  affirmed, 
with  ten  dollars  costs  and  disbursements  in  two  cases. 
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SYLVESTER  TRIMMER,   Respondent,  v.  ZACHARIAH 
TRIMMER,  Appellant. 

Eridmce  —  res  gestcB  —  what  stat&ments  do  not  eonstitute  part  of. 

This  action  was  brought  to  recover  the  amount  alleged  to  be  due  to  the  plaintiff 
upon  a  sale  of  certain  real  estate  made  by  his  assignor  to  the  defendant. 
Upon  the  trial  the  person  who  drew  the  deed  was  called  as  a  witness  and 
stated,  against  the  defendant's  objection  and  exception,  that  the  grantor,  at  the 
time  he  was  executing  the  deed  (the  grantee  not  being  present)  stated  to  the 
witness  that  the  purchase-price  had  not  been  paid,  but  that  the  grantee  had 
promised  to  pay  it  whenever  he  should  be  requested  so  to  do. 

Eeld,  that  the  statement  did  not  constitute  a  part  of  the  rea  gesta,  and  should 
have  been  excluded.    (Talgott,  J.,  dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  recover  the  purchase-price  of  certain  land 
Bold  and  conveyed  to  the  defendant  by  Leonard  Trimmer,  the  plain- 
tiff's assignor.  The  referee  found,  upon  conflicting  testimony,  that  a 
portion  of  the  price  had  been  paid,  and  he  reported  in  favor  of  the 
plaintiff  for  the  reiliainder. 

A. «/.  WUkmj  for  the  appellant. 

6.  jE  Rip8on^  for  the  respondent. 

SioTH,  J. : 

The  only  questions  in  this  case  deserving  consideration  are  pre* 
sented  by  exceptions  to  certain  rulings  of  the  referee,  admitting 
testimony  offered  by  the  plaintiff. 

The  testimony  of  the  plaintiff's  witness,  Losee,  as  to  declarations 
made  by  the  defendant's  son  William,  was  received  conditionally, 
on  the  statement  of  the  plaintiff's  counsel,  that  he  expected  to  show 
that  William  was  acting,  at  the  time,  as  the  agent  of  the  defend- 
ant. That  expectation  was  not  realized.  There  was  no  evidence 
in  the  case  that  the  defendant  authorized  his  son  to  procure  a  deed 
to  be  drawn.     The  bare  fact  of  his  subsequent  acceptance  of  the 
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deed  is  no  evidence  of  a  prior  authorization,  nor  does  it  appear  that 
he  accepted  with  knowledge  of  his  son's  declarations.  Besides,  the 
defendant  and  his  son  testified  that  the  latter  had  no  authority 
from  his  father  to  procure  the  deed.  The  testimony  was,  therefore, 
improperly  received,  but  as  the  whole  case  is  before  us,  and  not 
the  exceptions,  alone,  it  is  proper  to  inquire  whether  the  testimony 
in  question  prejudiced  the  defendant.  {Cra/ny  v.  SprdgvSj  12 
Wend.,  4:1 ;  Beebe  v.  BvU^  id.,  604 ;  Cameron,  v.  Irwva^  5  Hill, 
272 ;  Watson  v.  Campbell^  38  N.  Y.,  153 ;  Porter  v.  Ruchmcmy 
id.,  210.)  The  declarations  testified  to  had  no  possible  bearing  on 
the  question  of  payment,  which  was  the  only  issue  in  the  case. 
The  testimony  of  Losee,  that  the  son  told  him  he  need  not  be 
particular  to  read  the  deed  to  the  old  man  (the  plaintiff's  assignor), 
if  uncontradicted,  may  have  affected  the  credit  of  the  son,  who  was 
afterwards  called  as  a  witness  for  the  defendant,  but  to  make  it 
admissible  for  that  purpose  it  was  not  necessary  to  show  that  the 
son  had  authority  to  act  for  his  father,  and  the  attention  of  Wil- 
liam was  called  to  it  when  he  was  on  the  stand,  and  he  fully  con- 
tradicted it.  On  the  whole,  were  this  the  only  testimony  the 
admissibility  of  which  is  questioned,  I  should  hardly  be  prepared 
to  say  that  it  constitutes  a  substantial  ground  for  reversal. 

But  another  item  of  testimony  elicited  by  the  plaintiff's  counsel, 
from  the  witness  Losee,  presents  a  more  serious  question.  The 
witness  was  permitted  to  testify,  in  the  face  of  an  objection,  that 
when  the  old  man  (Leonard  Trimmer)  executed  the  deed,  he  said 
to  the  witness  that  he  had  not  got  his  pay  for  the  land,  but  Zacha- 
riah  had  agreed  to  pay  him  when  he  wanted  it.  It  did  not  appear 
that  the  defendant  or  his  son  WiUiam  was  present  at  the  time  when 
the  declaration  was  made.  The  plaintiff's  counsel  claims  that  the 
declaration  was  a  part  of  the  res  gestxB;  not  so,  it  was  merely  a 
casual  conversation  between  the  grantor  and  the  scrivener,  having 
no  necessary  connection  with  the  act  of  signing  or  delivering  the 
deed,  and  no  legitimate  tendency  to  characterize  or  qualify  the  deed, 
in  the  face  of  the  written  declaration  contained  in  it  that  the  con- 
sideration was  paid.  The  res  gestm  were  the  transactions  between 
the  parties  to  the  deed ;  and  the  words  which  passed  casually 
between  the  grantor  and  the  scrivener,  who  in  no  way  represented 
the  grantee,  were  no  part  of  them.     The  testimony  was  clearly 
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inadmissible.  Was  it  prejudicial  to  the  defendant  ?  It  could  hardly 
have  been  otherwise ;  it  bore  directly  upon  the  very  point  in  con- 
troversy, and  although  the  grantor  was  afterwards  called  as  a  witness 
and  gave  testimony  of  the  same  import  as  his  declarations,  yet  it 
is  impossible  to  say  that  his  testimony  did  not,  in  the  judgment 
of  the  referee,  derive  credit  and  corroboration  from  the  declarations 
themselves.  We  see  no  way  of  avoiding  the  conclusion  that  the 
reception  of  this  item  of  evidence  was  erroneous. 

Judgment  reversed  and  a  new  trial  ordered  before  another 
referee,  with  costs  to  abide  the  event. 

MuLLm,  P.  J.,  concurred. 

Talcott,  J.  (dissenting) : 

This  action  is  to  recover  the  price  unpaid  on  the  conveyance  of 
thirty-six  acres  of  land  by  Leonard  Trimmer,  the  father  of  both 
parties,  to  the  defendant.  The  claim  was  subsequently  assigned  to 
the  plaintiff  in  the  action.  The  appellant  presents  for  considera- 
tion several  exceptions  to  the  admission  and  rejection  of  evidence. 

The  production  of  the  deed,  which,  in  the  usual  form,  acknowl- 
edged the  payment  of  the  purchase-price,  prima  fads  establishes 
the  fact  of  such  payment ;  and  although  the  referee  says,  in  one 
part  of  his  opinion,  that  the  burthen  of  proving  payment  rests  on 
the  defendant,  I  do  not  understand  him  as  asserting  this  as  an 
abstract  principle  of  the  law  of  evidence,  but  only  as  applicable  to 
the  facts  proved  in  this  case,  the  grantor  having,  as  a  witness, 
denied  that  any  payment  on  account  of  the  purchase-money  was 
made  at  the  time  of  the  conveyance,  but  claiming  that  the  defend- 
ant was  to  pay  the  purchase-price  afterward,  at  such  times  as  the 
grantor  should  need  the  money;  and  the  defendant  himself,  not 
controverting  this  statement,  but  claiming  that  he  had  made  full 
payment  afterward  from  time  to  time,  by  applying  indebtedness 
due  from  the  grantor  to  him  on  various  accounts,  so  that,  in  my 
opinion,  the  referee  is  to  be  understood  that,  on  the  facts  and  con- 
cessions in  the  case,  it  must  be  assumed  that  the  acknowledgment  of 
payment  contained  in  the  deed  was  not,  in  point  of  fact,  true  as  indi- 
cating that  any  payment  was  made  at  the  time  of  the  conveyance. 

In  general  the  consideration  clause  of  a  deed  is  not  within  the 
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rule  excluding  parol  evidence  to  contradict  a  writing.  {Ada/ms  v. 
HuUy  2  Denio,  306 ;  Whittle  v.  Whiibeck,  9  Cow.,  266  ;  Shepherd 
V.  LitOe,  M  Johns.,  210  ;  Wiiheck  v.  Waine,  16  N.  Y.,  538.) 

It  seems  that  a  deed  had  been  drawn  up  by  one  Borst  for  the 
purpose  of  conveying  the  land  in  question,  the  description  con- 
tained in  which  was  not  clear  and  satisfactory,  and  therefore  Wil- 
liam E.  Trimmer,  a  son  of  the  defendant,  applied  to  one  Losee  to 
draw  another  deed,  with  a  different  and  more  perfect  description 
of  the  premises  intended  by  the  grantor  to  be  conveyed.  Losee, 
afl  a  witness,  was  inquired  of  by  the  plaintiff's  counsel  as  to  what 
was  stated  by  William  E.  Trimmer,  when  he  applied  to  the  witness 
to  have  the  new  deed  drawn.  To  this  question  the  counsel  for  the 
defendant  objected,  on  the  ground  that  the  evidence  called  for  was 
immaterial,  and  that  William  was  not  shown  to  be  the  agent  of  the 
defendant.  The  referee  overruled  the  objection  on  the  ground 
assumed  by  the  plaintiff's  counsel,  that  the  plaintiff  expected  to 
show  that  William  was  acting  as  the  agent  of  the  defendant.  The 
objection,  therefore,  merely  went  to  the  order  of  proof,  and  if  the 
plaintiff  afterward  failed  to  make  proof  of  the  agency,  it  was  incmn- 
bent  on  the  defendant,  if  he  intended  to  rely  on  this  objection,  to 
move  to  strike  out  so  much  of  the  testimony  as  related  to  what  the 
supposed  agent  had  said  to  Losee.  But,  moreover,  the  evidence 
objected  to  was  wholly  immaterial  to  any  issues  in  the  action,  and 
could  not  have,  in  any  way,  affected  the  conclusions  of  the  referee, 
or  any  issue  presented  by  the  case. 

The  witness  Losee  further  stated,  in  the  course  of  his  examina- 
tion, that  when  the  grantor  and  his  wife  executed  wnd  acknowledged 
the  deed,  ^'  I  said  to  the  old  man  (the  grantor)  you  are  deeding 
away  about  the  last  piece  of  property  you  have  got ;  have  you  got 
your  pay  for  it  ? "  He  said,  "  No,  but  Zachariah  had  agreeed  to 
pay  him  when  he  wanted  it."  To  this  testimony  the  defendant 
objected,  and  on  the  objection  being  overruled  took  an  exception. 

My  brethren  differ  with  me  as  to  the  admissibility  of  this  evi- 
dence, and  think  a  new  trial  should  be  ordered  in  consequence  of  the 
ruling  of  the  referee,  whereby  the  testimony  was  held  admissible. 

I  think  the  declaration  of  the  executor  made  at  the  time  of  exe- 
cuting and  acknowledging  the  deed,  as  to  whether  the  considerar 
tion  mentioned  in  the  deed  had  been  paid,  and  that  an  arrangement 
How— Vol.  XIH.        24 
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had  been  made  for  the  payment  thereof,  in  future,  was  plainly  a 
part  of  the  res  gestcB  and  admissible  as  a  declaration  accompanying 
an  act,  and  as  tending  to  counteract  the  effect  of  the  evidence  of 
payment  afforded  by  the  formal  acknowledgment  of  the  payment 
of  the  consideration  contained  in  the  deed  which  he  was  then  in 
the  act  of  executing  and  acknowledging.  The  same  witness  was 
subsequently  asked,  "  Did  you  at  the  time  measure  off  the  land 
described  in  the  Borst  deed  drawn  by  you  ? "  This  the  plaintiff's 
counsel  objected  to  as  immaterial.  The  testimony  of  the  witness 
upon  this  subject  could  have  had  no  bearing  upon  any  issue  in  the 
case.  There  was  no  controversy  about  the  quantity  of  land  conveyed 
in  the  deed  which  was  finally  executed,  and  the  testimony  was  wholly 
irrelevant.  The  testimony  of  the  defendant  as  to  whether  he 
had  received  any  thing  from  Eliphalet's  estate,  by  the  hands  of  the 
grantor,  was  simply  explanatory  of  testimony  which  had  been  given 
by  other  witnesses,  as  to  the  distribution  which  had  been  made  of 
the  estate  of  a  deceased  brother,  and  was  wholly  immaterial  to  any 
issue  in  the  action.  The  questions  of  fact  decided  by  the  referee 
were  bs  to  the  amount  which  should  be  allowed  to  the  defendant  as 
payments  toward  the  purchase-price  of  the  land  conveyed,  and  I 
think,  so  far  as  we  are  able  to  see,  on  the  vague  and  conflicting  evi- 
dence, the  findings  of  the  referee  were  quite  as  favorable  as  could 
be  justified  under  the  answer  of  the  defendant ;  and  on  the  whole 
case  I  think  the  judgment  should  be  affirmed.  But  as  my  brethren 
differ  with  me  as  to  the  admissibility  of  the  evidence  of  Losee  as 
to  the  declarations  of  the  grantor  made  at  the  time  of  the  execu- 
tion and  acknowledgment  of  the  deed,  and  are  of  the  opinion  that 
for  the  admission  of  that  testimony,  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  it  must  be  reversed  accordingly. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event. 
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ELIZABETH  SALTER,  Administeateix,  bto.,  of  FREDERICK 
E.  SALTER,  Deceased,  Respondent,  v.  TUE  UTICA  AND 
BLACK  RIVER  RAILROAD  COMPANY,  Appellant. 

AeHon  for  negligence — BaUroad  crossing — duty  of  one  passing  over. 

The  plaintiff's  intestate  was  struck  by  one  of  defendant's  engines  and  killed, 
while  driving  a  team  of  horses  across  one  of  its  tracks.  Upon  the  trial  coun- 
sel for  the  defendant  requested  the  court  to  charge  that  it  was  negligence  on 
the  part  of  the  intestate,  if  he  approached  the  crossing  at  such  a  rate  of  speed 
as  to  he  unable  to  stop  or  turn  his  horses  aside  before  going  on  to  the  track. 
The  court  charged,  "that  if  the  intestate  approached  the  track  at  such  speed 
that  he  was  unable  to  control  or  stop  his  team,  without  making  any  effort  to 
apprehend  the  approach  of  the  train,"  he  was  guilty  of  negligence. 

Held,  that  the  charge  as  requested  was  properly  refused,  and  that  as  modified  it 
was  as  favorable  to  defendant  as  it  was  entitled  to,  except  that  it  was  the  duty 
of  the  plaintiff's  intestate  to  make  such  effort  as  was  reasonable  under  the  cir- 
cumstances to  ascertain  if  a  train  was  approaching.   (Mullin,  P.  J. ,  dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

^.  Kemcm,  for  the  appellant. 

K  W.  Sttiia/rdj  for  the  respondent. 

SiOTH,  J. : 

The  defendant's  counsel  requested  the  court  to  charge  the  jury, 
without  qualification,  that  if  the  plaintiff's  intestate  approached  the 
crossing  at  such  speed  as  to  be  unable  to  stop  or  turn  his  horses  aside, 
before  going  on  the  track,  he  was  negligent. 

The  presiding  jnstice  thinks  the  refusal  was  error,  and  that  for 
that  reaison  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

I  am  nnable  to  concur  in  that  opinion ;  I  think  the  refusal  of  the 
court  to  charge  in  the  exact  terms  of  the  request  was  correct.  It 
depended  upon  certain  questions  of  fact,  which  the  jury  were  to 
decide  upon  evidence  in  some  respects  conflicting,  and  from  which 
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different  conclufiions  might  be  drawn,  whether  the  deceased  was 
negligent  in  driving  towards  the  crossing  in  the  manner  stated  in 
the  request.  If  the  approaching  train  was  not  in  sight  or  hearing, 
or  if,  with  the  exercise  of  due  care  and  attention,  the  deceased  was 
not  aware  of  its  approach,  there  was  nothing  in  the  speed  or  man- 
ner of  his  driving  which  the  law  can  pronounce  negligence  j>er  se. 
The  questions  whether  he  omitted  to  look  and  listen,  or  whether, 
having  looked  and  listened,  he  failed,  without  fault  on  his  part,  to 
see  or  hear  the  coming  train,  were  for  the  jury. 

The  court  instructed  the  jury,  in  reply  to  the  request,  that  if  the 
intestate  approached  the  track  at  such  speed  that  he  was  unable  to 
control  or  stop  his  team,  without  making  any  effort  to  apprehend  the 
approach  of  the  train,  he  was  guilty  of  negligence.  The  defend- 
ant's counsel  excepted,  on  the  ground  that  the  charge  was  not  exactly 
as  requested.  The  charge  was  quite  as  favorable  to  the  defendants 
as  they  were  entitled  to,  except  that  it,  in  effect,  treated  the  intes- 
tate as  free  from  negligence,  if  he  made  any  effort,  however  slight, 
to  ascertain  whether  a  train  was  approaching,  whereas,  he  was 
required  to  make  such  effort  as  was  reasonable  in  the  circumstances 
of  the  case.  That  point,  however,  was  not  suggested  by  the  excep- 
tions taken,  and  the  defendants  cannot  now  avail  themselves  of  it. 

I  think  the  case  was  well  tried  and  that  the  judgment  should  be 
affirmed. 

Talcott,  J.,  concurred. 

MuLLiN,  P.  J.  (dissenting) : 

The  learned  judge  who  tried  this  cause  at  the  circuit  conformed 
to  the  views  of  the  Court  of  Appeals,  upon  the  appeal  to  that 
court  as  set  forth  in  the  opinion  of  Folgeb,  J.,  and  there  is,  there- 
fore, no  propriety  in  considering  them  on  this  appeal.  We  shall 
consider  only  a  few  of  the  exceptions  of  the  defendant's  counsel  to 
the  charge  of  the  judge. 

The  defendant's  counsel  moved  for  a  new  trial  on  the  judge's 
minutes,  and  he  appeals  from  the  order  refusing  such  motion.  The 
defendant  has  the  right  on  the  appeal  from  the  order  to  present  the 
question,  that  all  or  any  of  the  findings  of  fact  are  against  the 
weight  of  the  evidence  or  without  any  evidence  to  support  them. 
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FoLGEB,  J.,  in  his  opinion,  has  examined  seriatim  all  the  material 
questions  of  fact  that  were  proved  on  the  former  trial,  and  the 
evidence  in  the  case  now  before  us  is  substantially  the  same  as  was 
given  on  the  former  trial,  and  he  arrived  at  the  conclusion  that  the 
findings  were  justified  by  the  evidence  and  the  facts  properly  sub- 
mitted to  the  jury,  and  that  the  jury  and  not  the  court  was  the 
proper  tribunal  to  decide  them. 

I  am  free  to  say,  that  I  am  not  as  well  satisfied  as  I  would  wish 
to  be,  that  the  intestate  was  free  from  contributory  negligence, 
and  yet,  I  cannot  say  that  the  finding  on  that  point  is  without 
evidence  to  support  it,  or  so  decidedly  against  the  weight  of  evidence 
as  that  it  is  the  duty  of  the  court  to  set  the  verdict  aside  in  view  of 
the  opinion  of  the  Court  of  Appeals. 

The  defendant's  coimsel  requested  the  court  to  charge  the  jury 
that  it  was  negligence  on  the  part  of  the  intestate  if  he  approached 
the  crossing  at  such  speed  as  to  be  unable  to  stop  or  turn  his  horses 
aside,  before  actually  going  on  to  the  track.  The  judge,  in  reply, 
said  if  he  had  any  apprehension  of  the  approach  of  the  train.  The 
counsel  requested  the  judge  to  charge  as  requested,  without  any 
qualification.  The  court  then  said  if  he  approached  the  train  at 
such  speed  as  that  he  was  unable  to  control  his  team  or  stop  it, 
without  making  an  effort  to  apprehend  the  approach  of  the  train, 
he  waa  guilty  of  negligence.  The  defendant's  counsel  excepted  to 
the  omission  to  charge  exactly  as  requested.  The  court  then  asked 
the  counsel  to  read  his  proposition  again  and  he  read  as  follows  :  '^  I 
ask  your  honor  to  chai'ge  that  it  was  negligence  on  the  part  of  the 
deceased  if  he  approached  this  crossing  at  such  speed  as  to  be 
unable  to  stop  or  turn  his  horses  aside  before  actually  on  the  track 
—  such  a  speed  that  he  could  not  stop  within  twenty-five  feet." 
The  court  in  answer  said  he  charged  that  with  the  additional  sug- 
gestion he  had  made,  which  was  that  driving  at  the  speed  mentioned 
in  the  request  was  negligence,  if  the  intestate  had  any  apprehension 
of  the  approach  of  the  train.  To  this  the  defendant's  counsel 
excepted. 

The  facts  necessary  to  a  proper  understanding  of  the  charge  made 
and  the  refusal  to  charge  as  defendant's  counsel  requested  are  in 
brief  as  follows,  viz. : 

On  the  day  of  the  accident  the  deceased  was  drawing  logs  on  bob- 
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sleds  to  a  saw-mill  in  Carthage,  and  to  reach  it  he  was  obliged  to 
cross  defendant's  track.  To  reach  the  track  he  drove  down  Furnace 
street.  At  the  upper  end  of  the  street  there  is  a  hill  having  a 
descent  of  some  nineteen  feet  in  the  space  of  some  200  feet ;  from 
the  foot  of  the  hill  to  the  railroad  crossing  there  is  a  slight  descent, 
but  the  road  is  nearly  level.  The  day  was  cold  and  the  road  slippery. 
There  are  two  places  between  the  foot  of  the  hill  and  the  crossing 
at  which  a  train  might  be  seen  on  the  track,  and  at  a  point  twenty- 
five  feet  from  the  track  a  train  might  be  seen  at  any  point  between 
the  railroad  bridge  that  crosses  Black  river  at  the  distance  of  1,225 
feet  and  the  crossing  on  Furnace  street.  The  defendant  went  down 
the  hill  on  a  trot,  and  after  getting  to  the  foot  of  it  he  struck  his 
horses  with  his  whip,  and  this  caused  them  to  move  faster  and 
without  stopping  he  drove  on  to  the  track  ;  the  horses  had  crossed 
over  and  just  as  the  engine  struck  the  sleds  he  raised  his  arms  and 
jumped  off,  on  or  at  the  edge  of  the  track,  and  was  struck  and 
killed.  It  was  a  cold  day  and  the  deceased  had  on  a  cap  with  eai-laps 
over  his  ears  and  a  woolen  comforter  round  his  neck.  He  had  been 
drawing  logs  across  the  track  at  the  same  place  for  several  days. 
The  train,  on  the  morning  of  the  accident,  was  some  fifteen  minutes 
behind  its  usual  time. 

It  is  manifest  from  these  facts,  that  had  the  deceased  looked 
toward  the  bridge  when  he  was  twenty-five  feet  from  the  crossing 
he  would  have  seen  the  train  at  the  bridge  some  1,225  feet  from 
the  crossing.  The  train  must  have  been  less  than  that  distance 
from  him,  or  if  it  was  moving  at  the  speed  of  twenty  miles  per 
hour,  it  would  take  it  thirty-four  seconds  to  pass  over  that  space, 
and  it  could  not  require  that  length  of  time  for  the  horses  to  move 
tliirty  feet,  which  would  be  the  distance  of  the  west  rail  of  the 
track  from  a  point  twenty-five  feet  east  of  the  track.  If,  then,  he 
might  have  seen  the  train  in  time  to  avoid  the  collision,  but  his 
horses  were  going  at  such  a  rate  of  speed  that  he  could  neither  stop 
nor  turn  them  from  the  track,  it  was  manifest  carelessness  and  the 
court  should  have  so  charged. 

To  allow  parties  approaching  a  railroad  crossing  to  regulate  their 
action  in  crossing,  by  their  knowledge  of  the  time  for  the  passage 
of  trains,  would  be  a  most  mischievous  regulation  in  its  operation 
upon  railroad  companies  as  well  as  upon  travelers  and  othei-s  on  the 
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highways.  So  long  as  raUroad  companies  have  the  right  to  run 
trains  on  their  road  at  their  own  pleasure,  those  who  cross  them 
must  see  to  it,  that  not  only  is  the  track  clear,  but  that  there  is  no 
train  in  sight  or  hearing  that  can  interfere  with  them  in  crossing. 
The  time  table  furnishes  no  evidence  that  trains  are  not  in  motion 
and  approaching  the  crossing. 

I  am  of  the  opinion  that  the  defendant  was  entitled  to  have  the 
proposition  contained  in  his  request  charged  without  the  modifi- 
cation made  by  the  court.  Because  of  the  refusal  so  to  charge,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
event. 

Judgment  and  order  affirmed. 


SAMUEL  F.  V.  WHITED,  Respondent,  v.  THE  GERMANIA 
FIRE  INSURANCE  COMPANY,  Appellant. 

Poldey  of  insurance — condition  of — po^iMr  of  agent  to  waive. 

The  defendant  issued  to  the  plaintiff  a  policy  of  insurance  upon  a  frame  build- 
ing owned  by  him,  the  policy  providing  that  it  should  be  void  if  any  change 
or  transfer  in  title  or  possession  should  take  place  without  the  consent  of  the 
company  indorsed  upon  the  policy,  or  if  the  interest  of  the  assured,  as  owner, 
mortgagee,  devisee,  or  otherwise,  was  not  truly  represented  to  the  company 
and  stated  in  the  policy;  it  also  provided  that  the  use  of  general  terms,  or  any 
thing  less  than  a  distinct,  specific  agreement,  clearly  expressed  and  indorsed  on 
it,  should  not  be  construed  as  a  waiver  of  any  printed  or  written  conditions. 

The  plaintiff  sold  the  house  and  took  back  a  purchase-money  mortgage.  The 
defendant's  agent  thereafter  received  the  annual  premium  from  and  gave  a 
receipt  therefor  to  him,  being  aware  of  these  facts  and  understanding  that  he 
intended  to  insure  his  interest  as  mortgagee. 

Meld,  that  in  an  action  on  the  policy  the  jury  might  infer  an  agreement  by  the 
agent  to  insure  plaintiff 's  interest  as  mortgagee,  and  a  waiver  of  the  require- 
ment that  the  plaintiff's  interest,  as  mortgagee,  should  be  endorsed  on  the 
policy. 

The  agent  was  authorized  to  solicit  insurance,  issue  and  renew  policies,  note  the 
changing  of  title,  and  to  collect  and  pay  premiums. 

Held,  that  this  evidence  justified  the  conclusion  that  the  agent  had  authority 
to  waive,  and  by  his  acts  had  waived  the  condition  above  referred  to,  and  that 
plaintiff  was  entitled  to  recover. 
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Appeal  from  judgment  in  favor  of  the  plaintiff  entered  on  a  ver- 
dict rendered  at  the  Oswego  Circuit,  before  Mr.  Justice  Morgan. 

Action  on  a  policy  of  insurance  for  $700,  issued  by  defendant 
to  plaintiff,  on  a  frame  building  occupied  as  a  dwelling  and  grocery. 
The  policy  was  issued  October  11,  1869,  and  was  continued  in 
force  by  annual  renewals  till  October  11,  1873.  The  policy  con- 
tained the  following  conditions :  "  If  the  property  be  sold  or 
transferred,  or  any  change  takes  place  in  title  or  possession,  etc., 

*  *  *  without  the  consent  of  the  company  indorsed  hereon, 
or  if  the  interest  of  the  assured  in  the  property,  whether  as  owner, 

*  *  *  mortgagee,  lessee,  or  otherwise,  be  not  truly  stated  in  this 
policy,  the  policy  shall  be  void."  "  If  the  interest  of  the  assured 
in  the  property  be  any  other  than  the  entire,  unconditional  and  sole 
ownership  of  the  property,  for  the  use  and  benefit  of  the  assured, 

*  *  *  it  must  be  so  represented  to  the  company  and  so  expressed 
in  the  written  part  of  this  policy,  otherwise  this  policy  shall  be  void." 
"  The  use  of  general  terras,  or  any  thing  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  this  policy,  shall  not  be 
construed  as  a  waiver  of  any  printed  or  written  condition  or  restric- 
tion therein."  When  the  policy  was  issued,  the  plaintiff  was  the  owner 
of  the  premises,  and  the  buildings  insured  were  described  in  the 
policy  as  his.  In  December,  1870,  the  plaintiff  agreed  verbally,  to 
sell  the  house  and  lot  to  John  Donohue,  and  on  November  17, 
1871,  in  consummation  of  the  agreement,  he  deeded  the  property 
to  Donohue  and  took  back  a  bond  and  mortgage  thereon  for 
$1,500  purchase-money.  No  notice  of  the  transfer,  or  of  plaintiff's 
interest  as  mortgagee  was  stated  in  the  policy,  or  indorsed  on  it. 
At  the  trial,  the  judge  submitted  to  the  jury,  upon  conflicting 
evidence,  the  question  whether  the  local  agent  of  the  defendant 
at  Oswego,  received  from  the  plaintiff  the  renewal  premium  and 
paid  it  over  to  the  company,  after  being  notified  by  the  plaintiff 
that  he  had  deeded  the  property  and  taken  a  mortgage,  and  whether 
it  was  underatood  by  the  agent  that  the  premium  was  paid  by  the 
plaintiff  to  renew  the  policy  for  his  benefit  as  mortgagee.  The 
jury  found  a  verdict  for  the  plaintiff  for  the  amount  of  the  policy, 
with  interest  from  the  time  of  the  loss. 

John  Chstvoood^  for  the  appellant. 
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W,  A.  P(mch&i\  for  the  respondent.  The  defendant's  agent,  at 
Oswego,  had  full  power  and  authority  to  continue  the  insurance  on 
the  plaintiffs  interest  as  mortgagee,  either  verbally  or  by  making  the 
indorsement  of  the  change  of  title  upon  the  policy,  or  to  waive 
that  condition  of  the  policy  requiring  the  indorsement  and  consent 
to  the  transfer  verbally.  {AngeU  v.  Hartford  Fire  Ins.  Go.^  69 
N.  Y.,  171 ;  Pechier  v.  Pfmnix  Ins,  Co.^  65  id.,  196 ;  lihodes  v. 
Railway  Pa8se7iger  Ins,  Co.^  5  Lans.,  71 ;  Ellis  v.  Albany  City 
Fire  Im.  Co.,  60  N.  Y.,  402 ;  S.  C.  reported  Gen.  T.,  4  Lans.,  433 
Fish  V.  Liverpool,  London  amd  Globe  Ins.  Co.,  44  N.  Y.,  538 
Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19  id. 
305 ;  Shddon  v.  Atla/ntic  Ins.  Co.,  26  id.,  460 ;  Boehen  v.  WH. 
liamsburgh  Ins.  Co.,  35  id.,  131 ;  Pitney  v.  Ghi\!s  Falls  Ins.  Co., 
65  id.,  6 ;  Shea/rrrum  v.  Niagara  Fire  Ins.  Co.,  46  id.,  526 ;  Pech- 
ner  v.  Phomix  Ins.  Co.,  6  Lans.,  411 ;  Whitwell  v.  Putnam  Ins. 
Co.,  6  id.,  166.)  The  condition  in  a  written  instrument  not  under 
seal,  requiring  an  act  to  be  performed  or  evidenced  by  a  statement 
in  writing,  may  be  waived  by  parol,  and  a  parol  waiver  of  a  similar 
condition  of  a  sealed  instrument  may  be  upheld  in  equity  on  the 
theory  of  an  equitable  estoppel.  {Pitney  v.  GlerCs  Falls  Ins.  Co., 
65  N.  Y.,  6.)  The  issuing  and  delivering  to  the  plaintiflE  of  the 
certificate  on  the  11th  day  of  October,  1872,  after  notice  of  the 
change  of  his  interest  in  the  premises,  and  saying  to  him  that  it 
was  all  right,  was  in  law  an  insurance  of  his  mortgage  interest  and 
a  waiver  of  the  condition  of  the  policy  requiring  it  to  be  in  writing 
and  indorsed  thereon.  {Peohner  v.  The  Ph^nix  Ins.  Co.,  6  Lans., 
411,  417;  affirmed,  65  K  Y.,  195;  Shearman  v.  Niagara  Ins.  Co., 
46  id.,  526;  Parker  v.  Aroi/ic  Fire  Ins.  Co.,  1  N.  Y.  S.  C.  R.  [T. 
&  C],  397;  affinned,  59  N.  Y.,  1.) 

Smith,  J. : 

The  jury  were  instructed  that  if  they  should  find  from  the 
evidence,  that  at  the  time  when  the  renewal  premium  was  paid  to 
the  defendant's  agent,  he  was  notified  by  the  plaintiff  of  the  con- 
veyance and  mortgage,  and  he  understood  that  the  plaintiff  paid 
the  money  to  renew  the  policy  for  his  benefit  as  mortgagee,  they 
might  infer  an  agreement  that  it  should  be  renewed  for  that  pur- 
pose, and  in  that  event  they  were  further  instructed,  as  is  to  be 
Hun— Vol.  XIIL        26 
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inferred  from  the  charge,  that  they  might  find  for  the  plaintiff. 
The  instruction  was  proper,  in  view  of  the  evidence,  provided  the 
agent  had  power  to  waive  the  provdsions  in  the  policy  requiring 
the  interest  of  the  assured,  as  mortgagee,  to  be  stated  in  writing 
in  the  policy  itself.  The  charge  undoubtedly  assumed  the  existence 
of  such  authority.  That  question,  probably,  should  have  been  left 
to  the  jury,  if  it  had  been  insisted  on.  (  Van  Allen  v.  Fa/rmer^ 
Joint  Stock  Inaurwnce  Company^  64  N.  Y.,  469.)  But  there 
was  no  exception  to  the  charge,  in  that  respect,  or  any  other,  and 
no  request  was  made  that  the  specific  question  of  the  agent's 
authority  be  submitted  to  the  jury.  The  question  was  treated  on  all 
hands  as  one  of  law,  or,  if  of  fact,  one  w^hich  the  parties  submitted 
to  the  decision  of  the  court.  (S.  C,  17  S.  C.  N.  Y.  [10  Hun],  397, 
402.)  The  evidence  fully  warranted  the  conclusion  that  the  agent 
had  such  authority.  The  agent,  who  was  called  as  a  witness  by 
the  defendant,  testified  that  he  was  the  local  agent  of  the  defendant 
at  Oswego,  and  that  afi  such  agent  he  solicited  insurance,  issued 
and  renewed  policies,  noted  the  changes  of  title  upon  policies, 
issued  renewal  certificates,  collected  premiums,  and  paid  premiums  to 
the  company.  That  being  the  scope  of  his  agency,  it  is  clear  that 
in  the  circumstances  of  the  case,  the  conclusion  was  well  warranted 
that  he  had  authority  to  waive  a  compliance  witli  the  conditions 
referred  to,  and  that  the  agreement  to  renew,  which  the  jury  must 
have  found  by  their  verdict,  was  valid  and  binding  on  the  com- 
pany. (  Whitwell  V.  Putnam  Fire  Insurance  Gompa/ny^  6  Lans., 
166,  and  cases  there  cited  by  Mullin,  J. ;  Pechner  v.  Phoenix  Ins. 
Co.^  id.,  411 ;  S.  C.  affirmed,  65  N.  Y.,  195  ;  Shearman  v.  Niagara 
Fire  Ins.  Co,,  46  id.,  526 ;  Pitney  v.  Glen's  Falls  Ins.  Co.^  65 
id.,  6.) 

In  the  case  of  Rohrbach  v.  Germania  Fire  Insurance  Company  (62 
N.  Y.,  47),  cited  by  the  appellant's  counsel,  the  ruling  of  the  court 
that  notice  to  the  agent,  or  his  knowledge  of  facts,  was  immaterial 
and  did  not  affect  the  company,  was  made  in  view  of  a  provision 
in  the  policy,  which  constituted  him  the  agent  of  the  insured  and 
not  of  the  company.  (Opinion  of  Folger,  J.,  p.  62.)  The  policy  in 
this  case  contains  no  such  provision.  The  case  of  Alexander  v.  The 
Germania  InsuraTice  Company  (MSS.  op.  of  Rapallo,  J.)  was  upon 
a  policy  containing  a  provision  like  that  in  the  case  of  Rohrbach. 
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Certain  nilings  upon  questions  put  by  the  defendant's  counsel 
were  excepted  to.  The  questions  were  improper,  as  they  called 
for  the  conclusions  of  the  witness  on  questions  of  law.  It  is 
unnecessary  to  refer  to  them  more  particularly. 

The  judgment  should  be  aflSrmed. 

MuLLiN,  P.  J.,  and  Talcoit,  J.  concurred. 
Judgment  affirmed. 


FEBDINAND    S.    HAHN,    Respondent,    v.    THE    NORTH 
AMERICAN  LIFE  INSURANCE  COMPANY,  Appellant. 

Insurance  company  —  contrail  for  payment  of  agent  of —  construction  of. 

This  action  was  brought  by  the  plaintiff,  an  insurance  agent,  to  recover  the 
amount  due  upon  a  contract  made  with  him  by  the  defendant,  which  pro- 
vided that  his  compensation  was  to  be  a  commission  upon  premiums  paid  to  the 
company  on  policies  procured  by  him.  The  contract  further  provided  that 
said  defendant  "  agrees  to  advance  to  the  party  of  the  second  part  (plaintiff), 
each  month,  the  sum  of  $175,  in  addition  to  the  foregoing  commissions,  such 
allowance  to  be  charged  against  his  commission  account."  It  also  provided 
that  the  plaintiff  might,  upon  repaying  the  sums  advanced  under  the  contract, 
receive  an  additional  commission  on  premiums. 

Hdd,  that  the  monthly  advances  were  to  be  received  by  the  plaintiff  absolutely, 
in  addition  to  his  commissions,  and  that  the  same  were  not  to  be  repaid  by  him, 
unless  he  should  elect  so  to  do  in  order  to  rceive  the  higher  commission. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

This  action  was  brought  upon  a  contract  to  pay  the  plaintiff  a 
specific  compensation  for  his  services  as  an  agent  of  the  defendant. 
The  referee  reported  in  favor  of  the  plaintiff  for  the  sum  of 
$405.52. 

G.  N.  Ken/nedy^  for  the  appellant. 

JF.  C.  Ruger^  for  the  respondent. 
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Smith,  J. : 

The  plaintiff  was  employed  by  the  defendant  as  general  agent  to 
solicit  insurance  and  collect  premiums.  The  agreement  provided 
that  his  compensation  was  to  be  a  certain  commission  on  premiums 
paid  to  the  company  on  all  policies  procured  by  him,  to  be  paid 
to  him  as  long  as  he  should  continue  such  agent,  and  to  himself, 
his  heirs  or  assigns,  so  long  as  the  premiums  should  be  paid  to  the 
company.  The  agreement  contained  the  following  clause,  the  con- 
struction of  which  is  one  of  the  contested  points  in  the  case: 
"  The  party  of  the  first  part "  (defendant)  "  agrees  to  advance  to  the 
party  of  the  second  part,  each  month,  the  sum  of  $175  in  addition 
to  the  foregoing  commissions,  such  allowance  to  be  charged  against 
his  commission  account."  It  was  also  agreed  that  at  such  time  as 
the  plaintiff  might  elect,  he  should  receive,  after  paying  the  sums 
advanced  on  the  contract,  an  additional  commission  on  premiums, 
at  certain  rates  specified  in  the  contract.  It  was  further  provided 
that  either  party  might  cancel  the  contract  at  any  time,  by  written 
notice  to  either  party,  after  six  months  from  its  date. 

The  appellant's  counsel  insists  the  advances  were  intended  as 
a  loan  to  be  repaid  by  the  plaintiff.  For  the  respondent  it  is  con- 
tended, that  they  were  to  be  paid  to  the  plaintiff  absolutely,  in 
addition  to  his  commissions,  as  compensation  for  his  services.  We 
incline  to  the  opinion  that  they  were  intended  as  a  payment,  con- 
ditionally ;  that  is  to  say,  they  were  to  belong  to  the  plaintiff  abso- 
lutely, unless  he  should  elect  to  take  a  higher  rate  of  commissions, 
as  provided  for  by  the  contract,  in  which  case  he  was  to  repay  the 
advances.  This  construction  seems  reasonable ;  it  gives  effect  to 
every  part  of  the  contract,  and  it  accords  with  the  practical  inter- 
pretation put  upon  the  contract  by  the  parties  themselves.  The 
monthly  payment  was  made  regularly  for  five  months  and  a-half, 
and  charged  by  the  defendants  in  the  plaintiff's  account.  No  pro- 
vision was  made  in  the  contract  for  its  repayment,  except  in  case 
the  plaintiff  should  elect  to  take  the  higher  rate  of  commission. 
The  arrangement  seems  to  have  proceeded  on  the  idea  that,  in  time, 
the  business  would  increase  to  such  an  extent  that  the  commis- 
sions at  the  greater  rate  proposed,  would  be  a  larger  compensation 
than  was  first  provided.  In  fact,  however,  the  plaintiff  did  not 
avail  himself  of  his  right  to  elect,  preferring  evidently  the  old 
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rate  of  compenBation.  On  the  other  hand,  the  defendants,  unwil- 
ling to  continue  that  rate,  terminated  the  contract  at  the  end  of 
six  months,  and  offered  to  enter  into  another,  which  discontinued 
the  advance,  but  gave  to  the  plaintiff  commissions  at  rates  equal 
in  all  respects  to  those  which  he  had  the  privilege  of  electing  to 
take  under  the  first  contract,  and  in  one  particular  class  of  pre- 
miums, somewhat  larger.  The  offer  of  the  defendant  to  increase  the 
rate  of  conmiissions  is  inconsistent  with  the  idea  that  the  advances 
under  the  first  contract  were  a  mere  loan.  The  referee  decided 
in  accordance  with  the  construction  above  indicated,  and  held  cor- 
rectly, that  the  plaintiff  was  entitled  to  recover  the  unpaid  portion 
of  the  monthly  stipend,  accruing  during  the  six  months  in  which 
tlie  original  contract  was  in  force. 

The  plaintiff  also  claimed  and  recovered  for  damages  alleged  to 
have  been  occasioned  by  the  voluntary  breach  of  the  contract  on 
the  part  of  the  defendant,  in  procuring  policies  obtained  by  the 
plaintiff  to  be  transferred  to  other  companies,  or  causing  them  to 
lapse,  thus  depriving  the  plaintiff  of  his  right  to  commissions  upon 
renewal  premiums.  The  amount  recovered  on  that  ground,  is 
$466.38.  On  a  careful  examination  of  the  testimony,  we  do  not 
find  any  evidence  that  the  defendant  was  instrumental  in  procuring 
any  policy  procured  by  the  plaintiff,  to  be  transferred  or  to  become 
lapsed,  except  the  two  policies  of  Bernard  Browner.  The  value 
of  the  commissions  which  the  plaintiff  was  entitled  to  receive  on 
the  premiums  payable  on  those  two  policies,  according  to  the  testi- 
mony, was  $159.50.  The  claim  should  be  reduced  to  that  amount. 
The  result  is,  that  after  deducting  the  amount  stipulated  to  be 
due  to  the  defendant,  the  recovery  should  be  only  ninety-eight 
dollars  and  eighty  four  cents,  with  interest  from  the  date  of  the 
report,  July  26,  1876.  If  the  plaintiff  consents  to  reduce  to  that 
smn,  the  judgment  so  reduced  is  affirmed,  with  costs ;  otherwise  it  is 
reversed  and  a  new  trial  ordered  before  another  referee,  costs  to 
abide  event. 

MuLLiN,  P.  J.,  and  Talcotf,  J.,  concurred. 

Ordered  accordingl} 
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EDWIN  D.  BARBER,  Appellant,  v.  MAURICE  STETTHEI- 

"135 1981"  MER  AND  OTHERS,  RESPONDENTS. 

_40  Mis  25l| 

Appeal  to  County  Court  —  Return  hy  justice  —  truthfulneM  of,  cannot  be  guettumed. 

Upon  an  appeal  to  the  County  Court  from  a  judgment  of  a  justice  of  the  peace, 
the  truthfulness  of  the  justice's  return,  if  it  be  fully  responsive  to  the  notice 
of  appeal,  cannot  be  questioned  nor  controverted  by  affidavits,  nor  can  a  fur- 
ther return,  as  to  the  truth  of  matters  in  respect  to  which  the  original  return 
is  controverted  by  affidavits,  be  required. 

If  the  return  be  false,  the  remedy  of  the  party  aggrieved  thereby  is  by  an  action 
against  the  justice. 

Appeal  from  a  judgment  of  the  Monroe  County  Court,  revers- 
ing a  judgment  rendered  by  a  justice  of  the  peace  in  favor  of  the 
plaintiff. 

The  judgment  was  reversed  by  the  County  Court  upon  the  ground 
that  upon  the  day  to  which  the  cause  had  been  adjourned,  the 
justice  held  it  open  to  the  next  morning  indefinitely,  in  the  absence 
of  the  defendant,  the  County  Court  holding  that  the  action  was 
thereby  discontinued,  and  the  justice  lost  jurisdiction. 

J.  Van  Voorhis^  for  the  appellant. 

E.  Harris^  for  the  respondents. 

Smiih,  J. : 

The  only  ground  of  irregularity  specified  in  the  notice  of  appeal 
to  the  County  Court,  was  that  the  judgment  of  the  justice  was 
irregular  in  that  the  action  was  discontinued  by  the  non-appearance 
of  the  plaintiff  on  the  last  adjourned  day,  at  or  within  one  hour 
from  the  time  appointed,  and  the  absence  of  the  justice  from  his 
office  at  and  before  the  expiration  of  the  hour  allowed  by  law.  The 
object  of  requiring  a  specification  in  the  notice  of  appeal,  of  the  errors 
alleged,  is  that  the  adverse  party  and  the  justice,  may  be  fairly 
apprised  of  the  ground  on  which  a  reversal  of  the  judgment  is 
sought.  {Lee  V.  Schmidt^  6  Abb.,  183  ;  Williams  v.  Cunningham^ 
2Sandf.,  632;  Thompson  v.  Hopper,  1  Code  R,  103.)     That  is 
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necessary  to  enable  the  justice  to  make  a  proper  return  (  Webster  v. 
Hqpkinsj  11  How.  Pr.  R.,  140),  and  the  respondent  to  prepare  for 
argument,  or  procure  an  amended  return,  if  the  original  return  is 
defective  as  to  any  ground  of  appeal.  {Morton  v.  Clarky  id.,  498.) 
In  the  present  case,  the  justice  returned  fully  to  the  specification  above 
referred  to,  by  stating  that  on  the  last  adjourned  day  prior  to  that  on 
which  the  case  was  tried  (which  was  the  20th  November),  at  4  p.  m., 
the  parties  again  appeared,  and  at  the  request  of  the  defendants  the 
case  was  again  held  open  to  4  p.  m.,  on  the  twenty-first  November, 
the  plaintiff  consenting,  and  that  on  said  twenty-first  at  4  p.  m., 
the  plaintiff  appeared  by  his  attorney,  Quincey  Van  Voorhis,  and 
the  defendants  did  not  appear.  That  the  cause  was  then  tried  and 
judgment  rendered  for  the  plaintiff.  The  return  having  been  made, 
the  defendant's  counsel  filed  affidavits  controverting  it  in  some  par- 
ticulars, and  obtained  an  order  of  the  County  Court  requiring  the 
justice  to  amend  his  return  by  stating,  specifically,  as  to  the  truth  of 
the  facts  stated  in  said  aflSdavits,  so  far  'as  they  controvert  the  said 
return,  and  particularly  to  state  who  appeared  for  the  parties  respect- 
ively on  twentieth  November.  To  that  order  the  justice  returned  by 
stating  that  on  the  twentieth  November,  at  4  p.  m.,  the  justice  was 
at  his  office,  and  Mr.  Van  Voorhis  appeared  a  few  minutes  before 
or  after  that  time,  and  stated  that  he  did  not  want  to  wait,  and  the 
case  was  held  open  till  the  next  morning,  to  avoid  taking  judgment 
against  defendants  by  default.  That  the  next  morning  Mr.  Van 
Voorhis  appeared,  and  Mr.  Harris  having  been  notified,  as  the 
justice  was  informed,  declined  to  appear,  and  the  justice  then  heard 
the  testimony  and  rendered  judgment.  The  judgment  of  the  County 
Court  was  based  upon  the  statements  in  the  last  return.  Thus 
the  anomaly  was  presented  of  two  conflicting  returns,  the  first  of 
which,  fully  responding  to  the  specification  of  error  in  the  notice  of 
appeal,  showed  the  judgment  before  the  justice  to  be  regular,  and 
the  other,  in  the  opinion  of  the  County  Court,  showed  the  judg- 
ment to  be  irregular  and  void  for  want  of  jurisdiction.  It  appears 
from  the  opinion  of  the  county  judge,  that  he  thought  the  amended 
return,  so  far  as  it  was  responsive  to  the  order  directing  it,  must  be 
taken  as  true.  Why  the  amended  return,  rather  than  the  original 
return,  which  was  responsive  to  the  notice  of  appeal  ?  No  reason 
is,  or  can  be  given.     The  truth  is,  the  dilemma  in  which  the  County 
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Court  found  itself,  was  the  result  of  a  clear  irregularity  in  that 
court.  It  was  irregular  to  entertain  affidavits  controverting  the 
original  return,  and  to  require  the  justice  to  make  a  further  return 
respecting  the  matters  so  controverted  as  to  which  his  original 
return  was  full.  The  original  return  should  have  been  taken  as 
conclusive  and  acted  on  as  true.  If  false,  the  remedy  was  by  action. 
It  has  been  so  held  in  respect  to  returns  to  a  writ  of  certiorari. 
{Haines  and  ova.  v.  The  Judges  of  Westchester^  20  Wend.,  625.) 
In  RoADson  v.  Adams  (17  Johns.,  130),  the  rule  was  applied  to 
the  return  of  a  justice  upon  an  appeal  to  the  County  Court,  under 
the  statute  (Laws  1813,  ch.  94),  as  to  the  particulars  which  by 
statute  he  was  required  to  return.  If  the  return  is  defective,  that 
is,  if  it  does  not  fully  respond  to  the  specifications  in  the  notice  of 
appeal,  it  may  be  required  to  be  amended.  (Code,  §  862.)  But  if 
it  is  fully  responsive,  its  truthfulness  cannot  be  questioned  on  the 
appeal.  The  contrary  practice  would  lead  to  interminable  contro- 
versy and  confusion. 

The  order  of  the  County  Court  directing  an  amended  return, 
may  be  reviewed  on  this  appeal.  (Code,  §  329.)  We  think  it  was 
irregular,  so  far  as  it  called  for  a  return  as  to  the  truth  of  the  mat- 
ters in  respect  to  which  the  original  return  was  controverted  by  the 
affidavits ;  that  the  amended  return,  so  far  as  it  was  in  conflict  with 
the  original  return,  should  not  have  been  considered  by  the  court ; 
and  that  as  the  original  return  showed  that  the  judgment  of  the 
justice  was  regular,  the  judgment  of  the  County  Court  reversing 
it  was  erroneous  and  should  be  reversed,  together  with  the  order  for 
an  amended  return,  and  that  of  the  justice  affirmed. 

If  the  appellant  is  prejudiced  by  this  result,  he  has  his  remedy 
by  action  against  the  justice,  in  case  his  original  return  was  false. 

MuLLiN,  P.  J.,  and  Talcgtt,  J.,  concurred. 

Ordered  accordingly. 
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LA  MOTT  THOMPSON  v.  LAURA  S.  TAYLOR,  Executrix, 
ETC.,  OF  JAMES  B.  TAYLOR,  Dkceabed. 

In  the  Matter  of  the  claim  of  ORSAMUS  B.  MATTESON, 
for  services  on  sale  of  the  times  stock,  and  as  attorney 
FOR  THE  Receiver,  and  for  interest  on  interest  paid  for 

RENEWING  NOTE  OF  SAID  TAYLOR. 

Appeal  from  order — only  one  appeal  tktr^prom,  or  from  part  therecf  allowed  — 
Addittonal  affidavits  —  cannot  be  read  upon  appeal. 

By  an  order  of  the  Special  Term,  made  upon  an  application  for  the  confirmation 
of  the  report  of  a  referee,  two  claims  presented  by  one  M.  to  the  referee,  and 
allowed  by  him,  were  disallowed.  M.  appealed  from  so  much  of  the  order  as 
disallowed  one  of  the  said  claims.  Subsequently  and  after  the  decision  of 
the  said  appeal,  he  brought  this  appeal  from  the  portion  of  the  order  disallow- 
ing the  second  claim. 

EM,  that  his  right  to  appeal  from  the  order  was  exhausted  by  the  first  appeal; 
and  that  the  second  appeal  could  not  be  maintained. 

Affidavits,  made  after  the  making  of  an  order  at  the  Special  Term,  cannot  be  read 
upon  the  hearing  at  the  General  Term,  even  although  all  the  parties  to  the 
appeal  consent  thereto. 

Appeal  by  Orsamus  B.  Matteson  from  an  order  of  the  Oneida 
Special  Term. 

John  D.  ITema/Ti,  for  the  appellant  Matteson. 

Ward  JSunty  Jr.,  for  Levy,  trustee  of  Day. 

Thomas  S.  Jones,  for  H.  W.  Bentley,  receiver. 

Smith,  J. : 

It  appears  from  the  papers  submitted  on  this  appeal,  that  at  a 
Special  Term  held  in  Herkimer  county,  by  Mr.  Justice  Hardin,  22d 
February,  1876,  an  order  waa  made  in  this  action,  continuing  the 
receiver  theretofore  appointed,  of  the  personal  estate  of  said  James 
B.  Taylor,  deceased,  and  appointing  a  referee  to  take  an  account 
and  report  what  sum  was  due  and  unpaid  to  the  plaintiff,  and  to 
each  of  the  other  creditors  of  the  said  deceased,  who  should  come 
in,  etc.  The  referee  acted  under  the  order  and  made  his  report, 
which  the  plaintiff  moved  to  confinn,  at  a  Special  Term  in  Oneida, 
Hun— Vol.  XIU.     26 
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before  Mr.  Justice  Mebwin.  The  court  made  an  order  confirming 
said  report  in  part,  but  disallowing  certain  claims  that  had  been 
presented  by  the  appellant  Matteson,  to  the  referee,  and  by  him 
allowed.  One  of  said  claims  was  for  "  services  on  sale  of  the  Times 
stock,  and  as  attorney  for  the  receiver,  and  for  interest  on  interest 
paid  for  renewing  notes  of  Taylor."  The  other  was  for  "  money 
paid  and  liability  incurred  in  attempting  to  collect  the  notes  of 
James  B.  Taylor,  and  by  him  indorsed,  for  his  accommodation." 
This  appeal  is  from  that  part  of  the  order  of  the  Special  Term, 
which  disallowed  the  first  of  the  claims  above  stated. 

Previously  to  bringing  the  present  appeal,  the  claimant  appealed 
from  that  part  of  the  order  of  the  Special  Term,  which  disallowed 
the  second  claim  above  mentioned.  That  appeal  was  taken  in  Sep- 
tember, 1876,  and  was  argued  before  us  at  the  last  April  term,  and 
decided  in  June. 

The  time  when  the  present  appeal  was  brought  does  not  appear. 
The  notice  of  appeal  contained  in  the  printed  case  has  no  date.  The 
certificate  of  the  clerk,  appended  to  his  transcript  of  the  record,  is 
dated  20th  September,  1877.  The  appeal  is  submitted  to  us  upon 
what  purports  to  be  the  evidence  taken  before  the  referee,  and  on 
which  the  Special  Term  acted,  and  in  addition  thereto,  upon  certain 
affidavits  made  since  the  order  of  the  Special  Term,  and  which 
were  used,  as  is  stated  in  the  brief  of  the  appellant's  counsel,  upon 
a  subsequent,  application  to  modify  that  order.  The  brief  also 
states  that  it  is  consented  that  the  affidavits  referred  to  may  be  used 
as  a  part  of  the  testimony,  and  that  this  court  may  make  additional 
findings  based  thereon. 

Upon  this  state  of  facts,  we  think  that  the  portion  of  the  order 
now  appealed  from  should  be  affirmed  on  several  grounds : 

1.  We  are  of  the  opinion  that  the  claimant's  right  to  appeal  from 
the  order  of  the  Special  Term  was  exhausted  by  his  first  appeal 
He  then  had  an  opportunity  to  appeal  from  the  entire  order,  or  so 
much  of  it  as  he  was  dissatisfied  with,  and  he  should  then  have 
availed  himself  of  it.  A  piecemeal  appeal  from  an  order  or  judg- 
ment will  not  be  allowed.  The  like  objections  exist  to  it  as  to  the 
breaking  up  of  a  single  cause  of  action,  and  bringing  a  separate  suit 
upon  each  fragment.  Even  if  all  the  parties  consent  to  it,  the  court 
should  refuse  to  sanction  the  practice,  in  order  to  prevent  the  wast- 
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ing  of  estates,  in  cases  like  this,  in  unnecessary  litigation,  as  well  as 
to  relieve  the  calendars  from  appeals  unnecessarily  multiplied. 

2.  The  counsel  for  the  respective  parties  seem  to  have  supposed 
that  their  consent  would  have  the  eflFect  to  bring  before  the  court 
the  affidavits  made  since  the  hearing  at  Special  Term,  and  to  call 
into  exercise  not  only  the  appellate  jurisdiction  of  the  court,  which 
is  properly  invoked  by  the  appeal,  but  also  a  sort  of  original  juris- 
diction to  be  employed  in  sifting  the  affidavits  and  finding  what  facts 
they  tend  to  establish.  That  is  a  misapprehension.  On  the  hearing 
of  appeals,  the  court  will  exercise  only  a  strictly  appellate  jurisdic- 
tion, unless  otherwise  provided  by  statute.  Appeals  are  to  be  heard 
on  the  same  papers  as  were  used  below.  Such  was  the  rule  in  the 
late  Court  of  Chancery,  in  this  State,  on  an  appeal  from  the  decree 
of  a  vice-chancellor.  {Mitchell  v.  Zenox^  14  Wend.,  662;  Weri- 
dell  V.  Lewis  J  6  Paige,  233;  StudweU  v.  Palmer^  5  id.,  166; 
Bloodgood  v.  Cla/rJcy  4  id.,  574.)  The  rule  was  the  same  in  the 
court  for  the  correction  of  errors,  with  respect  to  appeals  from  the 
chancellor.  {Deas  v.  Thome^  8  Johns.  R.,  543.)  We  cannot, 
therefore,  consider  the  affidavits ;  aside  from  them,  we  think  the 
evidence  furnishes  no  ground  for  reversing  the  decision  of  the 
judge  at  Special  Term,  upon  the  questions  involved  in  this  appeal. 
We  are  of  the  opinion  that  the  evidence  which  was  before  him, 
warranted  the  conclusion  stated  in  his  opinion,  that  the  claimant 
was  a  volunteer,  acting  largely  for  his  own  interest  as  a  creditor  of 
the  estate,  and  without  such  an  employment  from  the  receiver  as 
gave  him  a  legal  claim  on  the  estate  for  his  services,  and  that  the 
claim  was  properly  disallowed  on  that  ground. 

3.  While  we  do  not  entertain  the  affidavits,  we  have  looked  into 
them  suflSciently  to  see  that  an  adherence  to  the  salutary  rules  above 
laid  down,  does  no  injustice  to  the  appellant.  The  affidavits  on  his 
part  are  cumulative  mainly,  and  are  met  and  controverted  to  a  great 
extent  by  that  of  the  receiver ;  while  they  amplify  the  claimant's 
case,  and  present  it  more  in  detail  than  did  the  evidence  taken 
before  the  referee,  they  do  not  materially  vary  it. 

That  part  of  the  order  appealed  from  should  be  affirmed,  with 
costs  to  the  respondent  Levy,  or  his  attorney. 
MuLLDr,  P.  J.,  and  Talcxot,  J.,  concurred. 
Ordered  accordingly. 
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— SILAS  W.  SMITH,  Appellant,  v.  JAMES  H.  LYKE, 

13h       204  '    ^  '  ' 

69  AD1588  RESPONDENT. 


Enticing  wife  from  husbatyS. — light  of  action  for  —  good  faith  of  person  receiving — 

when  a  defense. 

Upon  the  trial  of  an  action  brought  by  a  husband  against  his  wife's  father  to 
recover  damages  for  enticing  away  his  wife,  evidence  was  given  tending  to 
show  that  the  wife,  by  reason  of  ilhiess,  was  unable  to  leave  her  husband's 
house  without  assistance,  and  that  her  father,  at  her  request,  removed  her  to 
his  own.  The  justice  charged  that,  even  if  the  husband's  treatment  of  his 
wife  was  not  improper,  in  fact,  yet  if  such  complaints  were  made  to  the 
defendant,  by  the  wife  and  others,  as  induced  him  to  believe  that  she  was 
cruelly  treated  by  her  husband,  and  he  acted  in  good  faith  in  taking  her  to 
his  house,  the  plaintiff  could  not  recover. 

Meld,  that  the  charge  was  correct 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  verdict  of  a  jury,  rendered  at  the  Steuben  Circuit  before  Mr. 
Justice  RuMSBY. 

The  action  was  brought  to  recover  damages  for  enticing  away 
the  plaintiff's  wife,  who  was  the  defendant's  daughter. 

W.  Rumsey^  for  the  appellant. 

BuUer  cfe  Sea/rl^  for  the  respondent. 

Smtth,  J. : 

A  husband  may  maintain  an  action  for  enticing  away  his  wife, 
or  inducing  her  to  live  apart  from  him,  even  against  the  wife's 
father.  (  Winamore  v.  Greenbwxik^  Willes  R.,  577 ;  HutcJieson  v. 
Peck^  5  Johns.,  196.)  In  the  present  case,  the  judge,  after  instruct- 
ing the  jury  in  accordance  with  the  rule  above  stated,  charged 
them,  in  substance,  that  if  the  plaintiff  treated  his  wife  in  a  cruel 
and  inhuman  manner,  so  that  his  home  was  unfit  for  her  to  live 
in,  and  the  defendant  took  her  to  his  own  house,  at  her  request, 
he  was  justified  in  doing  so.  He  further  charged  them,  that  even 
if  the  husband's  treatment  of  his  wife  was  not  improper,  in  fact, 
yet  if  such  complaints  were  made  to  the  defendant,  by  the  plaintiff's 
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wife  and  others,  sus  induced  him  to  believe  that  she  was  cruelly 
treated  by  her  husband,  and  he  acted  in  good  faith,  the  plaintifiE 
cannot  recover.  To  the  latter  instruction  an  exception  was  taken, 
which  raises  the  principal  question  in  the  case.  It  has  been  repeat- 
edly held  in  actions  for  harboring  the  wife,  that  the  material  point 
of  inquiry  is  the  intent  with  which  the  defendant  acted.  {Hutch- 
eson  V.  Pech^  supra;  Schtmeman  v.  Palmer^  4  Barb.,  227;  Ben- 
nett V.  Smithj  21  id.,  439.)  The  counsel  for  the  plaintiff  suggests  that 
in  all  the  cases  so  holding,  it  appeared  that  the  defendant's  wrongful 
conduct  consisted  merely  in  harboring  the  wife,  or  advising  her 
to  leave  her  husband,  not  in  actively  invading  the  plaintiff's  rights, 
by  taking  his  wife  from  his  house.  But  wherein  do  those  cases 
differ  in  principle  from  the  case  at  bar  ?  In  the  present  case,  the 
evidence  warrants  the  conclusion  that  the  wife,  by  reason  of  illness, 
was  unable  to  leave  her  husband's  house  without  assistance,  and 
that  her  father  removed  her  to  his  own  house,  at  her  request.  If 
he  believed  from  her  statements  that  she  was  cruelly  treated  by 
her  husband,  was  he  not  as  fully  justified  in  removing  her  from 
her  husband's  house  to  his  own,  she  not  being  able  to  get  away 
without  assistance,  as  he  would  have  been  in  receiving  and  harboring 
her  in  his  own  house  if  she  had  gone  there  without  his  aid^and  sought 
shelter  ?  It  is  argued  that  the  defendant  should  have  investigated  tlie 
complaints,  and  that  not  having  done  so,  he  acted  on  them  at  his  peril. 
It  is  true  he  might  have  gone  to  the  husband  with  the  complaints 
and  inquired  as  to  their  truth,  but  we  do  not  think  his  omission  to 
do  so  necessarily  rendered  him  liable.  At  most,  it  was  but  a  circum- 
stance to  be  considered  by  the  jury  in  determining  the  intent 
with  which  he  acted. 

We  think  the  case  was  properly  disposed  of  at  the  Circuit,  and 
that  the  judgment  should  be  affirmed. 


MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 
Judgment  affirmed. 
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JOHN  N.  BOUGHTON,  Executor,  Errc,  of  DAVID  FLINT, 
Deceased,  and  others,  Appellants,  v.  MARY  FLINT,  Execu 
TMX,  etc..  Respondent. 

Surrogate — jurisdiction  of,  over  disputed  claims. 

A  surrogate  has  no  jurisdiction  upon  a  final  accounting  to  hear  and  determine 
the  validity  of  a  disputed  claim  against  the  estate  of  a  deceased  person. 

Where,  upon  a  final  accounting,  the  executrix  presents  an  account  in  which  is 
contained  an  item  for  money  paid  by  her  to  a  creditor,  in  settlement  of  a  claim 
against  the  estate,  which  item  is  objected  to  and  attacked  by  her  co-executor 
and  by  the  other  persons  interested  in  the  estate,  the  surrogate  has  no  juris- 
diction to  determine  as  to  the  validity  of  the  same,  or  to  refer  the  same  to  an 
auditor.    (Per  Smith,  J.) 

Appeal  from  a  decree  of  the  surrogate  of  Erie  couDty,  on  the 
final  settlement  of  the  accounts  of  Mary  Flint,  executrix,  and  John 
N.  Boughton,  executor,  of  the  last  wiU  and  testament  of  Daniel 
Flint,  deceased. 

Z.  P.  d:  E.  B,  Perhma  and  Thos.  CortM^  for  the  appelknts. 

Jacob  Stem  and  T.  C,  Beecher,  for  the  respondent. 

Smiih,  J. : 

On  the  accounting  before  the  surrogate,  the  respondent  and  execu- 
trix, Mary  Flint,  presented  a  claim  against  the  estate  of  tlie  testator, 
in  her  own  behalf,  to  the  amount  of  $800,  with  interest  from  April 
15,  1859,  for  moneys  alleged  to  have  been  placed  in  the  hands  of 
the  testator,  on  deposit  for  the  said  respondent,  who  was  the  testar 
tor's  wife.  She  also  claimed  to  be  credited  in  her  account  as  execu- 
trix, with  the  sum  of  $1,756^^,  alleged  to  have  been  paid  by  her 
in  full  of  a  promissory  note  of  the  testator,  held,  at  the  time  of  his 
death,  by  Mary  Brown,  who,  as  appeared  from  the  evidence,  was 
the  mother  of  Mrs.  Flint.  These  claims  were  allowed  by  the  sur- 
rogate, after  having  been  contested  by  Mr.  Boughton,  the  executor 
and  the  other  parties,  who  now  appeal.  The  claim  for  the  alleged 
deposit  was  heard  before  the  surrogate.  The  claim  for  the  alleged 
payment  to  the  creditor,  Mrs.  Brown,  was  referred  by  the  surrogate 
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to  an  auditor,  who  reported  in  favor  of  the  executrix,  and  his  report 
was  confirmed  by  the  surrogate. 

After  some  controversy  in  the  courts  on  the  subject,  it  seems  now 
to  be  settled  that  a  surrogate  has  not  jurisdiction  upon  a  final  account- 
ing to  hear  and  determine  the  validity  of  a  disputed  claim  against 
the  estate  of  a  deceased  person.  The  Court  of  Appeals  is  under- 
stood to  have  so  held  in  the  case  of  Tu<ikeT  v.  Tucker  (4  Abb.  Ct. 
App.  Dec,  428 ;  S.  C,  4  Keyes,  136 ;  see,  also,  The  Matter  of  the 
Estate  of  John  Shaw^  1  Tucker,  352,  and  the  cases  there  cited  in  the 
opinion  of  the  surrogate  of  New  York ;  Shakespeare  v.  Markham^ 
.10  Hun,  311 ;  Magee  v.  Vedder^  6  Barb.,  352 ;  WiUon  v.  The 
Baptist  Education  Society^  10  id.,  308 ;  Disosway  v.  The  Bank  of 
Washington,  24t  id.,  60;  Curtis  v.  StUwell,  32  id.,  354.)  The 
debts  and  claims  against  the  estate,  which  the  surrogate  is  authorized 
to  settle  and  determine  (2  R.  S.,  95,  §  71),  are  those  only  which 
are  undisputed.  (Id.)  The  question  whether  the  surrogate  had 
jurisdiction  of  the  claim  presented  by  the  executrix  as  such,  for 
money  paid  for  her,  upon  the  demand  of  the  creditor,  Mrs. 
Brown,  which  was  disputed  by  Boughton,  the  co-executor,  is 
not  so  clear.  Had  the  claim  been  disputed  by  both  executors 
on  being  presented  by  the  creditor,  the  surrogate  would  not 
have  had  jurisdiction  to  try  it.  Does  the  fact  that  the  claim 
was  admitted  and  paid  by  one  of  the  executors,  without  the  con- 
sent and  knowledge  of  the  other  (he  objecting  to  the  claim  and 
disputing  it,  when  informed  of  it),  confer  jurisdiction  upon  the 
surrogate  to  investigate,  settle  and  allow  it,  as  a  charge  in  favor  of 
the  executor  so  paying,  on  the  final  account ;  it  being  then  con- 
tested by  the  co-executor,  and  by  some  of  the  parties  entitled  to 
distribution. 

I  am  not  aware  of  any  case  in  which  the  precise  question  has 
been  considered.  The  presentation  of  a  claim  against  the  estate  to 
one  of  several  executors,  or  administrators,  is  undoubtedly  sufficient 
on  the  part  of  the  creditor,  without  presenting  it  to  the  others. 
{Knapp  V.  Cv/rtiss,  6  Hill,  388,  per  Bronson,  J.)  And  one  of  sev- 
eral executors  or  administrators  may  pay  claims  presented  against 
the  estate,  without  the  knowledge  and  concurrence,  and  even 
against  the  will  of  his  co-executor  or  co-administrator.  The  general 
rule  is,  that  several  co-administrators  or  co-executors  are,  in  law. 
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but  one  person  representing  the  testator,  and  acts  done  by  one  in 
reference  to  the  delivery,  sale,  gift  or  release  of  the  testator's  goods, 
are  deemed  the  acts  of  all.  {Mwrrwy  v.  Blatchford^  1  Wend.,  583 ; 
Wheeler  v.  Wheeler,  9  Cow.,  34 ;  Stm/vesant  v.  IJaU,  2  Barb.  Ch., 
151 ;  Jackson  v.  Robmson,  4  Wend.,  436.)  But  one  administrator 
or  executor  acting  without  the  concurrence  of  his  associates,  so  acts 
at  his  peril,  and  if  he  pays  a  claim  that  is  not  a  valid  obligation 
against  the  estate,  or  if  he  pays  more  than  is  due,  or  to  become  due, 
he  does  it  at  the  risk  of  being  adjudged  guilty  of  a  devasta/vit,  and 
of  being  obliged  to  account  for  what  he  has  improperly  paid  out. 
{Murray  v.  Blatchford,  »wpra.)  That  there  are  cases  in  which 
the  person  entitled  to  the  peraonal  estate  may  be  relieved  against 
the  acts  of  the  executor,  and  a  debtor  or  creditor,  is  shown  by 
numerous  authorities,  some  of  which  are  cited  by  Emott,  Circuit 
Judge,  sitting  for  the  Chancellor,  in  Murray  v.  Blatchford  (siipra). 
Among  them  is  the  case  of  Alsager  v.  Johnson  (4  Ves.,  217 ;  Alsa^er 
V.  Rowley,  6  id.,  748),  in  which  it  appeared  that  an  action  at  law 
was  commenced  against  executors  by  an  alleged  creditor  of  the  testa- 
tor, the  residuary  legatees  applied  to  the  executors  to  be  permitted  to 
defend,  which  was  refused,  a  verdict  was  had,  and  under  it  the 
prothonotory  awarded  a  large  sum  as  due.  The  legatees  filed  their 
bill  against  the  plaintiff  in  the  action,  and  the  executors,  impeach- 
ing the  demand  and  charging  collusion,  the  legatees  were  relieved, 
although  there  does  not  appear  to  have  been  proof  of  a  fraudulent 
collusion.  Lord  Eldon,  not  passing  upon  the  question  of  collusion, 
said,  he  was  inclined  to  think  a  decree  might  be  made  against  the 
creditor,  on  the  ground  that,  whether  there  was  a  debt  due,  and  to 
what  extent,  had  never  been  tried  with  that  searching  attention 
which  the  legatees  had  a  right  to  expec^t  from  the  executors.  Now, 
in  the  present  case,  the  co-executor  and  some  of  the  legatees  objected 
'.o  the  allowance  of  the  claim  of  the  executrix  before  the  surrogate, 
on  the  groimd  that  a  considerable  part  of  the  debt  had  been  paid 
by  the  testator  in  his  life-time.  The  issue  thus  made,  the  surrogate 
assumed  jurisdiction  to  try,  and  he  ordered  it  to  an  auditor,  whose 
report  he  confirmed. 

I  cannot  resist  the  conclusion  that  in  so  doing  the  surrogate 
exceeded  his  jurisdiction.  If  he  had  jurisdiction  his  decree  bars 
the  legatees  from  proceeding  in  any  other  court,  and  their  right  to 
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an  action  in  equity  against  the  executrix  and  creditor  is  cut  ofi.  I 
cannot  think  such  a  result  was  intended  by  the  statute  which  makes 
the  final  settlement  of  the  accounts  of  the  executor  or  administrator 
conclusive  evidence  that  the  charges  made  in  such  account,  for 
moneys  paid  to  creditors,  etc.,  are  correct.  (2  R.  S.,  94,  §  65.)  The 
statute  relates,  in  my  judgment,  to  charges  for  payment  of  undis- 
puted debts,  and  no  others.  In  this  respect,  sections  65  and  71  are 
to  receive  a  like  construction.  The  case  of  Shakespea/re  v.  Ma/rh- 
ham  {supra)  seems  to  be  an  authority  for  this  conclusion.  There 
a  question  arose  as  to  the  jurisdiction  of  the  surrogate  to  try  a 
claim  which  was  held  originally  by  the  executor  and  three  others, 
who  subsequently  assigned  their  interest  to  the  executor.  The 
claim  was  disputed  by  some  of  the  persons  entitled  to  share  in  the 
distribution  of  the  estate,  and  this  court  held  that  the  surrogate  had 
not  jurisdiction  to  try  the  claim.  The  executrix  must  resort  to  her 
action  for  this  claim,  when  the  defendants  may  avail  themselves 
of  such  defense  as  they  may  have.  This  question  of  jurisdiction 
does  not  appear  to  have  been  raised  before  the  surrogate ;  it  is, 
nevertheless,  available  on  appeal,  but  as  it  is  now  presented  for  the 
first  time,  the  appellants  are  not  entitled  to  costs. 

We  also  think  the  surrogate  erred  in  excluding  testimony  as  to 
the  amount  actually  paid  by  the  executrix  upon  the  note  held  by 
Mrs.  Brown.  The  executrix  was  only  entitled  to  recover  what  she 
actually  paid. 

Decree  reversed  and  proceeding  remitted  to  the  surrogate  of  Erie 
county,  without  costs  of  appeal  to  either  party. 

MuLLiN,  P.  J.,  and  Talcott,  J.,  concurred^ 

Decree  reversed  and  proceedings  remitted  to  the  surrogate  of 
Erie,  without  costs  of  appeal  to  either  party. 
Hun— Vol.  XIIL        27 
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SARAH  E.  HOLLISTER,  Respondent,  v.  EDWARD  L. 
HOPKINS,  Impleaded,  etc.,  Appellant. 

Bill  of  exchange  —  wTuU  is. 

This  action  was  brought  upon  the  following  instrument :  "  Rochester,  July  17, 
1875.  Edward  L.  Hopkins.  One  month  after  date,  pay  to  the  order  of  Hollis- 
ter  &  Co.,  seven  hundred  and  eighty- two  dollars  and  thirty-four  cents,  and 
charge  the  same  to  me,  to  apply  on  contract  for  your  building  on  South 
avenue.  (Signed)  J.  R  Flowerday."  The  plaintiff  proved  the  acceptance 
and  indorsement  of  the  instrument  and  rested.  Defendant  offered  to  prove  that 
there  was  nothing  due  to  the  drawer  of  the  instrument  upon  his  building  con- 
tract, at  the  time  it  was  drawn,  and  that  there  was  no  consideration  for  the 
acceptance  between  the  drawer  and  acceptor,  which  evidence  was,  upon  plain- 
tiff's objection,  excluded. 

Held,  that  the  instrument  was  a  bill  of  exchange,  and  not  a  mere  assignment  of  a 
fund,  and  that  the  evidence  offered  was  properly  rejected  as  immaterial  and 
irrelevant. 

Appeal  from  a  judgment  entered  upon  the  direction  of  the  court 

at  the  Monroe  Circuit,  held  by  Mr.  Justice  Dwight. 

This  action  was  brought  against  the  defendant  as  the  acceptor  of 

a  draft,  drawn  in  these  words : 

"  Roohesteb,  July  17, 1875. 

Edward  L.  Hopkins.  One  month  after  date  pay  to  the  order  of 
Hollister  &  Co.,  seven  hundred  and  eighty-two  dollars  and  thirty- 
four  cents,  and  charge  the  same  to  me,  to  apply  on  contract  for  your 

building  on  South  avenue. 

(Signed)  J.  R.  FLOWERDAY." 

The  plaintiff  proved  the  acceptance  by  E.  L.  Hopkins  and  the 
indorsement  of  the  instrument,  and  rested.  The  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  instrument  proved  was  not  a 
bill  of  exchange,  but  was  merely  an  assignment  of  a  fund,  and  the 
plaintiff  could  not  recover  without  showing  the  existence  of  such 
fund.  The  motion  was  denied,  and  the  defendant  excepted.  The 
defendant  then  called  the  drawer  and  offered  to  prove  that  when 
the  instrument  was  drawn  he  had  ceased  to  work  on  the  building 
mentioned  in  the  instrument,  and  that  the  drawee  owed  him  nothing. 
Also,  that  there  was  no  consideration  for  the  contract  between  the 
drawer  and  acceptor.  The  evidence  was  excluded.  Judgment 
was  thereupon  ordered  for  the  plaintiff. 
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A.  J.  WUhin^  for  the  appellant. 

/.  B.  Perkins^  for  the  respondent. 

Smith,  J. : 

The  instrument  in  evidence  was  a  bill  of  exchange,  payable,  at 
all  events,  and  not  on  a  contingency  ;  payable,  also,  in  money  only, 
and  not  out  of  a  particular  fund.  The  direction  to  charge  the  same 
to  the  drawer,  to  apply  on  contract  for  building,  did  not  make  the 
draft  payable  out  of  moneys  due  or  to  become  due  on  the  contract. 
It  was  simply  a  direction  to  the  drawee  how  to  reimburse  himself. 
{Madeod  v.  Snee^  2  Strange,  762 ;  Munger  v.  Shannon^  61  N.  Y., 
251,  per  Dwight,  C,  p.  256.) 

The  evidence  offered  was  immaterial  and  was  properly  rejected. 
There  was  no  offer  to  prove  the  entire  answer,  or  to  show  that  there 
was  no  consideration  between  the  drawer  and  the  payee. 

The  judgment  should  be  affirmed. 

MuLLiN,  P.  J.,  and  Talcott,  J.,  concurred. 
Judgment  affirmed. 


166*177 


THE    PEOPLE    EX  bel.  THE    NIAGARA  BRIDGE  AND      fSTSI 
CANANDAIGUA    RAILROAD    COMPANY,  Appellant,      STsii 
V.  THE  LOCKPORT  AND  BUFFALO  RAILROAD  COM- 
PANY  AND  OTHEB8,   RESPONDENTS. 

ApfHiajMon  for  change  of  rwSLroad  route  —  chap.  140  of  1850,  and  duip.  500  of 
1871 — the  notice  —  must  be  peraoncUly  served. 

The  notice  required  by  the  statute  (g  22  of  chap.  140  of  1850,  as  amended  by 

chap.  660  of  1871)  to  be  given  on  an  application  for  a  change  of  the  proposed 

route  of  a  railroad  company,  must  be  personally  served. 
Quare,  whether,  in  a  case  where  personal  service  is  impracticable,  the  court 

would  have  power,  under  the  seventh  subdivision  of  section  14,  to  direct  ser-  • 

vice  to  be  made  in  some  other  mode. 

Appeal  from  an  order  of  the  Erie  Special  Term  held  by  Mr. 
Justice  Babkbb,  and  from  the  judgment  entered  thereon,  dismissing 
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a  writ  of  certiorari  directed  to  Mr.  Justice  Dakiels  to  remove  cer- 
tain proceedings  instituted  before  him,  for  the  appointment  of  com- 
missioners to  change  the  proposed  route  of  the  Lockport  and 
Buffalo  Railway  Company. 

The  proceedings  for  a  change  of  route  were  commenced  by  the 
relator  and  appellant,  under  section  22  of  the  general  railroad  act 
(L.  1850,  ch.  140,  as  amended  in  1871,  L.  1871,  ch.  660),  and  were 
dismissed  by  Justice  Daniels  on  the  ground  that  the  service  of 
notice  on  the  contestants,  Payne  and  Western  Brothers,  whose 
property  would  be  affected  by  the  proposed  change  of  route,  was 
not  sufficient  to  give  jurisdiction. 

A.  P.  Lomingy  for  the  relator  and  appellant. 

JK  C.  Spragvs^  for  the  respondents. 

Shtth,  J. : 

The  statute  requires  that  the  notice  to  be  given  of  an  application 
for  a  change  of  the  proposed  route  of  a  railroad  company,  organ- 
ized under  its  provisions,  shall  be  a  ten  days'  notice,  in  writing,  and 
that  it  shall  be  given  to  the  company  and  to  the  owners  or  occu- 
pants of  lands  to  be  affected  by  the  proposed  alteration.  (L.  1850, 
ch.  140,  §  22,  amended  by  L.  1871,  ch.  560.)  The  statute  is  silent 
as  to  the  mode  of  service  of  such  notice.  The  provisions  of  sec- 
tion 14  of  the  act  of  1850,  respecting  the  service  of  a  petition  by 
the  company,  with  notice  of  the  time  and  place  when  it  will  be 
presented  to  the  court  for  the  purpose  of  acquiring  land  covered  by 
its  proposed  route,  have  no  application.  It  follows  that  the  service 
intended  by  the  statute  is  a  personal  service,  none  other  being 
specified  or  indicated.  {Rathhtm  y.  Acker ^  18  Barb.,  393;  Mo- 
DermoU  v.  Boa/rd  of  PoUce^  25  id.,  635,  646.)  It  is  possible  that 
in  a  case  where  personal  service  is  impracticable,  the  court,  on 
such  fact  being  shown,  would  have  power,  under  the  seventh  sub- 
division of  section  14,  to  direct,  service  to  be  made  in  some  other 
mode,  but,  without  deciding  that  point,  it  is  enough  to  say  that  no 
Buch  direction  was  made  in  this  case. 

It  appeared  affirmatively,  before  Justice  Daniels,  that  due  per- 
sonal service  was  not  made  on  Payne,  or  on  Western  Brothers.    In 
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Payne's  case  the  notice  was  left  with  his  wife,  at  his  dwelling- 
house,  he  being  absent  from  home,  but  within  the  State  and  in  an 
adjoining  county,  and  the  notice  did  not  come  to  his  hands  till 
within  the  ten  days.  "  Western  Brothers "  are  a  firm,  composed 
of  Abijah  Western,  William  W,  Western  and  Orrin  Western,  each 
of  whom  resides  in  this  State.  Of  the  lands  laid  down  on  the  map 
of  the  relator  as  owned  by  them,  a  part  was  owned  by  Abijah 
Western  and  Alanson  I.  Fox,  who  lives  in  this  State ;  another  part 
by  the  heirs  of  A.  H.  Ames,  and  the  remainder  by  the  firm  of 
Western  Brothers.  The  entire  parcel  was  leased  to  James  D  West- 
em  and  Abijah  Western.  James  D.  Western  lived  in  Tonawanda, 
and  was  in  the  actual  occupancy  of  the  premises.  Abijah  Western  had 
an  agent.  Hector  M.  Stocum,  who  also  occupied  the  premises  as 
such  agent.  Stocum  was  the  only  person  served  with  notice.  As 
Stocum  occupied  as  an  agent,  and  not  in  his  own  right,  it  is  at  least 
doubtful  whether  the  service  on  him  aflEected  even  his  principal ; 
but  however  that  may  be,  James  D.  Western,  who  occupied  with 
him,  was  equally  entitled  to  notice,  and,  as  he  had  none,  the  service, 
for  that  reason,  was  clearly  insufScient. 

The  service  of  notice  on  aU  the  parties  entitled  to  notice  was  a 
prerequisite  to  the  appointment  of  commissioners.  {In  re  Long 
Islcmd  R.  R.  Co.,  45  N,  Y.,  364;  In  re  Norton  v.  The  WalkiU 
Valley  R.  R.  Co.,  63  Barb.,  77,  81.)  The  proceeding  was,  there- 
fore, properly  dismissed  for  want  of  jurisdiction. 

Order  and  judgment  affirmed,  with  one  bill  of  costs  and  dis- 
bursements to  the  respondents. 

MuLLm,  P.  J.,  and  Taloott,  J.,  concurred. 

Ordered  accordingly. 
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RICHARD   SMITH,  Plaintlff,  v.  THE  CITY  OF  ROCH- 
ESTER, Defendant. 

Common  council  of  Rochester  —paieer  of,  over  fire  department  —  liability  of  city  for 
negligence  of  a  member  of  the  fire  department. 

A  committee  of  the  common  council  of  the  city  of  Rochester  directed  the  fire 
department  of  the  city  to  assemble  in  front  of  the  city  hall,  at  midnight,  on 
the  Slst  of  December,  187«5,  to  celebrate  the  incoming  of  the  centennial  year. 
This  action  was  brought  to  recover  damages  for  injuries  sustained  by  plain- 
tiff who  was  struck  by  one  of  the  hose  carts  through  the  negligence  of  the 
driver. 

JBdd,  that  the  common  council  had  no  authority  to  direct  the  fire  department  to 
so  assemble,  and  the  city  was  not  responsible  for  injuries  occasioned  thereby. 

That  even  if  the  common  council  had  authority  to  so  direct,  yet  the  city 
would  not  be  liable  for  the  negligence  of  a  member  of  the  fire  department 
while  engaged  in  the  performance  of  his  legitimate  duty  as  such,  whether  in 
exercising,  as  directed  by  the  common  council,  or  in  endeavoring  to  prevent 
or  extinguish  a  fire. 

Motion  by  the  plaintiff  for  a  new  trial,  on  exceptions  taken  at 
the  Monroe  Circuit,  before  Mr.  Justice  Dwight,  and  ordered  to  be 
heard  at  the  General  Term  in  the  first  instance. 

This  action  was  brought  to  recover  for  injuries  caused  by  the 
negligence  of  the  driver  of  a  hose  cart,  who  is  alleged  to  have  been 
acting  at  the  time  in  the  employment  and  under  the  direction  of 
the  defendant.  The  hose  cart  was  driven  along  a  public  street  of 
the  city  of  Rochester,  in  the  night  time,  in  obedience  to  an  order 
of  a  committee  of  the  common  council,  directing  the  fire  department 
of  the  city  to  assemble  in  front  of  the  city  hall,  at  midnight,  on  the 
Slst  December,  1875,  to  celebrate  the  incoming  of  what  is  known 
as  the  "  centennial  year."  It  was  alleged  that,  by  the  carelessness 
of  the  driver,  the  horses  and  hose  cart  were  driven  against  the  plain- 
tiff, the  night  being  very  dark,  and  he  was  knocked  down  and  injured. 
The  plaintiff  was  nonsuited  on  the  opening  of  his  counsel. 

J.  H.  Mwrimdale^  for  the  plaintiff.  When  the  corporation  directs 
the  use  of  the  property  of  the  fire  department  in  any  service, 
not  of  a  public  nature  enjoined  by  law,  but  for  private  emolument, 
caprice,  display  or  pleasure,  it  is  just  as  much  responsible  for  dam- 
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ages  arising  from  negligent  misconduct  as  any  other  person,  or  as 
for  any  other  malfeasance.  In  this  case  the  corporation  was  cele- 
brating a  great  event,  by  fireworks  and  sports,  and  nsing  the  horses 
and  cart  for  that  purpose,  and  not  in  public  service,  when  the  injury 
complained  of  was  inflicted  on  the  plaintiflE.  {OUver  v.  City  of 
Worcester  J  102  Mass.,  499-500,  and  cases  there  cited ;  Thayer  v. 
City  of  Boston,  19  Pick.,  611 ;  DiUon  on  Munic.  Corp.,  §§  778,  779, 
780,  790  [2d  ed.],  and  notes ;  Brice's  Ultra  Vires  [Green's  ed.],  265 
and  269 ;  22  N.  Y.,  305,  306 ;  58  id.,  639 ;  2  Den.,  433 ;  62  N,  Y., 
170 ;  jyeuert  v.  City  of  Boston,  120  Mass.,  338.)  The  corporation 
had  the  right  and  power  to  require  the  appearance  of  the  horses, 
cart  and  driver  at  the  time  and  place  designated,  and,  in  execution 
of  such  power,  to  vest  a  committee  with  power  to  employ  such 
horses  and  cart,  and  direct  them  to  be  present  at  the  place  appointed. 
The  corporation  is  liable  for  the  trespasses  of  its  officers,  acting  pur- 
suant to  its  orders,  where  the  subject  matter  of  the  order  is  not 
vltra  vires.  (Dillon  on  Corp.,  §§  769,  770,  780 ;  Lee  v.  Village  of 
Swndy  HiU,  40  N.  Y.,  442 ;  Brice's  Ultra  Vires  [Green's  ed.],  265, 
269 ;  Angell  &  Ames  on  Corp.  [10th  ed.],  326 ;  15  K  Y.,  512,  519 ; 
21  How.  [U.  S.],  209-210;  19  Pick.,  511;  3  Lans.,  44;  2  Hilt., 
358 ;  6  Bosw.,  414,  419,  420 ;  Bastable  v.  City  of  Syracuse,  3  N. 
Y.  Weekly  Dig.,  467,  Gen.  T.,  4th  Dept. ;  S.  C,  8  Hun,  592,  fully 
reported ;  1  T.  &  C,  537 ;  1  Hun,  343 ;  S.  C,  3  T.  &  C,  504.) 

J.  B,  PerJdns,  for  the  defendant.  For  the  negligence  of  any  per- 
son employed  by  the  city,  as  a  member  of  the  fire  department,  the 
defendant  is  not  liable.  A  person  employed  in  this  capacity  is  not 
deemed  a  servant  of  the  corporation,  for  whose  negligence  it  is 
liable.  {Jewett  v.  New  Hamen,  38  Conn.,  368 ;  O^Mea/ra  v.  Mayor, 
1  Daly,  425 ;  Wkeder  v.  Cincinnati,  19  Ohio,  19 ;  Boford  v.  New 
Bedford,  16  Gray,  297;  Fisher  v.  Boston,  104  Mass.,  87;  JUaxi- 
miUa/n  v.  Mayor,  62  N.  Y.,  160.)  If  it  was  a  legitimate  use  of  the 
fire  department,  the  city  is  not  liable  under  the  cases  cited  imder 
the  first  head.  If  it  was  an  illegitimate  use,  then  the  whole  thing 
was  uUra  vires,  and  there  is  no  liability.  {Mayor  v.  Cv/nliff,  2 
Comst.,  165 ;  Brown  v.  Utica,  2  Barb.,  104 ;  Anthony  v.  Inhdbi- 
tants  of  Adams,  1  Mete.,  284 ;  Morrison  v.  Lawrence,  98  Mass., 
219 ;  Dillon  on  Munic.  Cor.,  §§  767,  768,  and  cases  cited.) 
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Smtth,  J. : 

The  plaintiff  seeks  to  hold  the  defendant  liable  in  this  action,  on 
the  principle  that  the  employe  is  responsible  for  the  negligence 
of  his  servant.  The  defendant  is  a  municipal  corporation.  Its 
powers  are  largely  vested  in  a  body  of  public  officers,  known  as  the 
common  council,  under  whose  direction  the  person  was  acting, 
whose  negligence  (as  is  now  to  be  assumed)  caused  the  inquiry 
of  which  the  plaintiff  complains. 

The  rule  which  makes  natural  persons  liable  for  the  wrongful  or 
negligent  acts  of  their  servants  and  agents,  done  in  the  course  and 
within  the  scope  of  their  employment,  applies  to  corporations 
as  well,  whether  municipal  or  created  for  purposes  of  pecuniary  gain. 
{Zee  V.  The  Village  of  Scmdy  HiU,  40  N.  Y.,  442,  and  cases  there 
cited  by  Mason,  J.,  p.  447.) 

In  this  case,  the  driver  of  the  hose  cart  was  undoubtedly  acting 
within  the  scope  of  his  employment,  provided  the  common  council 
had  authority  to  order  the  fire  department  to  turn  out  on  the  occa- 
sion, and  for  the  purpose  above  stated.  To  justify  the  conclusion 
that  the  common  council  had  authority  to  make  the  order  in 
question,  it  must  appear  that  they  were  authorized  by  the  charter 
of  the  city  to  do  the  act,  or  that  they  did  it  hona  fide^  in  pursuance 
of  a  general  authority  to  act  for  the  city  on  the  subject  to  which 
it  relates.  This  is,  in  substance,  the  rule  that  was  followed  by 
the  Supreme  Court  of  Massachusetts,  in  the  case  of  Thayer  v. 
The  City  of  Boston  (19  Pick.  R.,  516),  and  by  the  Court  of 
Appeals  in  this  State,  in  Lee  v.  The  Village  of  Samdy  Hill  (supra), 
and  in  view  of  what  was  said  by  the  judges  in  those  cases,  the 
rule  must  be  regarded  by  us  as  defining  the  extent  to  which  the 
principle,  which  holds  the  principal  liable  for  the  act  of  his  agent, 
is  to  be  applied  against  a  municipal  corporation.  As  such  a 
corporation  is  created  for  governmental  purposes  only,  it  possesses 
merely  such  powers  as  are  expressly  granted  by  law,  or  such  as  are 
necessary  to  carry  into  effect  the  powers  expressly  conferred.  Ko 
act  of  its  officers,  tMra  vires^  will  make  the  corporation,  or  the 
inhabitants  of  the  municipality  composing  it,  liable  upon  contract 
or  in  tort.  The  cases  cited  by  the  appellant's  counsel,  in  which 
municipal  corporations  have  been  held  liable  for  the  acts  of  their 
agents,  were  within  the  rule  laid  down  in  Thayer  v.  ITia  City  of 


Digitized  by 


Google 


SMITH  V.  CITY  OF  ROCHESTER.  217 

Fourth  Department,  January  Term,  1878. 

Boston  {svpra).  They  are  27ie  Mayor  v.  Bailey  (2  Den.,  433), 
Tumjnke  (hmpam/  v.  City  of  Buffalo  (58  N.  Y.,  639),  MaadmUian  v. 
Ths  Mayor  (62  id.,  170),  OUver  v.  (Kty  of  Worcester  (102  Mass., 
499  and  cases  there  cited),  JSTeuertY.  Oity  of  Boston  (120  id.,  338). 
A  different  rule  is  applicable  to  corporations  created  to  carry  on 
business  for  pecuniary  profits.  (See  BisseU  v.  Mich.  S.  amd  Northern 
Ind.  E.  B.  Co.^  22  N.  Y.,  258,  j^^^r  Sblden,  J.,  p.  305,  et  aeq.) 

The  question  of  the  authority  of  the  common  council  to  order 
out  the  fire  department  of  the  city,  at  the  time  and  place,  ajid  for 
the  purpose  specified,  involves,  then,  two  inquiries,  the  first  of 
which  is  whether  they  were  authorized  by  the  charter  to  make  the 
order.  The  provisions  of  the  charter  (Lavis  of  1861,  ch.  143),  in 
which  the  appellant's  counsel  suggests  the  authority  is  to  be  found, 
will  be  briefly  referred  to.  Section  222  provides  that  the  common 
council  may  organize  and  maintain  a  fire  department  for  said  city, 
to  consist  of  one  chief  engineer,  four  assistants,  and  so  many  fire 
wardens  and  firemen  as  may  be  appointed  by  the  common  council. 
And  by  section  223,  it  is  enacted  that  the  common  council  may 
make  rules  and  regulations  for  the  government  of  said  engineers, 
wardens  and  firemen ;  may  prescribe  their  respective  duties  in  case 
of  fire  or  alarms  of  fire ;  and  may  prescribe  and  regulate  the  time 
and  manner  of  their  exercise,  and  may  impose  reasonable  fines  for 
the  breach  of  any  such  regulations.  Those  provisions  are  contained 
in  title  8,  headed:  "Prevention  and  extinguishment  of  fires." 
Section  40,  vests  in  the  common  council  the  management  and  con- 
trol of  the  prudential  affairs  of  the  city,  and  of  its  property,  and 
the  power  to  make  such  orders  and  by-laws  relating  to  the  same  as 
it  shall  deem  proper  and  necessary.  These  provisions  are  far  short 
of  giving  authorily  to  make  the  order  in  question.  Their  sole  object, 
in  vesting  the  common  council  with  power  over  the  fire  department, 
is  to  prevent  and  extinguish  fires.  But  the  order  directing  the  fire 
department  to  turn  out,  at  midnight,  to  attend  the  "  centennial " 
celebration,  had  no  connection  with  that  object.  However  laudable 
the  impulse  by  which  the  order  was  prompted,  it  was  an  excess  of 
authority;  like  the  action  of  the  conmion  council  of  Buffalo,  in 
Hodge's  case  («T^a),  in  furnishing  an  entertainment  for  the  citizens 
and  guests  of  the  city,  on  the  fourth  of  July,  at  the  public  expense. 

The  order  in  question  can  not  be  regarded  as  a  use  of  the  power 
HuK— VouXm.        28 
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of  the  common  council  to  regulate  the  exercise  of  the  fire  depart- 
ment. But  if  the  order  could  be  so  regarded,  it  is  enough  to  say 
that  for  the  negligence  of  a  member  of  the  fire  department  while 
engaged  in  the  performance  of  his  legitimate  duty  as  such,  whether 
in  exercising  as  directed  by  the  common  council,  or  in  endeavoring 
to  prevent  or  extinguish  a  fire,  the  city  would  not  be  liable. 

The  charter,  in  providing  for  the  preservation  of  the  city  from 
damage  and  exposure  to  danger  from  fire,  must  be  regarded  as 
imposing  a  public  duty  for  the  public  welfare,  and  the  fire  depart- 
ment when  engaged  in  extinguishing  fires,  or  in  exercising  pursuant 
to  the  orders  of  the  city  authorities,  were  performing  a  public, 
governmental  act,  for  the  general  good,  and  an  action  will  not  lie 
against  the  city  for  their  negligence  while  acting  in  the  discharge 
of  their  official  duty.  {Jewett  v.  New  Hwoen^  38  Conn.,  368; 
O^Mea/ra  v.  Mayor^  1  Daly,  425 ;  Wheeler  v.  OmcmTUxtij  19  Ohio, 
19 ;  Haff(yrd  v.  Nevo  Bedford^  16  Gray,  297 ;  Fisher  v,  Boston, 
104  Mass.,  87.) 

The  appellant's  counsel  also  suggests  that  the  power  in  question 
is  included  in  the  authority  to  regulate  "  sports"  (§  40,  sub.  4),  and 
the  exhibition  of  fireworks  (sub.  6).  The  authority  given  for  that 
purpose  is  one  of  police,  by  which  showmen  and  exhibitors  may  be 
regulated  and  controlled,  in  the  interests  of  the  cily.  It  was  not 
intended  that  the  common  council  should  have  authority  to  embark 
the  city  in  enterprises  of  that  character. 

The  second  inquiry  is  whether  the  common  council  made  the 
order  bona  fide,  in  pursuance  of  a  general  authority  to  act  for  the 
city  on  the  subject  to  which  the  order  relates.  The  principle  involved 
in  this  inquiry  applies  only  to  those  cases  in  which  the  rights 
of  both  the  public  and  of  individuals  are  involved,  in  which  it  can 
not  be  known  at  the  time  the  act  is  done  whether  it  is  lawful  or 
not.  In  Thayer  v.  City  of  Boston,  the  officers  of  the  city,  having 
authority  over  streets  and  public  lands,  took  possession  of  land 
which  the  plaintiff  claimed  was  a  public  highway.  The  Court  held 
that  the  city  was  liable,  as  its  officers,  although  they  in  fact  exceeded 
their  authority,  yet  acted  in  good  faith,  in  pursuance  of  their  general 
authority  over  the  subject  matter,  and  for  the  benefit  of  the  city. 
The  case  of  Lee  v.  The  ViUage  of  Scmdy  HiU  (supra)  was  of  a 
similar  character.    But  those  cases  have  no  analogy  to  this.    In  each 
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of  them,  the  authority  of  the  agents  of  the  corporation  to  do  the 
particnlar  act  depends  upon  certain  apparent  facts,  which  were 
ultimately  adjudged  not  to  exist.  Here  there  was  no  doubtful 
question  of  fact,  but  the  act  of  the  common  council  was  ultra  vires, 
as  matter  of  law,  upon  the  facts  as  they  were  known  to  be  at  the 
time.  It  follows  that  the  city  is  not  liable,  and  that  the  plaintiff 
was  properly  nonsuited. 

The  motion  for  a  new  trial  should  be  denied,  and  judgment 
ordered  for  the  defendant  on  the  merits. 

MuLLiN,  P.  J.,  and  Talooti,  J.,  concurred. 

Ordered  accordingly. 


ELLA  S.  MORROW,  by  Guardian,  etc.,  Respondent,  v.  JOHN      ^Jft  aj 
J.  OSTRANDER,  Trustee,  etc.,  Appellant. 

Memoranda — when  odMiesible  in  evidence. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  recover  for  the  breach  of 
a  contract  made  with  her  by  the  defendant's  predecessor,  the  principal  issue  of 
fact  was  as  to  the  genuineness  of  the  signature  of  the  school  commissioner, 
Strough,  to  a  certificate  that  she  was  qualified  to  teach.  Upon  the  trial 
StTOiigh  was  called  as  a  witness,  and  testified  that  to  the  best  of  his  knowledge 
and  belief  he  did  not  sign  or  issue  the  certificate.  He  also  testified  that  he  kept 
a  book,  in  which  he  entered  the  certificates  issued  by  him  during  the  month  in 
which  the  certificate  in  question  bore  date.  The  counsel  for  defendant  pro- 
duced this  book  and  offered  it  in  evidence  to  show  that  it  contained  no  entry 
of  the  certificate  in  question.  Upon  plaintiff's  objection,  the  book  was  excluded. 
ffeld,  that  its  exclusion  was  error. 

The  counsel  for  defendant  asked  Mr.  Strough  whether,  during  his  term  of  office, 
he  was  accustomed  to  issue  such  certificates  except  upon  a  personal  examina- 
tion of  the  applicant,  which  question  was,  upon  the  objection  of  plaintiff's 
counsel,  excluded.    JEMd,  that  this  was  error. 

Appeal  from  a  judgment  of  the  Jefferson  County  Court,  entered 
on  a  verdict  in  favor  of  the  plaintiff,  and  from  an  order  of  the  said 
oonrt,  denying  a  motion  for  a  new  trial  made  on  the  minutes,  and 
on  a  case  and  exceptions,  and  also  from  an  order  of  the  county 
jnd^  declining  to  pass  upon  the  question  of  the  trustee's  good  faith 
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This  action  was  brought  to  recover  for  an  alleged  breach  of  con- 
tract in  refusing  to  permit  plaintiflE  to  teach  the  school  in  defend- 
ant's district  during  the  school  year  of  1875-76. 

D.  O*  Brien  {Lcmdng  <&  Rogers)^  for  the  appellant. 

TT.  F.  Porter^  for  the  respondent. 

Smith,  J. : 

That  the  defendant's  predecessor  in  ojffice  had  authority,  on  the 
last  day  of  his  term,  to  employ  a  teacher  for  the  ensuing  year,  pro- 
vided he  acted  in  good  faith,  with  due  regard  to  the  interests  of  the 
district,  cannot  be  questioned  ;  and  whatever  his  motive  may  have 
been,  if  the  plaintiff  entered  into  the  contract  with  him  in  good 
faith,  and  was  ready  and  willing  to  perform  on  her  part,  the  district 
is  liable  for  the  refusal  of  the  defendant  to  permit  her  to  teach  the 
district  school  for  the  time  agreed  on.  If,  however,  both  parties  to 
the  contract  acted  coUusively,  with  intent  to  defraud  the  district,  or 
to  embarrass  the  defendant  in  the  discharge  of  his  duties  and  the 
exercise  of  his  authority  as  the  trustee  of  the  district,  the  contract 
was  void  for  that  reason.  And  the  fact  that  the  contract  was  made 
on  the  last  day  of  the  term  of  the  outgoing  trustee,  was  a  circum- 
stance for  the  jury  to  consider  in  determining  whether  the  parties 
to  the  contract  acted  coUusively.  If  the  contract  was  valid,  and 
was  broken  by  the  defendant,  the  plaintiff,  if  ready,  willing,  and 
offering  to  perform,  was  entitled  to  recover  the  wages  stipulated  by 
the  contract,  unless  it  appears  that,  by  a  reasonable  effort  on  her 
part,  she  might  have  procured  like  employment  elsewhere. 

In  accordance  with  these  principles  the  cause  was  tried,  and  we 
would  have  no  diflSculty  in  affirming  the  judgment  but  for  one 
or  two  rulings  of  the  judge,  on  questions  of  evidence,  which  we  are 
constrained  to  hold  were  erroneous  and  prejudicial  to  the  defendant. 

1.  By  the  terms  of  the  contract  the  plaintiff  was  to  obtain  a 
certificate  from  the  school  commissioner,  Mr.  Stroagh,  that  she  was 
qualified  to  teach  before  commencing  her  school  in  the  defendant's 
district.  At  the  trial  she  produced  and  put  in  evidence  a  paper 
purporting  to  be  what  is  called  a  "  first  grade  "  certificate,  signed 
by  Mr.  Strough.     The  genuineness  of  the  signature  of  the  certifi- 
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cate  was  contested,  and  formed  the  principal  issue  of  fact  in  the 
case.  Upon  that  issue  Mr.  Strough  was  examined  as  a  witness  on 
the  part  of  the  defendant,  and  testified  that,  to  the  best  of  his 
knowledge  and  belief,  he  did  not  sign  or  issue  the  certificate  in 
question.  He  also  testified  that  he  kept  a  record  of  the  certificates 
issued  by  him.  He  produced  a  book  which  contained  a  record  or 
memorandum  kept  by  him  of  the  certificates  issued  by  him  during 
the  month  of  November,  1876,  in  which  month  the  certificate  in 
question  bore  date,  and  was  alleged  by  the  plaintiff  to  have  been 
issued ;  and  on  his  being  asked  to  turn  to  the  memorandum  for 
that  month,  the  plaintiff's  counsel  objected  that  it  was  an  attempt 
to  corroborate  the  statement  of  the  witness  by  his  own  memoran- 
dum. The  court  then  asked  the  witness  if  the  book  was  one  that 
he  was  required  to  keep  by  law,  and  on  his  answering  that  it  was 
not,  the  court  decided  that  the  memorandum  was  not  competent, 
and  the  defendant's  counsel  excepted.  The  defendant's  counsel 
then  offered  to  show  that  during  the  fall  of  1875  the  witness  kept  a 
book,  in  which  he  made  entry  of  all  certificates  issued  by  him,  speci- 
fying the  grade  of  the  certificate,  and  the  person  to  whom  issued,  and 
that  it  contained  no  entry  or  mention  of  the  certificate  produced 
in  evidence.  The  court  excluded  the  offer,  and  the  defendant's 
counsel  excepted.  The  County  Court  seems  to  have  excluded  the 
memoranda  on  the  ground  that  they  were  not  required  to  be  kept 
by  law.  Whether  or  not  the  memoranda  were  admissible,  the 
reason  assigned  for  excluding  them  was  not  sound.  There  is  no 
distinction,  in  this  respect,  between  entries  which  are  required  to 
be  made  officially  or  in  the  course  of  business,  and  those  which  are 
made  voluntarily  outside  of  the  routine  of  the  business  of  the  party 
making  them.  Formerly,  in  this  State,  the  rule  admitting  entries 
was  restricted  to  those  made  by  a  person  in  the  course  of  his  busi- 
ness duties.  {Bcmk  of  Monroe  v.  Oul/ver,  2  Hill,  531 ;  Merrill  v. 
The  Ithaca  and  Owego  R.  R.  Co.,  16  Wend.,  599.)  But  that 
restriction  no  longer  exists.  In  Ilalsey  v.  Smsebaugh  (15  N.  Y., 
485)  it  was  held  that,  in  general,  a  memorandum  made  at  or  about 
the  time  when  the  event  or  transaction  mentioned  in  it  took  place, 
and  where  the  author  swears  that  he  knows  it  to  have  been  correct 
when  made,  may  be  read  to  the  jury  in  connection  with  the  oral 
testimony  of  the  witness.     The  memorandum  in  that  case  was  the 
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minateB  of  testimony  taken  by  the  counsel  upon  a  former  trial  of 
the  canse,  the  matter  to  be  proved  being  what  a  witness  had  sworn 
to  on  that  trial,  and  it  was  held  to  be  admissible.  The  rule  there 
laid  down  was  approved,  and  followed  in  Grm/  v.  Mead  (22  N.  T., 
465).  In  that  case  it  was  held,  that  upon  the  question  at  what  time 
the  latter  of  two  indorsements  upon  a  promissory  note  was  made,  a 
paper  is  admissible  evidence,  which  contains  a  computation  of 
interest  upon  the  note  by  a  witness  who  swears  that,  when  he  made 
it,  the  note  bore  but  one  indorsement,  but  who  has  no  recollection 
of  the  date  of  the  computation  independent  of  the  paper. 

The  two  cases  referred  to  show  that  the  entries  of  the  school  com- 
missioner, in  the  case  at  bar,  were  not  inadmissible  for  the  reason 
that  it  was  not  his  duty  to  make  them.  The  present  case  differs 
from  those  cited  in  two  particulars,  but  we  think  they  do  not  take 
it  out  of  the  rule.     They  will  be  briefly  adverted  to. 

In  the  two  cases  cited,  the  witness  had  no  recollection  of  the 
fact  sought  to  be  proved,  independently  of  the  memorandum,  while 
in  this  case  the  witness  Strough  had  some  recollection  of  what 
occurred  at  the  time  when  the  certificate  in  question  was  alleged  to 
have  been  given,  but  he  was  not  able  to  speak  positively  on  the 
point,  and  went  no  further  than  to  deny  the  giving  of  the  certifi- 
cate, according  to  the  best  of  his  knowledge  and  belief.  His  recol- 
lection being  indistinct,  but  so  far  as  it  went,  being  in  accordance 
with  the  memorandum,  why  was  not  the  latter  admissible  as  inde- 
pendent corroborating  testimony  ?  To  exclude  it,  if  it  was  honestly 
and  correctly  made,  would  be  to  reject  a  very  satisfactory  mode  of 
arriving  at  the  truth.  At  an  early  day  the  rule  was  that  such  a 
memorandum  as  is  above  described  might  be  used  to  refresh  the 
recollection  of  the  witness,  but  could  have  no  force  as  evidence, 
unless  the  witness,  after  referring  to  the  memorandum,  had  a  recol- 
lection of  the  facts  to  which  the  memorandum  related.  But  that 
rule  was  abrogated  by  later  decisions,  which  held  that  in  such  case  a 
memorandum  might  be  read  as  evidence  of  the  fact  contained  in 
it,  aUhouffh  the  witness  may  have  totally  forgotten  such  facts  at 
the  time  of  the  trial,  not  that  the  total  want  of  recollection  of  the 
witness  is  a  requisite  to  the  admissibility  of  a  memorandum  made 
by  him,  but  that  it  is  no  objection  to  its  admissibility ;  much  less 
does  a  partial  failure  of  the  recollection  of  the  witness  constitute  a 
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reason  for  excluding  his  memorandum.  Another  respect  in  which 
the  present  case  differs  from  those  above  cited,  is  that  in  this  case 
the  evidence  furnished  by  the  memorandum  of  the  witness  is  of  a 
negative  character,  while  in  the  cases  cited  the  memorandum  con- 
tained positive  affirmations  as  to  the  fact  in  dispute.  But  if  the 
entries  were  accurately  and  promptly  made,  the  absence  of  an  entry 
on  a  particular  day  is  some  evidence  that  no  certificate  was  granted 
on  that  day,  and  to  that  evidence,  though  slight  perhaps,  we  think 
the  defendant  was  entitled. 

2.  It  appeared  in  evidence  that  the  plaintiff  was  not  examined  by 
the  commissioner,  Mr.  Strough,  in  respect  to  her  qualifications  as  a 
teacher.  Mr.  Strough  was  asked  whether,  during  his  term  of  office, 
it  was  his  custom  to  issue  certificates  of  the  first  grade  without  a 
personal  examination  of  the  candidate.  He  was  also  afiked  whether 
he  in  fact  signed  or  delivered  any  certificates  of  the  first  grade  dur- 
ing his  term,  without  a  personal  examination  of  the  candidate.  A 
general  objection  to  each  question  was  sustained,  and  the  defend- 
ant's counsel  excepted.  It  is  to  be  assumed,  for  the  present  purpose, 
that  an  answer  to  those  questions  would  have  shown  that  the  usual 
custom  of  the  witness  was.  not  to  issue  a  certificate  till  he  had 
examined  the  applicant.  The  presumption  would  then  have  arisen 
that  in  this  instance  there  was  no  departure  from  the  usual  course, 
and  consequently  that  as  there  was  no  examination,  no  certificate 
was  issued.  (Greenl.  Ev.,  §  40,  note  6,  and  cases  there  cited.)  We 
think  the  exclusion  of  each  of  the  items  of  testimony  above  con- 
sidered was  erroneous.  That  the  rulings  were  prejudicial  to  the 
defendant,  cannot  be  doub'ted.  The  testimony  offered  in  each 
instance  bore  directly  upon  the  genuineness  of  the  certificate,  and 
its  exclusion  may  have  turned  the  scale  in  the  plaintiff's  favor. 

The  judgment  and  the  order  denying  a  new  trial  should  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event.  As  the 
plaintiff  has  no  present  right  to  costs,  the  appeal  from  the  order 
refusing  to  pass  on  the  good  faith  of  the  defendant  need  not  be  con- 
sidered^  and  a  reversal  of  that  order  also  follows  as  matter  of  course. 

MuLLiN  P.  J.,  and  Talcott,  J.,  concurred. 

Ordered  accordingly. 
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JOHN  F.   KILMER,  Respondent,  v.  JEREMIAH   O'BRIEN 

AND  ANOTHEB,  IMPLEADED,  ETC.,  APPELLANTS. 

Appeal  from  a  judgment  entered  an  the  report  of  a  referee  m  the  County  Court—     .   '| 
it  is  not  necessary  to  move  for  nete  trial  in  the  County  Court. 


Under  the  provisions  of  the  Code  of  Civil  Procedure  an  appeal  will  lie  to 
General  Term  from  a  judgment  entered  upon  the  report  of  a  referee,^  j^ 
action  pending  in  a  County  Court,  upon  a  case  and  exceptions  &.    '-d  b-^ 
referee;  and  a  prior  motion  for  a  new  trial  in  the  County  Coiii 
exceptions  and  the  decision  of  the  referee  is  no  longer  requisite  or  pi 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Oneans 
County  Court,  entered  on  the  report  of  a  referee  before  whom  the 
cause  was  tried  in  the  County  Court.  The  action  was  brought  in 
the  County  Court  to  foreclose  two  mortgages.  The  ground  of  the 
present  motion  was  that  no  motion  for  a  new  trial  has  been  made  in 
the  County  Court. 

G.  F,  Danforth^  for  the  motion. 

J.  Yam,  Voarhisj  opposed. 

SMrrH,  J. : 

In  the  case  of  HoGker  v.  FerrilZ  {%^  Barb.,  559),  decided  in  this 
department  in  April,  1873,  it  was  held  that  an  appeal  will  not  lie 
from  a  judgment  entered  on  the  report  of  a  referee,  in  an  action 
pending  in  a  County  Court,  upon  a  case  and  exceptions  settled  by 
such  referee,  when  it  does  not  appear  that  a  motion  for  a  new  trial 
was  made  in  the  County  Court  upon  the  exceptions,  or  that  the 
decision  of  the  referee  on  the  trial,  or  in  his  report,  had  been 
reviewed  in  the  County  Court.  That  decision  was  followed  in 
Dahash  V.  Flcmders  (2  N.  T.  S.  C.  [T.  &  C],  446),  and  in 
Mv/rray  v.  Vcmderveer  (13  N.  Y.  S.  C.  [6  Hun],  802). 

When  those  cases  were  decided,  it  was  supposed  that  the  Code  of 
Procedure,  which  abolished  writs  of  error  and  appeals  in  civil  actions 
as  they  had  existed  previously  to  its  adoption,  and  which  restricted 
the  review  of  a  judgment  or  order  to  the  mode  prescribed  by  the 
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Code  (§  271),  had  also  swept  away  the  exceptions  which,  by  the 
provisions  of  the  Revised  Statutes,  were  to  be  returned  with  the 
record  from  the  common  pleas  (2  R.  S.,  423,  §  78),  and  upon  which  the 
Supreme  Court  was  authorized  to  give  judgment  and  grant  a  new 
trial.  (Id.  §  80.)  That  such  was  the  effect  of  the  Code,  was  inferred 
merely  from  certain  of  its  provisions.  One  was  the  provision  which 
gave  the  County  Courts  authority  to  grant  new  trials,  or  affirm  or 
reverse  judgments  in  actions  tried  in  those  courts  upon  exceptions  or 
case  made  subject  to  an  appeal  to  the  Supreme  Court.  (§  30,  sub.  13.) 
Another  was  the  provision  which  gave,  in  an  action  brought  by 
appeal  from  a  Justice's  Court,  and  retried  in  the  County  Court,  the 
same  power  to  the  latter  court  over  its  own  determinations  and  the 
verdict  of  the  jury,  as  is  possessed  by  the  Supreme  Court  in  actions 
pending  therein.  (§  366,  sub.  5,  as  amended  in  1862.)  Still 
another  was  the  provision  giving  to  the  County  Court,  in  the  class 
of  actions  above  mentioned,  authority  to  entertain  a  motion  for  a 
new  trial  on  a  case  and  exceptions,  or  otherwise,  before  or  after 
judgment.  (Id.,  sub.  6.)  Those  provisions  were  regarded  as  imply- 
ing that  the  County  Court  had  exclusive  original  jurisdiction  to  enter- 
tain a  motion  for  a  new  trial  on  exceptions,  as  well  as  to  review  the 
verdict  of  a  jury,  in  an  action  tried  in  that  court,  and  that  the  juris- 
diction of  the  Supreme  Court  therein  was  purely  appellate.  {Carter 
V.  Werner^  27  How.  Pr.  R.,  385 ;  Simmons  v.  Sherman^  30  id.,  4 ; 
Boughton  v.  Mitchell^  29  id.,  68,  reporter's  note;  Dahaah  v. 
Flcmders^  supra,) 

The  provisions  above  referred  to  seem  to  have  been  changed 
materially  by  the  Code  of  Civil  Procedure.  It  is  true  that  the  juris- 
diction of  the  County  Court,  in  granting  new  trials,  is  quite  as  broad 
as  formerly,  that  court  having  the  same  power  and  authority,  in  all 
respects,  in  an  action  or  proceeding  of  which  it  has  jurisdiction, 
which  the  Supreme  Court  possesses  in  a  like  case.  (§  348.)  But 
several  important  changes  in  the  practice  relating  to  exceptions  and 
motions  for  a  new  trial  have  been  introduced  by  the  new  Code, 
which  are  applicable  to  County  Courts  and  the  Supreme  Court  alike. 
They  are  contained  in  the  first  title  of  chapter  10,  entitled :  "  Trials 
generally ;  including  exceptions  and  motions  for  a  new  trial."  The 
provisionB  of  that  title  are  applicable  to  proceedings  taken  on  or 
after  the  Ist  day  of  September,  1877,  in  the  Supreme  Court,  a 
Hun— Vou  XIII.  29 
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Superior  City  Court,  the  Marine  Court  of  the  City  of  New  York, 
or  a  County  Court.  (L.  1876,  chap.  449,  known  ajs  the  "  temporary 
act ; "  §  5,  subds.  7,  4,  as  amended  by  chap.  318  of  Laws  of  1877, 
called  the  "suspending  act;"  §5,  subd.  1.)  Section  996  of  the 
new  Code  provides  that  a  ruling  to  which  an  exception  is  taken,  as 
prescribed  in  the  four  sections  immediately  preceding  it,  can  be 
reviewed  only  upon  an  appeal  from  the  judgment,  except  in  a  case 
where  it  is  expressly  prescribed  by  law  that  amotion  for  a  new  trial 
may  be  made  thereon.  The  rulings  referred  to  are  those  of  a  court 
or  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact  (§  992),  including  a  refusal  to  find  as  requested  upon 
a  question  of  fact,  or  a  finding  without  evidence  to  sustain  it,  upon 
the  trial  of  an  issue  of  fact  by  a  referee,  or  by  the  court  without  a 
jury  (§  993),  and  generally  any  other  ruling  upon  a  question  of 
law  which  is  excepted  to,  including  a  charge  to  the  jury.  (§  995.) 
And  it  is  expressly  prescribed  that  a  trial  by  a  referee  can  not  be 
reviewed  by  a  motion  for  a  new  trial,  founded  upon  an  allegation 
of  error  in  a  finding  of  fact,  or  ruling  upon  the  law,  except  in  a 
case  where  the  report  rendered  upon  the  trial  of  an  issue  of  fact 
directs  an  interlocutory  judgment  to  be  entered,  and  further  proceed- 
ings must  be  taken  before  a  final  judgment  can  be  entered.  (§  1002.) 
In  such  excepted  case  it  is  provided  by  section  1001  that  a  motion 
for  a  new  trial,  upon  exceptions,  may  be  made  at  the  General  Term, 
after  the  entry  of  the  interlocutory  judgment,  and  before  the  com- 
mencement of  the  hearing  directed  therein.  The  "  General  Term  " 
intended  by  section  1001,  when  the  action  is  in  the  County  Court, 
is  any  term  of  that  court,  held  pursuant  to  an  appointment  made  as 
prescribed  by  law.     ("  Temporary  act "  mpra^  §  6,  subd.  3.) 

The  present  action,  however,  is  not  one  provided  for  by  section 
1001.  It  falls  within  section  1002,  and  cannot  be  reviewed  by  a 
motion  for  a  new  trial  in  the  County  Court.  If,  then,  the  provisions 
of  the  new  Code  apply  to  the  present  motion,  the  decisions  made 
under  the  former  Code  have  no  bearing  on  the  question. 

The  appeal  in  this  case  was  brought  under  the  old  Code,  but  at 
the  time  when  the  present  motion  was  noticed  the  new  Code  had 
taken  effect.  At  that  time,  consequently,  a  motion  for  a  new  trial 
in  this  action  could  not  have  been  made  in  the  County  Court,  and 
the  only  mode  of  reviewing  the  decision  of  the  referee  was  by 
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appeal  to  this  court.  It  would  be  an  anomalous  proceeding  to  grant 
a  motion  to  dismiss  an  appeal  for  a  lack  of  compliance  with  a  rule 
of  practice  which  had  been  abrogated  by  statute  before  the  motion 
was  noticed,  and  when  the  effect  of  granting  the  motion  would  be 
to  leave  the  appellant  remediless. 

In  view  of  the  change  wrought  by  the  new  Code  as  above  pointed 
out,  we  think  the  proper  course  is  to  deny  this  motion  without  costs, 
to  vacate  the  order  heretofore  made  by  us  declining  to  hear  the 
appeal,  and  to  permit  the  parties  to  withdraw  the  papers  submitted  at 
the  April  term,  and  again  submit  or  argue  the  cause  on  the  appeal. 

MuLLiN,  P.  J.,  and  Talcott,  J.,  concurred. 

Ordered  accordingly. 


THE  PEOPLE  OF  THE  STATE  OF  WEW  YORK  ex  bel. 
NATHANIEL  GREEN  and  another,  Respondents,  v,  WIL- 
LIAM H.  SMITH,  County  Judge,  and  another,  Appellants. 

SpeeUd  proceeding — redew  of,  on  certiorari — coste  upon— Chap.  270  (jf  1854,  §  8. 

On  an  appeal  to  the  Court  of  Appeals,  in  a  proceeding  brought  into  the  Supreme 
Court  by  a  common  law  certiorari,  directed  to  an  officer  or  tribunal  other  than 
a  court,  the  successful  party  is  not  entitled  to  costs  as  a  matter  of  course ;  whether 
or  not  costs  shall  be  awarded  rests  in  the  discretion  of  the  court. 

Appeal  from  an  order  of  the  Special  Term  in  Monroe  county, 
held  by  Mr.  Justice  Dwight,  striking  out  of  the  judgment  in  this 
cause  the  costs  taxed  in  favor  of  the  appellants. 

This  was  a  common-law  certiorari  directed  to  the  county  judge  of 
Ontario  county,  issued  for  the  purpose  of  reviewing  his  adjudication 
in  a  proceeding  to  bond  a  town.  On  the  return  the  General  Term 
gave  judgment  for  the  relators,  which  was  reversed  in  the  Court  of 
Appeals.  The  appellants  procured  costs  of  the  appeal  to  the  latter 
court  to  be  inserted  in  the  judgment  entered  on  the  remittitur^  which 
contained  no  direction  as  to  costs.  On  motion  of  the  relators,  the 
Special  Term  struck  out  the  costs,  and  from  that  order  this  appeal  is 
brought. 

H.  Z.  Comstock^  for  the  appellants. 

E.  B,  PotUey  for  the  respondents. 
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Smith,  J. : 

The  question  in  this  case  is,  whether,  on  an  appeal  to  the  Court 
of  Appeals,  in  a  proceeding  brought  into  this  court  by  a  common- 
law  certiorari  directed  to  an  officer  or  tribunal  other  than  a  court, 
the  successful  party  is  entitled,  of  course,  to  the  costs  of  the  appeal. 
The  question  has  been  before  the  courts  frequently,  since  the  adop- 
tion of  the  Code,  but  the  decisions  are  not  altogether  harmonious. 
Most  of  the  cases  agree  in  holding  that  a  common-law  certiorari  is 
a  "  special  proceeding,"  as  defined  by  the  Code  and  distinguished 
from  a  "  civil  action  "  (§§  1  to  3) ;  and  to  that  position  the  counsel 
on  both  sides  in  this  case  assent.  It  is  also  agreed  by  counsel  that 
section  318  of  the  Code  of  Procedure  does  not  apply  to  the  case, 
as  that  section  relates  exclusively  to  cases  in  which  the  decision  of 
a  court  of  inferior  jurisdiction  in  a  special  proceeding  is  brought 
into  this  court  for  review;  and  in  the  present  proceeding,  the 
county  judge  did  not  act  as  a  oo^lrt. 

The  only  provisions  of  the  Code  which  give  an  absolute  right  to 
the  costs  of  an  appeal  to  the  Court  of  A.ppeals  are  contained  in 
title  10,  which  is  headed  "  Of  the  costs  of  civil  actions."  That 
title  forms  a  portion  of  the  second  part  of  the  Code,  which,  by 
section  8,  relates  to  civil  actions  commenced  under  the  Code,  except 
when  otherwise  provided  therein,  and  which  is  entitled  '*  Of  civil 
actions."  Notwithstanding  this  apparent  limitation  of  the  right  to 
costs  of  an  appeal  to  actions,  as  distinguished  from  special  pro- 
ceedings, it  was  held  at  an  early  day,  by  the  Superior  Court  of 
the  City  of  New  York,  in  The  People  ex  rel.  v.  Sturtevant 
(3  Duer,  616),  with  the  sanction  of  two,  at  least,  of  the  justices 
of  that  court  (id.,  p.  613,  note  a),  that  those  provisions  of 
the  Code  which  relate  to  costs  upon  appeals  are  applicable 
to  appeals  in  special  proceedings,  as  well  as  to  those  taken  in 
civil  actions,  strictly  so  called.  As  the  counsel  for  the  appel- 
lants herein  is  understood  to  rest  his  claim  to  costs  in  this  pro- 
ceeding upon  the  views  which  the  court  expressed  in  that  case,  it 
may  be  well  to  state  them  with  more  particularity.  The  case  was 
this :  The  Court  of  Appeals,  in  affirming  the  final  judgment  or 
order  of  the  Superior  Court,  in  a  proceeding  against  the  defendant 
therein  as  for  a  contempt,  had  awarded  to  the  relators  the  costs  of 
the  appeal,  and  the  remittitur  having  been  sent  down,  the  question 
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before  the  Superior  Court  was  whether  the  costs  which  the  defendant 
was  required  to  pay  were  those  prescribed  by  the  Code,  or  those 
which  were  taxable  under  the  Revised  Statutes.  The  court  held  that 
the  costs  to  be  inserted  in  the  judgment  were  those  given  by  the 
Code  (§  307,  sub.  6),  on  appeal  to  the  Court  of  Appeals.  The 
argument  on  which  the  decision  rested  was  that  the  title  of  the 
second  part  of  the  Code,  "  Of  civil  actions,"  is  narrower  than  its 
contents,  and  is  defective ;  that  the  provision  of  section  8,  in  the 
preliminary  title,  declaring  that  part  second  relates  not  only  to  civil 
actions  commenced  under  the  Code,  but  also  (with  the  exception  of 
the  first  four  titles)  to  appeals  to  the  Court  of  Appeals  and  other 
courts,  wajB  plainly  unnecessary  (assuming  that  appeals  are  properly 
comprehended  under  the  general  head  of  civil  actions),  unless 
appeals  in  other  cases  than  in  actions  under  the  Code  were  meant 
to  be  embraced ;  that  title  11  of  the  second  part  of  the  Code,  which 
is  headed  "  Of  appeals  in  civil  actions,"  relates  to  appeals  in  special 
procedings  as  well ;  that  evidence  of  this  is  found  in  section  333,  in 
the  second  chapter  of  that  title,  which  provides  that  "  an  appeal 
may  be  taken  to  the  Court  of  Appeals  in  the  cases  mentioned  in 
section  11,"  among  which  are  appeals  from  a  final  order  in  a 
special  proceeding ;  that  the  object  of  section  333  is  to  indicate  the 
cases  by  a  reference,  without  enumeration,  to  which  the  provisions 
of  the  chapter,  and  all  general  provisions  throughout  the  Code  in 
relation  to  appeals  to  the  Court  of  Appeals,  shall  be  construed  to 
apply,  and  that  the  construction  and  effect  of  every  section  contain- 
ing such  a  provision  are  consequently  the  same  as  if  in  each  an 
appeal  from  a  final  order  were  separately  mentioned ;  that  the 
appeals  to  the  Court  of  Appeals,  which  are  referred  to  in  the  title 
"  Of  costs,"  are  the  same  that  the  chapter  "  Of  appeals  "  has  declared 
may  be  taken,  and  consequently,  that  to  every  appeal  so  taken  the 
provisions  that  govern  the  allowance  of  costs  must  be  construed  to 
apply.  Other  provisions  of  the  Code  were  referred  to,  a  proper  con- 
struction of  which  it  was  held  led  to  the  same  result.  If  the  argu- 
ment advanced  in  that  case  is  sound,  and  it  must  be  said  that  it  is  a 
very  cogent  one,  it  would  seem  to  follow  that  the  appellants 
herein  have  an  absolute  right  to  the  costs  in  question,  unless  the 
right  has  been  taken  away  by  legislation  subsequent  to  the  adop- 
tion of  the  Code. 
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The  third  section  of  the  act  of  1854  (chap.  270)  provides  that 
in  special  proceedings  and  on  appeals  therefrom,  costs  may  be 
allowed  in  the  discretion  of  the  court.  It  is  not  known  that  the 
act  of  1854  had  been  passed  when  the  decision  in  The  People  v. 
Stwrtevant  was  made,  as  the  date  of  the  decision  is  not  given  by 
the  repoi-ter,  but  the  statute  is  not  mentioned  in  the  case ;  and, 
undoubtedly,  if  tlien  in  existence,  it  was  not  brought  to  the  atten- 
tion of  the  court.  The  third  section  of  the  act,  so  far  as  it  applies 
to  special  proceedings  which  were  within  the  provisions  of  the 
Code  respecting  costs,  as  construed  by  the  Superior  Court,  neces- 
sarily repealed  or  modified  those  provisions ;  for  there  can  be  no 
absolute  right  to  costs  which  can  only  be  allowed  in  the  discretion 
of  the  court.  The  question  then  arises,  whether  the  third  section 
of  the  act  of  1854  applies  to  all  special  proceedings  and  appeals 
therefrom,  or  whether  it  is  limited  by  the  first  section,  as  the  coun- 
sel for  the  appellants  contends,  to  appeals  from  a  Special  to  a  Gren- 
eral  Term  of  either  of  the  courts  mentioned  therein,  in  proceedings 
originating  in  the  Special  Term.  If  the  latter  construction  is  the 
correct  one,  the  third  section  has  no  application  to  the  present  case. 
The  question  thus  presented  has  been  the  subject  of  conflicting 
decisions.  Without  referring  to  all  of  them,  it  is  enough  to  say 
that  The  People  v.  Heath  (20  How.  Pr.,  304)  is  a  leading  case  in 
support  of  the  limited  construction  for  which  the  appellant's  counsel 
contends.  It  was  decided  by  a  divided  court,  but  was  cited  with 
approbation  by  Mr.  Justice  Woodruff  in  the  Court  of  Appeals,  in 
The  People  v.  The  Board  of  Police  (39  N.  Y.,  506).  In  the  lat- 
ter case  it  was  held  that  costs  are  not  awardable  on  a  common-law 
certiorari  /  and  a  judgment  of  the  Supreme  Court  allowing  costs 
in  such  case,  was  reversed.  The  act  of  1854  was  not  referred  to 
in  the  case,  although  it  was  cited  by  the  judge  who  wrote  the 
opinion  in  the  Supreme  Court  {People  ex  rel.  Cook  v.  Board  of 
PoUcCj  26  How.,  450),  and  was  commented  on  in  Heath's  case. 
The  remarks  of  Mr.  Justice  Woodruff  in  the  subsequent  case 
of  The  People  v.  O'Brien  (6  Abb.  [N.  S.],  63),  in  which  the 
point  was  ruled  the  same  way,  seem  to  indicate  that  the  attention 
of  the  learned  judge  was  not  called  to  the  statute.  Those  cases 
and  many  others  were  reviewed  by  Mr.  Justice  Johnson  in  the 
case  of   The  People  v.  FvMer  (40   How.,    35),   decided    by  the 
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General  Term  in  this  department  in  September,  1870.  He  was  of 
the  opinion  that  the  decisions  of  the  Court  of  Appeals  in  the  cases 
above  cited,  were  in  conflict  with  the  earlier  adjudications  of  that 
court  in  The  PeopU  v.  Wheeler  (21  N.  Y.,  86),  and  The  People  v. 
Vam,  Alstyne  (3  Keyes,  35),  and  he  came  to  the  conclusion  that  the 
provisions  of  the  third  section  of  the  act  of  1854  above  referred 
to,  were  in  no  respect  limited  by  the  preceding  sections  of  the  act, 
and  were  manifestly  so  regarded  by  the  Court  of  Appeals  in  the 
case  last  cited.  He  also  held  that  a  common-law  certiorari  is  a 
special  proceeding  within  the  letter  and  spirit  of  the  Code,  and 
that  this  court  has  the  power  to  award  costs  in  such  cases  in  its  dis- 
cretion. The  other  members  of  the  court,  Mullin,  P.  J.,  and 
Talcott,  J.,  concurred  with  him  in  deciding  the  case  in  accordance 
with  the  views  expressed  in  his  opinion. 

We  have  not  been  referred  to  any  subsequent  case  in  the  Court 
of  Appeals  which,  in  any  way,  impairs  the  authority  of  that  deci- 
sion, and  we  are  not  only  bound  to  follow  it  according  to  the  rule 
of  stare  decisis^  but  we  think  the  decision  is  correct.  It  is  to  be 
observed  that  the  legislature  at  their  last  session,  repealed  the  first 
two  sections  of  the  act  of  1854,  and  incorporated  their  provisions 
in  the  Code  of  Civil  Procedure  (§§1356,  1358  and  1359),  leaving 
the  third  section  in  force,  standing  alone.  (Laws  of  1877,  chap. 
417,  §  1,  subd.  28,  last  clause.) 

As  the  section  now  stands  there  can  be  no  doubt  that  it  is  of 
unlimited  application  to  all  special  proceedings  and  appeals  there- 
from, and  the  late  action  of  the  legislature  is  an  indication  that  in 
their  opinion  it  previously  had  the  same  scope  and  effect,  and  was 
not  dependent  for  its  construction,  upon  the  preceding  sections. 

On  the  whole  we  think  we  must  follow  the  case  of  The  People 
V.  Fuller  J  and  we  therefore  hold  that  as  costs  were  not  given  by 
the  Court  of  Appeals  to  the  appellants,  they  are  not  entitled  to 
them  and  the  order  of  the  Special  Term  should  be  affirmed.  But, 
as  the  question  relates  wholly  to  costs  and  is  not  well  settled,  no 
costs  are  given  on  this  appeal. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Order  of  Special  Term,  striking  out  costs,  affirmed  without  costs. 
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13   839 

rS  Jl  FIRST    NATIONAL    BANK    OF    ROME,    Respondent,    v. 

'l%-^j  GEORGE  F.  WILSON,  Impleaded,  etc.,  Appellant. 

Supplementa/ry  proceedings —  Code,  §  292. 

In  order  to  authorize  the  making  of  an  order  before  execution  returned  requir- 
ing a  judgment  debtor,  who  has  property  which  he  unjustly  refuses  to  apply 
to  the  payment  of  the  judgment,  to  appear  and  be  examined,  it  should  be 
shown  that  a  demand  has  been  made  upon  the  debtor  to  apply  his  property 
to  the  satisfaction  of  the  judgment,  and  has  been  refused  by  him. 

Appeal  from  an  order  of  the  Special  Term  in  Oneida  county 
denying  a  motion  to  set  aside  an  order  in  supplementary  proceediugs, 
granted  by  the  county  judge  of  Oneida  county. 

The  order  of  the  coimty  judge  was  made  under  the  second  sub- 
division of  section  292  of  the  Code.  It  recited  that  proof  had 
been  made  to  the  judge,  by  affidavit,  of  the  recovery  of  judgment, 
and  issuing  of  an  execution,  not  returned,  and  also  recited  that  it 
appeared  satisfactorily  to  the  judge  that  the  debtor  (the  appellant) 
"has  property  and  rights  in  action  consisting  of  mortgages  and 
other  choses  in  action,  which  are  not  subject  to  levy  and  ^le  on 
execution,  which  he  unjustly  refuses  to  apply  toward  the  satisfac- 
tion of  said  judgment,  as  stated  and  set  forth  in  said  affidavit." 
The  order  required  the  debtor  to  appear  before  the  judge  and 
answer  concerning  h  is  property,  and  forbade  him  to  transfer  his 
property,  etc. 

K,  Oa/rroU^  for  the  appellant. 

John  S.  BaJceTy  for  the  respondent. 

Smith,  J. : 

The  principal  point  made  by  the  appellant's  counsel  is,  that  the 
affidavit  presented  to  the  county  judge  was  not  sufficient  to  give 
him  jurisdiction,  hiasmuch  as  it  did  not  state  that  a  demand  had 
been  made  of  the  debtor  to  apply  this  property  to  the  satisfaction 
of  the  judgment.  The  language  of  the  affidavit,  on  that  subject, 
is  a  transcript  of  the  statute.     It  states  a  conclusion  merely,  and  not 
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facts.  We  are  of  the  opinion  that  in  proceedings  under  this  statute, 
the  proof  made  on  the  application  for  the  order,  should  show  facts 
and  circumstances,  in  order  that  the  judge  may  decide  whether 
there  has  been  an  unjust  refusal,  although,  doubtless,  the  practice 
has  been  otherwise,  to  a  large  extent.  The  defect,  however,  is  not 
jurisdictional.  The  averment,  in  the  language  of  the  statute,  is 
enough  to  give  jurisdiction.  The  defect  is  an  irregularity  which 
may  be  waived  or  amended.  In  this  case  it  was  amended  by  the 
affidavits  read  on  the  part  of  the  respondent  in  opposition  to  the 
motion.  Those  affidavits  allege  a  demand  and  refusal.  That,  we 
think,  is  enough,  in  view  of  the  liberal  construction  required  to  be 
given  to  the  provisions  of  the  Code.    (§  467.) 

The  point  is  made  that  a  copy  of  the  affidavit  was  not  served 
with  the  order.  The  Code  does  not  require  a  copy  to  be  served. 
An  affidavit  need  not  be  made.  The  proof  may  be  by  affidavit,  or 
otherwise.    (Code,  §  292.) 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Order  affirmed,  with  costs,  etc. 


ALPHA  BARNES  and  OCTAVITJS  O.  COTTLE,  Executors, 
ETC.,  OF  HIRAM  FISH,  Deceased,  Appellants,  v.  AMANDA 
BARNES  AND  ROXA  L.  ARNOLD,  Respondents. 

AppUeation  for  a  portion  of  a  legacy  for  the  support  of  the  legatee — 2  R.  8. ,  98,  §§ 
82,  83  —  w?uit  must  be  shown  to  autliorize  tfie  order —  Bond — form  of 

The  respondent,  a  legatee  for  life  in  the  rents  etc.,  of  certain  property  devised  by 
the  will  of  appellant's  testator,  applied  to  the  surrogate  to  be  allowed  to 
receive  such  part  of  the  legacy  as  was  necessary  for  her  support,  under  the 
statute  authorizing  the  surrogate  to  allow  this  to  be  done,  upon  it  appearing  to 
him  that  the  assets  in  the  hands  of  the  executor  exceed,  by  one-third,  all 
debts,  etc.,  then  known,  upon  the  execution  of  a  satisfactory  bond  for  the 
return  of  such  portion,  with  interest,  whenever  required.  A  bond  was  tend- 
ered by  the  petitioners  conditioned  for  the  refunding  of  such  moneys  "  as  may 
be  necessary  to  enable  the  executors  to  pay  and  discharge  the  debts  of  the 
testator,  and  the  legacy  having  priority  to  hers." 
Hun— Vol.  XIII.        30 
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Upon  appeal  from  an  order  made  by  the  surrogate  directing  the  payment  to  the 
petitioner  of  a  portion  of  her  legacy,  hdd,  that,  in  order  to  give  jurisdiction 
to  the  surrogate,  it  must  appear  that  there  is  a  surplus  of  assets  by  at  least  one- 
third;  and  that  as,  in  this  case,  no  proof  on  this  point  appeared  to  have  been 
taken  before  the  surrogate,  the  order  was  unauthorized. 

That  the  bond  did  not  conform  to  the  statute,  which  required  it  to  be  conditioned 
for  the  refunding  of  the  money  whenever  reqiUred,  and  not  simply,  if  neces- 
sary for  the  payment  of  debts  and  prior  legacies. 

Appeal  from  an  order  of  the  Surrogate  of  Ohautanqna  county, 
directing  executors,  the  appellants  herein,  to  advance  a  portion  of  a 
legacy. 

Morris  <fe  Eusaell,  attorneys  for  the  appellants. 
H.  O.  Kingslrwryj  attorney  for  the  respondents. 

Smith,  J. : 

The  respondent,  Amanda  Barnes,  a  legatee  for  life,  in  the  rents, 
issues  and  profits  of  certain  property  demised  by  the  will  of  Hiram 
Fish,  deceased,  to  his  executors,  in  trust,  applied  to  the  surrogate, 
previous  to  the  expiration  of  one  year  from  the  granting  of  letters 
testamentary,  to  be  allowed  to  receive  such  portion  of  her  legacy  aa 
was  necessary  for  her  support.  The  statute  under  which  the  appli-. 
cation  was  made,  provides  that  if  it  appear  to  the  surrogate,  that 
there  is  at  least  one-third  more  of  assets  in  the  hands  of  the  execu- 
tors, than  will  be  sufficient  to  pay  all  the  debts,  legacies  and  claims 
against  the  estate,  then  known,  he  may,  in  his  discretion,  allow  such 
portion  of  the  legacy  to  be  advanced,  as  may  be  necessary  for  the 
support  of  the  person  entitled  thereto,  upon  a  satisfactory  bond  being 
executed  for  the  return  of  such  portion,  with  interest,  whenever 
required.    (2  R.  S.,  98,  §§  82,  83.) 

In  the  present  case,  the  surrogate  made  an  order  on  the  18th  July, 
1877,  directing  the  executors  to  pay  over  to  the  said  Amanda  Barnes, 
from  the  income  of  the  estate  of  the  testator,  certain  sums,  at  certain 
dates  therein  specified,  "  on  the  tender  to  said  executors  or  to  any 
one  of  them,  of  a  suitable  bond  approved  by  the  surrogate,  for  the 
protection  of  said  executors,  or  within  three  days  thereafter."  The 
case  states  that  on  the  hearing  before  the  surrogate  a  bond  was  pre- 
sented, executed  by  the  said  Amanda  and  her  sureties,  in  the  penal 
sum  of  $1,000,  conditioned  that  the  said  Amanda  should  refund  to 
the  executors  all  snch  moneys  "  as  ai'O  paid  to  her  to  apply  upon 
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her  l^acy,  on  demand,  with  intereet,  or  such  ratable  part  thereof  as 
may  be  necessary  to  enable  the  executors  to  pay  and  discharge  the 
debts  of  the  testator,  and  legacies  having  priority  to  hers."  The 
bond  was  approved  by  the  surrogate. 

It  seems  to  be  essential  to  the  jurisdiction  of  the  surrogate  in  a 
proceeding  imder  the  statute  referred  to,  that  it  should  appear  to 
him  that  there  is  a  one-third  surplus  of  assets.  It  does  not  appear 
by  the  terms  of  the  order,  or  otherwise,  that  any  proof  was  presented 
to  the  surrogate  or  that  he  made  any  determination  on  that  subject. 
The  order  recites  the  presenting  of  the  petition,  and  the  petition 
set  forth,  among  other  things,  that  the  estate  amounts  to  over 
$16,000 ;  that  the  debts  are  of  a  very  small  amount,  and  that  after 
the  payment  of  the  debts  and  expenses  and  $2,000  of  legacies,  the 
petitioner  is  entitled  to  the  use  of  the  remainder  of  the  estate,  dur- 
ing her  life.  Even  those  averments,  if  proved,  would  be  insufficient, 
the  amount  of  the  debts  not  being  specified.  The  order  is  not,  of 
itself,  presumptive  evidence  of  the  existence  of  a  fact  essential  to  the 
jurisdiction  of  the  surrogate  to  make  the  order.  Jurisdiction  cannot 
be  acquired  by  assuming  it. 

But  if  that  difficulty  could  be  obviated,  another,  of  an  insuperable 
character,  exists  in  the  fact  that  the  bond  required  by  the  order,  and 
tendered  by  the  petitioner,  does  not  comply  with  the  statute.  By 
the  statute,  the  bond  is  to  be  conditioned  for  the  refunding  of  the 
money  whenever  required,  so  that  the  executors  may  be  protected 
in  any  contingency,  as,  for  instance,  in  case  the  will  should  be  set 
aside,  and  they  be  called  to  account  to  the  heirs.  Such  a  bond  was 
not  required,  in  terms,  by  the  order,  and  evidently  was  not  intended 
to  be  required,  for  the  bond  tendered  and  approved  by  the  surro- 
gate only  requires  the  money  to  be  refunded,  in  case  it  is  needed  to 
pay  debts  or  legacies. 

We  regret  to  be  forced  to  the  conclusion  that  the  order  is  erro- 
neous, for  there  is  reason  to  think  the  petitioner,  who  is  shown  to  be 
aged  and  needy,  is  able  to  make  a  case  entitling  her  to  relief,  under 
the  statute.  But  we  see  no  way  to  avoid  a  reversal  of  the  present 
order,  with  costs  to  be  retained  by  the  executors,  out  of  any  moneys 
in  their  hands  belonging  to  said  petitioner. 

MuLLDTj  P.  J.,  and  Taloott,  J.,  concurred. 

Ordered  accordingly. 
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SARAH  HAGADORN,  Respondent,  v.  RICHARD  A.  KEAR- 
NEY, Appellant. 

Impeaching  eharacter  of  witness — rebutting  testitnony  —  what  admtssible  as. 

Upon  the  trial  of  an  action  for  assault  and  battery,  the  defendant  having  called 
several  witnesses  who  testified  to  the  bad  character  of  the  plaintiff,  a  milliner, 
who  had  testified  in  her  own  behalf,  she  was  recalled  and  asked:  "  How  was 
it  as  to  the  better  class  of  ladies  in  the  village  patronizing  you  up  to  that  time? " 

Held,  that  the  question  was  improper,  and  that. the  court  erred  in  allowing  it  to 
be  put  and  answered  against  the  objection  and  exception  of  defendant's  counsel. 

Appeal  from  judgment  in  favor  of  the  plaintiff,  entered  on  a  ver- 
dict rendered  at  the  Orleans  Circuit. 

Action  of  assault  and  battery.    Defense,  a  denial. 

J.  H.  White^  for  the  appellant.* 

A,  G.  Rice^  for  the  respondent. 

Smiih,  J. : 

The  defendant  having  given  testimony,  by  several  witnesses, 
tending  to  show  that  according  to  the  speech  of  people,  the  general 
moral  character  of  the  plaintiff  and  her  sister,  Mrs.  Strouss,  who 
had  testified  as  witnesses  in  her  behalf,  was  bad,  the  plaintiff,  in 
reply  testified  that  she  and  her  sister  carried  on  the  millinery 
business  in  Medina,  at  the  time  of  the  alleged  assault  and  battery, 
and  her  counsel  then  put  to  her  this  question,  "  How  was  it  bjb  to 
the  better  class  of  ladies  in  the  village  patronizing  you  up  to  that 
time  ? "  An  objection  and  exception  were  taken,  which  raise  the 
inquiry,  whether  the  question  was  competent  and  proper.  If  com- 
petent at  all,  it  was  for  the  purpose  of  sustaining  the  plaintiff  and  her 
sister  as  witnesses,  against  the  impeaching  testimony  introduced  by 
the  defendant.  Was  it  admissible  for  that  purpose  ?  The  general 
rule  is,  that  testimony  impeaching  the  general  reputation  of  a  wit- 
ness may  be  met  by  fresh  evidence  in  support  of  his  character,  or 
by  evidence  attacking  the  general  character  of  the  impeaching 
witness.  In  addition  to  this,  the  impeaching  witnesses  may  be  cross- 
examined  as  to  their  means  of  knowledge,  or  the  grounds  of  their 
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opinion.  (2  Phil.  Ev.  [4th  Am.  ed.,  with  C.  &  H.  and  Edwards' 
notes],  955,  and  note  698,  p.  958 ;  1  Gr.  Ev.,  p.  461.)  In  The  People 
V.  Mather  (4  Wend.,  229),  several  persons  having  testified  to  the 
bad  character  of  one  Gregory,  a  witness  called  on  the  part  of  the 
people,  the  public  prosecutor  proposed,  by  way  of  supporting  his 
credit,  to  introduce  witnesses  to  show  that  the  reports  against  him 
had  originated  from  a  particular  party  or  body  of  men,  and  were 
founded  on  a  particular  transaction,  which  had  been  intentionally 
perverted  to  injure  his  character.  The  offer  was  excluded,  and  the 
Supreme  Court  sustained  the  ruling,  on  the  ground  that  the  testi- 
mony would  have  introduced  a  collateral  issue  tending  to  embarrass 
and  delay  the  trial,  and  probably,  in  no  respect,  subserving  the  ends 
of  justice.  Maroy,  J.,  in  delivering  the  opinion  of  the  court  said, 
that  the  proposition  was  "  asking  for  a  greater  latitude  of  inquiry 
than  would  be  safe  to  grant.  If  the  main  issue  formed  by  the 
pleadings  is  to  be  tried  with  reasonable  expedition,  collateral  issues 
must  be  avoided,  as  much  as  possible.  These  issues  are  more  likely 
to  multiply  in  ascertaining  the  interest  or  testing  the  credibility  of 
witnesses  than  in  any  other  incidents  of  a  trial."  Fortunately,  at 
this  day,  questions  respecting  the  interest  of  witnesses  seldom 
occupy  the  courts,  but  the  comments  of  the  learned  judge,  as  to  the 
tendency  of  the  multiplication  of  issues  in  testing  the  credibility 
of  witnesses,  are  as  pertinent  now  as  they  were  at  the  time  when 
they  were  written.  The  present  case  illustrates  their  force.  The 
counsel  for  the  respondent  attempts  to  justify  the  reception  of  the 
evidence  in  question,  on  the  ground  that  the  fact  of  the  good  stand- 
ing and  character  of  the  plaintiffs'  customers,  warrants  the  inference 
that  in  their  estimation,  the  plaintiff's  character  was  good,  and  in 
that  way  it  tended  to  repel  the  impeaching  testimony. 

It  is  not  to  be  assumed,  however,  that  the  plaintiff's  patrons 
necessarily  knew  the  general  speech  of  people  concerning  her,  and 
if  that  assumption  were  warranted,  the  plaintiff  had  no  right  to 
avail  herself  of  testimony  that  merely  raised  an  inference  that  her 
reputation  was  good.  The  inquiry  was  as  to  her  reputation,  accord- 
ing to  the  speech  of  people,  as  shown  by  the  testimony  of  persons 
acquainted  with  it.  If  she  had  enjoyed  the  business  patronage  of 
ladies  of  good  standing,  she  could  have  called  them  as  witnesses  to 
state  what  they  knew  of  her  general  reputation,  and  thus  she  would 
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have  kept  strictly  within  the  issue.  But  by  the  course  pursued,  a 
collateral  issue  was  presented,  as  to  the  number  and  standing  of  her 
patrons,  and  their  opportunity  of  knowing  the  speech  of  people 
concerning  her,  which  the  defendant  was  not  required  to  be  prepared 
to  try. 

If  the  testimony  was  admissible,  it  would  be  equally  competent 
to  sustain  a  witness  whose  general  character  is  assailed,  by  showing 
that  he  had  held  a  responsible  public  office,  or  a  place  of  trust,  or 
that  he  was  a  church  member  in  good  standing,  or  in  short,  by 
proving  any  other  fact  from  which  a  good  reputation  would  ordi- 
narily be  inferred. 

We  are  of  the  opinion  that  the  testimony  was  improperly 
received,  and  we  cannot  say  that  it  had  no  influence  in  producing 
the  verdict  of  the  jury. 

For  this  reason  we  think  the  judgment  should  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  event. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Ordered  accordingly. 


MARION  B.  P.  WILSON,  Respondent,  v.  CYRUS  B.  LAW- 
RENCE, Interpleaded  wrrn  the  CONNECTICUT  MUTUAL 
LIFE  INSURAN^CE  COMPANY,  Appellant. 

Poliejf  upon  life  of  htuband  for  benefit  of  voife — not  ctssignable  by  her —  Chap.  277 

<?/1840. 

A  life  insurance  company  issued  a  policy  of  insurance  upon  the  life  of  plain- 
tiff's husband,  payable  at  his  death  to  her,  her  executors,  administrators  or 
assigns,  the  policy  reciting  the  payment  of  the  first  premium  therein  by  her. 
In  fact,  the  policy  was  issued  upon  the  application  of  the  husband  and  the 
first,  and  all  subsequent  premiums  were  paid  by  him. 

HeUd,  that  the  policy  was  designed  as  a  provision  for  the  support  of  the  wife 
during  widowhood,  and  was  within  the  equity  of  the  statute  in  regard  to 
insurances  effected  by  husbands  for  the  benefit  of  their  wives  and  children 
(chap.  277  of  1840,  and  the  acts  amendatory  thereof);  and  that  an  assignment 
thereof,  made  prior  to  the  passage  of  chapter  21  of  1878,  was  void  and  incapable 
of  enforcement. 
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Apfeal  from  a  judgment  entered  on  the  decision  of  the  late  Mr. 
Justice  Rawson,  at  the  Ontario  Special  Term. 

Action  to  recover  $2,500  upon  a  policy  issued  by  the  Connecticut 
Mutual  Life  Lisurance  Company,  upon  the  life  of  the  plaintiffs 
husband.  He  died  on  the  12th  September,  1875.  Pursuant  to  an 
order  of  the  court,  the  insurers,  who  were  originally  made  defend- 
ants, deposited  the  money  in  court,  and  the  present  defendant, 
Lawrence,  who  claims  under  an  assignment  from  the  plaintiff,  was 
substituted  in  their  place.  The  contest  is  between  him  and  the 
plaintiff ;  she  claiming  that  the  assignment  was  procured  by  coercion, 
and  also  that  it  is  void  on  the  ground  that  her  interest  in  the  policy 
was  not  assignable.  The  judge  at  Special  Term  found  that  the 
assignment  was  not  procured  by  coercion,  but  he  held  the  assign- 
ment void  on  the  ground  that  the  plaintiffs  interest  was  not  assign- 
able, and  he  ordered  judgment  for  the  plaintiff,  entitling  her  to  the 
money  paid  into  court. 

JB.  M,  Fidd^  for  the  appellant. 

R,  P,  Willson^  for  the  respondent. 

SMirH,  J. : 

When  this  case  was  before  the  court  on  a  former  appeal  (8  Hun, 
593),  the  fact  had  been  found  that  the  consideration  for  the  assign- 
ment of  the  policy  to  the  defendant  was  $2,000,  received  by  the 
plaintiff  and  her  husband.  Upon  that  state  of  facts  it  was  held  that 
a  restitution  of  the  policy  to  her,  and  a  cancellation  of  the  assign- 
ment, ought  not  to  be  decreed  by  a  court  of  equity  without  requiring 
her  to  restore  the  money  so  received  by  her. 

At  the  second  trial,  now  under  review,  it  was  found  that  nothing 
was  paid  to  the  plaintiff,  and  that  the  only  consideration  for  the 
assignment  was  the  cancellation  and  delivery  to  the  plaintiffs  hus- 
band, of  his  promissory  notes  for  $2,000,  held  by  the  defendant. 
Upon  this  showing,  it  is  claimed  on  the  part  of  the  respondent  that 
she  is  entitled  to  the  relief  asked,  without  restoring  to  the  defendant 
that  which  he  parted  with.  In  our  opinion,  the  equity  of  the  case 
is  not  changed  by  the  findings.  The  uncontradicted  evidence  shows 
that  the  plaintiff  signed  and  acknowledged  the  assignment,  and  put 
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it  in  her  husband's  hands,  at  his  request,  to  enable  him  to  deliver  it 
to  the  defendant  in  payment  and  satisfaction  of  his  debt.  The 
judge  found  that  she  was  not  induced  to  assign  the  policy  by  fraud, 
undue  influence,  or  coercion.  She  voluntarily  gave  to  her  husband 
the  control  of  the  policy  for  his  accommodation,  to  pay  his  debt  to 
the  defendant.  Although  the  assignment  was  dii'ectly  from  the 
plaintiff  to  the  defendant,  that  was  but  the  form  of  the  transaction 
adopted  by  her  and  her  husband  to  enable  him  to  effect  his  purpose. 
In  short,  her  husband  was  the  principal  actor  in  the  transaction  with 
the  defendant,  and  she  advanced  a  part  of  her  separate  estate,  at  his 
request,  to  pay  his  debt,  and  for  such  advance  she  has  in  equity  a 
claim  against  his  estate.  Inasmuch,  therefore,  as  her  principal  could 
not  cancel  the  transaction  without  restoring  what  he  received  under 
it,  she  is  bound  by  the  same  rule,  and  is  not  entitled  as  matter  of 
equity  to  a  cancellation  of  the  assignment,  unless  that  which  the 
defendant  pai*ted  with  is  restored  to  him. 

These  equitable  considerations  are  of  no  moment,  however,  if,  as 
the  respondent's  counsel  contends,  the  assignment  was  absolutely 
void.  It  is  insisted  that  the  policy  was  a  special  provision  made  by 
the  husband  for  his  wife's  support  during  widowhood,  under  the 
statute  of  1870  (chapter  277),  and  the  several  acts  amending  it,  and, 
therefore,  was  not  assignable  by  him,  according  to  the  construction 
given  to  that  legislation  by  the  courts.  This  claim  presents  the 
principal  question  in  the  case,  and  one  not  free  from  diflSculty. 

The  assignment  in  this  case  was  executed  the  2d  April,  1873. 
The  act  of  1840,  as  amended  by  several  statutes  prior  to  that  date 
(Laws  of  1858,  chap.  187 ;  1862,  chap.  70 ;  1866,  chap.  656 ;  1870, 
chap.  277),  enabled  a  married  woman  to  cause  to  be  insured,  for  her 
sole  use,  the  life  of  her  husband,  for  any  definite  period,  or  for  the 
term  of  his  natural  life.  The  insurance  might  be  effected  by  her- 
self, and  in  her  name,  or  in  the  name  of  any  third  person,  with  his 
assent,  as  her  trustee.  In  case  of  her  surviving  such  period  or  term, 
the  policy  money  would  be  payable  to  her,  to  and  for  her  own  use, 
free  from  the  claims  of  the  representatives  or  creditors  of  the  hus- 
band, or  any  party  claiming  under  him.  But  such  exemption  would 
not  apply  to  the  excess  over  $500  of  the  premium  paid  in  any  year 
out  of  the  property  or  funds  of  the  husband ;  such  excess,  with  the 
interest  thereon,  would  inure  to  the  benefit  of  the  husband's  credi- 
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tore.  (Laws  1870,  chap.  277.)  The  second  Bection  provided  that 
the  amount  of  the  insurance  might  be  made  payable,  in  case  of  the 
death  of  the  wife  before  the  period  at  which  it  should  become  due, 
to  her  husband,  or  to  his,  her  or  their  children,  for  their  use,  as 
should  be  provided  in  the  policy  of  insui'ance,  and  to  their  guardian, 
if  under  age.  (Laws  1866,  chap.  656.)  The  Court  of  Appeals  has 
held,  in  two  separate  cases,  that  a  policy  issued  under  that  act,  for 
the  benefit  of  a  wife,  or,  in  case  of  her  dying  before  her  husband,  of 
her  children,  is  not  assignable  by  her  during  the  life  of  her  husband. 
The  first  case  {Eadie  v.  Slmiman,  26  N.  Y.,  9)  was  decided  in  1862. 
The  policy  bore  date  6th  of  May,  1852.  The  report  of  the  case 
does  not  show  that  the  policy  referred,  in  terms,  to  the  act  of  1840, 
but  its  provisions  for  payment  to  the  wife,  for  her  use,  or  in  case 
of  her  death  before  her  husband,  tg  her  children,  for  their  use,  or 
to  their  guardian,  if  under  age,  showed  clearly  that  it  was  framed 
in  ^dew  of  the  statute.  The  other  case  {Ban^y  v.  Brune  and  ano,^ 
59  id.,  587)  was  decided  in  1875.  The  pohcy  was  issued  in  1868, 
in  conformity  with  the  act,  as  was  found  by  the  trial  court.  Those 
cases  famish  the  rule  of  law  for  our  guidance,  and  the  only  ques- 
tion remaining  is,  whether  the  policy  in  this  suit  was  made  under 
the  act  of  1840.  It  does  not  refer  to  the  act,  in  terms,  and  its 
only  provision  respecting  payment  is  that  the  company  will  pay  to 
the  assured  (the  plaintiff),  her  executors,  administrators  or  assigns. 
The  policy  purports  to  be  a  contract  with  the  wife,  and  it  recites 
the  payment  of  the  first  premium  by  her.  On  its  face,  it  is  a  policy 
which  would  have  been  valid  at  common  law,  which  recognized  an 
insurable  interest  of  a  wife  in  the  life  of  her  husband.  But  the 
court  found,  on  the  last  trial,  that  the  policy  was  issued  upon  the 
application  of  the  husband,  and  that  he  paid  all  the  premiums. 
Those  circumstances,  and  the  fact  that  the  policy  was  not  payable 
till  his  death,  warranted  the  further  finding  of  the  trial  court,  that 
the  husband  designed  the  policy  as  a  provision  for  the  support  of 
the  plaintiff  during  widowhood.  The  policy  is,  therefore,  to  be 
r^rded  as  within  the  equity  of  the  statute,  and  consequently  not 
assignable.  The  circumstance  that  the  policy  made  no  provision 
for  children,  does  not  militate  against  the  idea  that  it  was  made  in 
view  of  the  statute,  as  there  is  no  evidence  that  the  plaintiff  or  her 
husband  had  children.  These  views  do  not  confiict  with  the  decision 
HuK— Vou  XIIL        31 
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on  the  first  appeal,  as  it  there  appeared  that  the  premiums  were 
paid  by  the  wife. 

It  seems  that  by  an  amendment  passed  23d  of  June,  1873  (L. 
1873,  eh.  821),  a  policy  issued  under  tlie  act  of  1840  may  now  be 
transferred  by  the  wife,  by  will  or  deed  duly  acknowledged,  in  case 
she  has  no  child  or  issue  of  a  child.  But  as  that  act  was  passed 
subsequently  to  the  execution  of  the  assignment  to  the  defendant, 
it  does  not  affect  the  present  case. 

A  point  is  made  that  the  order  of  substitution  having  been  made 
without  notice  to  the  defendant  was  void,  and  the  court  had  no 
jurisdiction.  At  most,  the  order  was  irregular.  The  defendant 
waived  the  irregularity  by  appearing  and  answering,  and  so  this 
court  held  on  the  former  appeal. 

"We  think  the  judgment  should  be  aflSrmed,  with  costs. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


NATHAN  O.  GKEENFIELD,  Plaintiff  in  Error,  v,  THE 
PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Defendant 
IN  Error. 

Witness  —  eoiUradtetian  of —  when  aXUmed  —  ChcUlenges  —  review  of  dednon  otto  — 
evidence  upon — Impression  as  to  guilt  —  when  it  does  not  render  a  juror  incompetent. 

A  witness  may  be  contradicted  not  only  as  to  his  testimony  in  chief,  but  also  as 
to  matters  drawn  out  on  his  cross-examination,  material  to  the  issue,  especially 
when  the  contradictory  statements  tend  to  discredit,  vary,  modify  or  explain 
the  testimony  given  by  him  on  his  direct-examination. 

In  reviewing  the  decision  of  a  trial  court  upon  a  challenge  to  the  favor,  the 
appellate  court  has  the  power,  and  it  is  its  duty,  to  pass  upon  the  facts  de  novo, 
from  the  evidence  adduced  before  the  court  below. 

Since  the  passage  of  the  act  of  1873,  by  which  challenges  both  for  principal 
cause  and  for  favor  are  to  be  tried  by  the  court,  it  is  not  necessary  to  reiterate, 
upon  the  challenge  for  favor,  the  evidence  taken  upon  a  challenge  for  princi- 
pal cause  on  the  same  ground;  but  the  court  is  to  decide  upon  the  testimony 
given  on  both  challenges. 
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Where,  npon  a  chnllenge  for  favor,  it  appeared  that  the  person  challenged  had  a 
preconceived  impression  as  to  the  guilt  of  the  accused,  based  upon  statements 
which  he  had  read  in  an  account  of  a  former  trial,  which  statements  might  or 
might  not  be  supported  by  the  evidence,  but  he  believed  he  could,  if  sitting 
as  a  juror,  render  a  fair  and  impartial  verdict  on  the  evidence,  notwithstanding 
such  impression,  held,  that  the  challenge  was  properly  overruled. 

Wkit  of  error  to  the  Court  of  Oyer  and  Terminer,  held  in  the 
county  of  Oswego,  to  review  the  conviction  and  sentence  of  the 
plaintiff  in  error  for  murder  in  the  first  degree. 

S.  C.  HvMingUm^  for  the  plaintiff  in  error. 

J.  J,  Lamoree^  district  attorney,  for  the  defendant. 

Smtth,  J. : 

The  record  in  this  case  returned  to  the  writ  of  error,  presents  a 
conviction  of  the  plaintiff  in  error  for  murder  in  the  first  degree 
committed  upon  his  wife,  Alice  Greenfield,  at  Orwell,  in  the  county 
of  Oswego,  in  October,  1875.  The  bill  of  exceptions  contains 
numerous  exceptions  (over  three  hundred  it  was  said  on  the  argu- 
ment), taken  on  behalf  of  the  prisoner  to  rulings  of  the  court  on 
questions  of  the  admissibility  of  evidence.  We  have  examined  them 
all  carefully,  and  are  constrained  to  say  that  in  our  judgment  they 
are  without  merit.  Many  of  them  are  exceptions  taken  to  rulings 
of  the  court  admitting  certain  questions  put  to  the  prisoner's  wit- 
nesses, Richard  Greenfield,  the  prisoner's  father,  Betsey  Ann  Green- 
field, hiB  mother,  and  Ezra  Greenfield,  his  brother,  on  cross-examin- 
ation, for  the  purpose  of  laying  the  foundation  for  proving  statements 
made  by  them  contradictory  of  their  testimony.  •  Another  large 
cla«8  of  the  exceptions  taken  by  the  prisoner's  counsel,  relates  to 
rulings  of  the  court  admitting  questions  put  to  witnesses  called  by 
the  prosecution,  for  the  purpose  of  making  the  proof  of  contradic- 
tory statements,  the  foundation  of  which  had  been  laid  as  above 
stated.  The  ground  taken  by  the  counsel  for  the  plaintiff  in  error, 
in  support  of  both  of  the  classes  of  exceptions  above  referred  to,  is 
that  the  questions  admitted  by  the  rulings  excepted  to,  related  to 
new,  immaterial  and  irrelevant  matters,  in  respect  to  which  the  wit- 
nesses could  not  be  contradicted  or  impeached.  Without  taking  up 
the  questions  separately,  it  is  enough  to  say,  that  in  view  of  the 
testimony  given  by  the  prisoner's  witnesses  above  named,  on  their 
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direct  examination,  and  in  view  of  the  circumstances  of  the  case  as 
shown  by  the  testimony  received  before  the  prosecution  rested,  the 
matters  to  which  the  questions  objected  to  related,  were  not  collateral, 
but  bore  with  some  degree  of  weight  upon  the  main  issue.  The 
bearing  of  some  of  them,  indeed,  was  slight,  but  our  attention  has 
not  been  called  to  a  single  one  which  in  our  judgment  did  not  relate 
with  more  or  less  directness  to  some  circumstance  which,  either  as 
a  part  of  the  res  gestm^  or  as  showing  the  position  of  the  witnesses, 
or  their  opportunities  for  observation,  or  their  bias  or  want  of  recol- 
lection, tended  to  throw  light  upon  the  transactions  which  consti- 
tuted the  essential  elements  of  the  case.  "Whatever  tends  to 
contradict  or  qualify  some  previous  part  of  the  testimony  of  the 
witness  to  whom  the  question  is  put  is  not  collateral.  (2  Phil,  on 
Ev.  [4th  Am.  ed.],  with  Cow.  &  Hill's  notes,  p.  970,  citing  1  Exch. 
K.,  102,  per  Alderson,  B.) 

It  is  further  objected,  however,  by  the  counsel  for  the  plaintiff 
in  eri'or,  that  in  some  instances  the  matters  in  respect  to  which  evi- 
dence of  contradictory  statements  was  received,  were  elicited  on 
the  cross-examination  of  the  witnesses  sought  to  be  contradicted, 
and  not  on  their  examination  in  chief.  Such  was  the  fact,  but  we 
do  not  understand  that  any  rule  of  evidence  was  violated  thereby, 
the  matters  as  to  which  the  witnesses  were  contradicted  being  per- 
tinent to  the  issue.  A  witness  may  be  contradicted  not  only  as  to 
his  testimony  in  chief,  but,  also,  as  to  matters  drawn  out  on  his 
cross-examination,  material  to  the  issue,  especially  where  the  con- 
tradictory statements  tend  to  discredit,  vary,  modify  or  explain  the 
testimony  given  by  him  on  his  direct-examination.  The  rule  here 
stated  is  not  new.  It  is  laid  down  in  Wharton's  Law  of  Evidence 
(§  552,)  and  authorities  are  there  cited  in  support  of  it.  To  those 
may  be  added  the  case  of  Thomas  v.  Damd  (7  Oarr.  it  Payne, 
350),  cited  by  Phillips  in  his  treatise  on  evidence  (vol.  2  [4th  Am. 
ed.],  with  Cow.  &  Hill's  notes,  p.  971). 

It  is  further  urged  by  the  counsel  for  the  prisoner  that  his  client 
was  prejudiced  by  the  fact  that  numerous  questions  were  allowed 
to  be  put  by  the  counsel  for  the  prosecution  to  witnesses  called  for 
the  defense,  as  to  what  they  had  said  or  sworn  to  out  of  court, 
concerning  new  and  collateral  matters,  in  respect  to  which  no 
attempt  was  made  to  contradict  them.     As  to  all  such  questions, 
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the  answers  of  the  witnesses  were  conclusive ;  the  extent  to  which 
a  cross-examination  on  collateral  matters  shall  be  allowed  is  very 
much  within  the  discretion  of  the  court,  and  there  does  not  appear 
to  have  been  an  abuse  of  discretion  in  this  case. 

Exceptions  were  taken  by  the  prisoner's  counsel  to  rulings  of  the 
court  upon  challenges  to  two  of  the  jurors,  which  remain  to  be  con- 
sidered. 

Augustus  H.  Betts,  a  juror,  was  challenged  by  the  prisoner  for 
principal  cause,  as  having  formed  and  expressed  an  opinion  in  rela- 
tion to  the  guilt  of  the  prisoner,  and  after  having  testified  in  sub- 
stance that  he  had  formed  and  then  had  an  opinion  or  impression  as  to 
the  guilt  or  innocence  of  the  prisoner,  and  also,  that  notwithstand- 
ing such  opinion  or  impression,  he  could  take  the  case  and  decide  it 
fairly  according  to  the  evidence,  the  challenge  was  overruled.  The 
juror  was  then  challenged  to  the  favor,  and  on  his  being  further 
examined,  that  challenge  also  was  overruled  by  the  court.  The 
testimony  given  by  the  juror  on  the  trial  of  the  challenges  will  be 
more  fully  stated  presently. 

It  is  enacted  by  chapter  475,  of  the  Laws  of  1872,  that  the  pre- 
vious formation  or  expression  of  an  opinion  or  impression  in  refer- 
ence to  the  circumstances  upon  which  any  criminal  action  at  law  is 
based,  or  in  reference  to  the  guilt  or  innocence  of  the  prisoner,  or  a 
present  opinion  or  impression  in  reference  thereto,  shall  not  be  a 
sufficient  ground  of  challenge  for  principal  cause,  to  any  person  who 
is  otherwise  legally  qualified  to  serve  as  a  juror  upon  the  trial  of 
such  action,  provided,  the  person  proposed  as  a  juror,  who  may  have 
formed  or  expressed  or  has  such  opinion  or  impression  as  aforesaid, 
shall  declare  on  oath  that  he  verily  believes  that  he  can  render  an 
impartial  verdict  according  to  the  evidence  submitted  to  the  jury  on 
such  trial,  and  that  such  previously  formed  opinion  or  impression 
will  not  bias  or  influence  his  verdict,  and  provided  the  court  shall  be 
satisfied  that  the  person  so  proposed  as  a  juror  does  not  entertain 
such  a  present  opinion  as  would  influence  his  verdict  as  a  juror. 
The  proposed  juror,  in  this  case,  swore  substantially  in  compliance 
with  the  statute,  thus  rendering  himself  a  competent  juror,  so  far  as 
the  challenge  for  principal  cause  was  concerned,  provided  the  court 
was  satisfied  as  in  the  statute  is  required.  We  think  in  this  state  of 
the  case  no  exception  can  be  well  taken  to  tlie  overruling  of  the 
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challenge  for  principal  cause,  that  is,  that  the  proposed  juror  was 
not  legally  disqualified  from  sitting  as  a  juror  in  the  case. 

Upon  a  challenge  to  the  favor  another  question  arises,  and  that  is, 
whether  the  juror  in  fact  stands  indifferent  between  the  parties  and 
is  not  the  subject  of  any  bias  or  prejudice  in  relation  to  the  guilt  or 
innocence  of  the  prisoner  which  may  interfere  to  any  extent  with 
his  deliberations  in  the  jury  box.  The  act  of  1872  has  no  reference 
to  challenges  to  the  favor,  but  in  the  following  year,  an  act  was  passed 
(Laws  of  1873,  ch.  427),  which  provides  that  "  all  challenges  of  jur- 
ors, both  in  civil  and  criminal  cases,  shall  be  tried  and  determined 
by  the  court  only.  Either  party  may  except  to  such  determination, 
and  upon  a  writ  of  error  or  certioraH,  the  court  may  review  any 
such  decision  the  same  as  other  questions  arising  upon  the  trial." 
Before  the  passage  of  that  act,  a  challenge  to  the  favor  was  to  be 
determined  by  triers,  unless  both  parties  consented  that  it  be  tried 
by  the  court,  and  the  decision  of  the  triers,  or  of  the  court,  as  the 
case  might  be,  was  conclusive  and  could  not  be  reviewed.  Now, 
however,  a  challenge  to  the  favor  as  well  as  a  challenge  for  principal 
cause  must  be  tried  by  the  court,  and  the  determination  of  the  court 
thereon  may  be  reviewed. 

In  reviewing  the  decision  of  the  trial  court,  upon  a  challenge  to 
the  favor,  the  appellate  court  probably  has  the  power,  and  it  is  its 
duty,  to  pass  upon  the  facts,  de  novo,  from  the  evidence.  The  Court 
of  Appeals  has  recently  said  in  a  civil  case,  that  the  rule  that  when 
there  is  conflicting  evidence,  and  when  there  is  any  evidence  to  sustain 
the  finding,  it  is  error  in  the  appellate  court  to  reverse  the  judgment, 
is  not  applicable  in  any  case  where  the  appellate  comi;  has  a  right  to 
review  the  facts.  {Godfrey/  v.  Moser,  66  N.  Y.,  250,  252.)  But 
the  court  was  careful  to  guard  and  limit  the  rule  there  laid  down,  by 
the  further  remark  that,  "  in  reviewing  the  facts,  proper  deference 
should  be  awarded  to  the  judgment  of  the  referee  "  (or  court)  "  in 
cases  of  serious  doubt,  upon  conflicting  evidence,  especially  when  it 
is  probable  that  the  appearance  of  the  witnesses,  or  their  manner  of 
testifying,  was,  or  might  have  been,  controlling  in  determining  the 
questions ;  but,"  continues  the  court,  "  these  cases  are  rare,  and,  in 
general,  it  is  the  duty  of  the  appellate  couii;  to  take  the  responsi- 
bility of  examining  the  evidence  and  determing  the  facts  for  itself." 
The  remarks  above  quoted,  although  made  in  a  civil  case,  are.perti- 
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nent  to  the  present  inquiry,  since  the  act  of  1873  relates  to  civil  and 
criminal  cases  alike.  But  the  case  of  a  challenge  to  the  favor  is 
peculiarly  one  in  which  the  appearance  and  manner  of  the  witness, 
especially  if,  as  in  this  case,  the  only  witness  is  the  juror  himself, 
always  may  be,  and  frequently  is,  controlling  in  determining  the 
question  to  be  tried.  It  is  competent  for  him  to  testify  as  to  his 
impressions  and  opinions,  the  degree  of  their  strength,  and  his  ability 
to  lay  them  aside,  and  to  render  an  impartial  verdict  upon  the  evi- 
dence ;  and,  when  the  challenge  is  submitted  upon  his  testimony 
alone,  I  venture  the  opinion,  in  which  I  think  all  who  have  had 
experience  in  presiding  at  jury  trials  will  concur,  that  a  careful 
observation  of  the  appearance  and  manner  of  the  proposed  juror, 
under  the  scrutiny  to  which  he  is  subjected,  is  of  very  great  import- 
ance, and  may  frequently  furnish  evidence  respecting  his  indiffer- 
ency,  quite  as  satisfactory  as  the  words  uttered  by  him  on  the  stand. 
The  wisdom  of  the  legislature,  in  transferring  the  grave  responsi- 
bility of  determining  challenges  to  the  favor,  from  laymen  to 
experienced  judges,  is  not  to  be  discussed  in  the  courts.  While  the 
statute  stands,  the  proper  administration  of  justice,  and  the  due 
enforcement  of  the  law,  in  criminal  cases,  requires  that  the  deter- 
mination of  a  trial  court,  upon  a  challenge  to  the  favor,  shall  not  be 
reversed  upon  any  thing  short  of  a  reasonable  conviction  upon  the 
part  of  the  appellate  court,  grounded  upon  the  evidence,  that  the 
determination  was  erroneous. 

The  answers  given  by  the  proposed  juror,  Betts,  upon  the  chal- 
lenge for  principal  cause,  as  well  as  those  given  upon  the  challenge 
to  the  favor,  were  before  the  court  when  the  latter  challenge  was 
decided,  and,  in  our  opinion,  are  to  be  considered  by  us  upon  this 
review.  Before  the  act  of  1873,  when  challenges  for  principal  cause 
were  decided  by  the  court,  and  those  for  favor  by  triers,  there  was 
an  obvious  reason  for  holding  that  testimony  addressed  to  one  tri- 
bunal could  not  be  considered  by  the  other  {Oancemi  v.  The 
People,  16  N.  Y.,  601,  505),  unless  by  consent,  as  seems  to  have  been 
the  case  in  Frier;/  v.  The  People  (2  Abb.  Ct.  Ap.  Dec,  215  ;  S.  C,  2 
Keyes,  424).  Now,  however,  both  challenges  being  tried  by  the 
court,  it  would  be  a  mere  waste  of  time  to  reiterate  upon  the  chal- 
lenge for  favor,  the  testimony  taken  on  the  challenge  for  principal 
cause ;  and  we  think  it  is  to  be  presumed  that  the  challenge  for 
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favor,  being  taken  subsequently  to  the  challenge  for  principal  cauBe, 
was  determined  upon  the  testimony  given  on  both  challenges,  when, 
as  in  this  case,  it  does  not  appear  that  any  objection  was  taken  to 
that  course,  or  that  a  different  course  was  adopted,  and  counsel  on 
both  sides  have  argued  before  us  the  question  relating  to  the  chal- 
lenge for  favor,  on  all  the  testimony  of  the  juror. 

It  appears  from  the  bill  of  exceptions  that  the  juror  Betts  testi- 
fied, in  substance,  that,  at  the  time  of  a  former  trial  of  the  case,  he 
read  a  newspaper  account  of  the  evidence  given  by  the  prose- 
cution, or  a  part  of  it,  and  he  heard  the  matter  considerably 
discussed  by  others ;  that,  from  what  he  heard  and  read,  he  formed 
an  impression  as  to  the  guilt  of  the  prisoner,  which  he  still 
retained ;  that  such  impression  was  founded  upon  the  assumption 
that  the  statements  which  he  read  were  true;  and  that  notwitli- 
standing  such  impression,  he  believed  that  if  he  should  sit  in  the 
case  he  could  render  a  fair  and  impartial  verdict  upon  the  evidence. 
If  that  were  all  of  his  testimony,  it  could  not  be  doubted  that  the 
determination  of  the  trial  court  upon  the  challenge  for  favor,  as 
well  as  the  challenge  for  principal  cause,  was  well  warranted,  and 
should  be  aflSrmed. 

But  the  counsel  for  the  plaintiff  in  error  contends  that,  in  view 
of  other  statements  made  by  the  juror  during  his  examination,  the 
court  erred  in  holding  him  to  be  indifferent.  After  the  juror  had 
stated  the  formation  of  the  impression  above  mentioned,  he  was 
asked,  "  Have  you  any  impression  or  opinion  now  ? "  He  answered, 
"  I  think  I  have."  Q.  "And  you  have  such  impression,  opinion  or 
belief  as  to  his  guilt  that  it  would  take  evidence  to  remove  it,  have 
you  not  ?  "  A.  "  Yes."  Q.  "  So  you  would  not  stand  indifferent 
or  unbiased  as  between  the  parties  ? "  A.  "  I  don't  know  how  that 
would  be."  Having  testified,  in  reply  to  questions  by  the  district 
attorney,  that  the  effect  formed  on  his  mind  was  an  impression  and 
nothing  more,  and  that  he  believed,  notwithstanding  the  impression, 
he  could  render  an  impartial  verdict  upon  the  evidence,  he  was 
asked  by  the  prisoner's  counsel,  "  What  you  mean  by  that  is  this, 
isn't  it :  that  if  you  were  sworn  as  a  juror,  you  would  endeavor  to 
weigh  the  testimony  impartially  and  render  a  verdict  accordingly  ?  " 
A.  "Yes."  Q.  "That  is  all  you  mean  by  that?"  A.  "That  is 
all  I  mean,  yes."     Q.  "  But  you  do  not  mean  to  take  back  what 
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yon  have  already  said,  that  yon  wonld  enter  npon  yonr  duties  as  a 
juror,  if  sworn,  with  an  impression  or  belief  as  to  his  guilt  ? "  A. 
"  I  should  have  the  impression,  as  I  said  before."  Q.  "  And  that 
would  require  evidence  to  remove  ?  "  A.  "  Yes."  Subsequently, 
the  court  put  to  the  juror  this  question  :  "  Do  you  think  that  your 
previously  formed  opinion  or  impression  would  not  bias  or  influence 
your  verdict  at  all  ? "  A.  "  I  think  it  would  not."  Q.  "  You  could 
take  the  case  and  decide  it  fairly  according  to  the  testimony,  without 
reference  at  all  to  any  opinion  you  might  have  had  ? "     A.  "  Yes." 

It  seems  to  us  that  these  answers  properly  considered  in  connec- 
tion with  all  the  testimony  of  the  proposed  juror,  do  not  substan- 
tially vary  what  he  had  previously  stated.  He  nowhere  says  that 
he  had  formed  an  opinion.  He  had  formed  an  impression,  but  it 
was  hypothetical,  based  upon  the  assumption  that  the  statements  he 
had  read  were  true.  When  he  speaks  of  an  imjiression  which  it 
would  require  evidence  to  remove,  the  natural  import  of  his  language 
is  that  if  the  statements  on  which  his  impression  was  based  should 
be  borne  out  by  the  evidence,  further  evidence  would  then  be 
required  to  remove  the  impression.  His  uncertainty  as  to  whether 
he  would  stand  indifferent,  was  simply  that  arising  from  the  doubt 
whether  the  evidence  would  bear  out  the  statements  on  which  his 
impression  was  based.  His  answer  upon  that  point  showed  very 
clearly  that  he  had  no  fixed  opinion.  {Stout  v.  Tlie  People^  4  Park. 
Cr.  K.,  \Z%per  T.  K.  Stkonq,  J.,  137.) 

In  short,  the  substance  and  import  of  his  testimony  was  that  he 
had  a  preconceived  impression,  based  upon  statements  which  might 
or  might  not  be  supported  by  the  evidence,  but  that  he  believed  he 
could,  if  sitting  as  a  juror,  render  a  fair  and  impartial  verdict  on  the 
evidence,  notwithstanding  such  impression.  It  is  not  to  be  forgot- 
ten that  the  juror  was  a  layman,  and  presumably  not  acquainted 
with  the  technical  legal  signification  which  has  been  given  to  some 
of  the  words  used  in  the  questions  put  to  him.  His  language  is  to 
be  construed  as  it  would  ordinarily  be  understood  by  laymen  of 
common  intelligence  sitting  as  triers.  And  I  cannot  forbear  to 
quote  an  eminently  wise  and  practical  remark  made  by  Justice  E. 
Dakwin  Smtth  in  the  case  of  The  People  v.  Stout  (4  Park.  Cr.  R, 
71,  124),  which,  although  uttered  on  the  review  of  a  determination 
of  a  challenge  for  principal  cause,  is  entirely  pertinent  to  the  present 
Hun— Vol.  Xm.        32 
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case  :  "  Human  language,"  said  the  learned  judge,  "  is  so  imper- 
fect at  best  as  a  representative  of  thought,  and  written  language  so 
much  more  liable  to  misrepresentation  and  misconstruction,  when 
considered  and  reviewed  by  itself  remote  from  the  time  and  occa- 
sion when  it  was  used,  and  there  is  also  such  a  liability  to  misunder- 
stand or  misquote  a  witness  or  juror,  that  it  is  altogether  more  safe 
and  just  to  the  juror  and  the  cause  of  truth,  to  trust  to  the  impres- 
sion made  at  the  time  by  the  testimony  upon  those  who  heard  it, 
noticed  the  manner,  tone,  appearance  and  personal  peculiarities  of 
the  juror  while  under  examination  and  subjected  to  the  watchful 
scrutiny  of  the  court,  counsel  and  jury  in  the  court  room,  than  to 
any  written  or  reported  statement  of  his  testimony  afterwards." 

Before  the  act  of  1873,  although  the  determination  of  the  triers 
on  a  challenge  for  favor  was  conclusive  and  could  not  be  reviewed, 
cases  frequently  came  up  for  review,  upon  exceptions  to  rulings 
of  the  court  on  questions  of  evidence  before  the  triers.  In  such 
cases,  when  the  appellate  court  had  before  them  all  the  evidence 
submitted  to  the  triers,  they  sometimes  expressed  an  opinion  as  to 
the  correctness  of  the  decision  of  the  triers  upon  the  question  of 
indifferency.  In  repeated  instances  the  courts  have  expressed  an 
opinion  as  to  what  kind  and  degree  of  evidence  will  properly  sus- 
tain a  challenge,  and  it  may  be  profitable  to  refer  to  some  of  them. 

A  marked  case  of  that  description  is  The  People  v.  Iloneyinan 
(3  Den.,  121),  in  which  the  former  Supreme  Court  took  occasion 
to  explain  what  they  had  said  on  the  subject  of  challenges  to  jurors 
in  The  PeopU  v.  BodAne  (1  id.,  281).  In  Honeyman's  case  the 
court,  after  adverting  to  their  language  in  the  Bodine  case,  pro- 
ceeded as  follows :  "  If  we  have  not  been  sufficiently  explicit 
already,  recent  events  render  it  proper  to  add,  that  although  evi- 
dence which  tends  to  show  a  bias  on  the  mind  of  the  juror  must 
be  received,  it  by  no  means  follows  that  the  juror  should  be  set 
aside  by  the  trier  for  slight  causes.  If,  for  example,  the  juror  has 
heard,  or  has  read  in  a  newspaper,  that  the  prisoner  is  guilty  of  the 
crime  laid  to  his  charge,  and  has  given  credit  to  the  statement,  the 
evidence  of  those  facts  must  be  received ;  and  the  triers  must  not 
be  instructed,  as  matter  of  law,  that  they  are  not  at  liberty  to  reject 
the  juror.  Still,  it  would  not  be  a  wise  or  judicious  act  on  their 
part  to  set  aside  the  juror,  unless  they  found  that  he  had  such  a 
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settled  opinion  concerning  the  prisoner's  guilt  that  he  could  not 
disregard  what  he  had  heard  or  read  out  of  court,  and  render  his 
verdict  on  the  evidence  alone."  *  *  *  "  It  is  well  known  that 
jury  duty  in  the  city  of  New  York  "  (the  original  venue  in  Bodine's 
case),  "  is  somewhat  burdensome ;  and  persons  summoned  as  jurors 
for  a  trial  which  is  likely  to  occupy  a  good  deal  of  time,  will  be 
very  willing  to  say,  if  it  can  be  done  truly,  that  they  have  heard 
or  read  stiitements,  and  formed  opinions  concerning  the  prisoner's 
guilt.  But  a  little  sifting  would  probably  show,  and  well-instructed 
triers  would  undoubtedly  find,  that  they  were  not  disqualified  to  sit 
as  jurors.  Intelligent  and  right-minded  men,  when  they  enter  the 
jury-box,  know  how  to  lay  aside  what  they  have  heard  and  read  out 
of  doors,  and  pronounce  their  verdict  upon  the  evidence,  and  upon 
that  alone." 

Another  instructive  case  is  that  of  The  People  v.  Lohman  (2 
Barb.,  216,  222).  One  Oortelyou,  called  as  a  juror,  was  challenged 
to  the  favor  by  the  defendant's  counsel.  On  his  examination  he 
stated  that  he  had  an  opinion  unfavorable  to  the  general  character 
of  the  defendant,  and  that  he  had  formed  and  still  retained  an 
impression  that  if  what  he  had  read  in  the  papers  was  true,  she  had 
committed  the  act  charged.  He  was  then  asked  by  the  counsel  for 
the  people,  on  his  cross-examination,  against  an  objection  and  excep- 
tion by  the  defendant,  whether,  if  he  should  be  sworn  as  a  juror, 
he  would  disregard  what  he  had  heard  or  read  out  of  court,  and 
render  a  verdict  on  the  evidence.  The  juror  answered  that  he 
would  endeavor  to  do  so  to  the  best  of  his  ability.  The  triers 
decided  against  the  challenge,  and  the  juror  was  then  sworn.  The 
defendant  was  convicted,  and  on  error  to  the  Supreme  Court,  the 
exception  above  stated  was  passed  upon  and  the  court  asid,  "  It  is 
not,  in  general,  sufficient  to  justify  the  triers  in  setting  aside  a  juror, 
as  not  indifferent,  that  he  has  formed  an  unfavorable  opinion  of  the 
character  of  the  accused.  If  it  should  be,  notorious  offenders  could 
not  be  tried  at  all.  Whether  it  would  be  a  valid  objection  that  he  had 
read  a  report  of  the  facts  in  the  public  papers,  and  had  thereby  imbibed 
an  impression  against  the  accused,  must,  of  course,  depend  upon 
the  strength  of  such  impression.  If  that  should  be  weak,  it  would 
not  disqualify  the  juror.  If,  however,  it  should  be  so  strong  that 
it  would  have  any  influence  in  forming  his  opinion  on  the  trial, 
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then  he  would  not  stand  indiflEerent,  and  should  be  rejected.  The 
juror  should  be  able  to  decide  on  the  evidence  alone.  Now,  there  is  no 
one  better  acquainted  with  the  strength  of  the  impression  upon  the 
mind  of  the  juror  than  himself.  Indeed,  all  the  information  given 
to  the  triers  upon  the  challenge,  is  generally  from  the  juror.  He 
was  in  this  case,  the  sole  witness.  The  question  to  which  objection 
was  made,  was  proper  to  test  the  strength  of  the  juror's  impression 
against  the  defendant.  The  answer  was  such  as  any  honest  man 
would  have  made,  and  could  not  have  operated  to  the  defendant's 
prejudice.  The  triers  were  bound  to  give  it  such  weight  as  they 
thought  right,  and  they  very  properly  decided  that  the  challenge 
was  not  true." 

In  O^Brien  v.  The  People  (36  K  T.,  276,  278),  there  was  a  con- 
viction for  murder  in  the  first  degree.  A  juror,  Bleekdom,  was 
challenged  for  favor,  and  the  challenge  having  been  tried  by  the  court, 
without  objection,  and  overruled,  the  defendant's  counsel  argued, 
on  review,  that  the  challenge  was  improperly  overruled.  The 
Court  of  Appeals  passed  upon  the  question.  Bockes,  J.,  delivering 
the  opinion  of  the  court,  said,  "  The  juror  was  called  and  challenged 
to  the  favor ;  on  being  examined,  he  stated  that  he  had  a  faint  recol- 
lection of  hearing  of  the  occurrence  through  the  newspapers  at 
the  time,  but  formed  no  opinion  or  positive  decision  as  to  the 
guilt  of  the  prisoner ;  that  the  newspaper  statement  left  no  particu- 
lar impression  on  his  mind  as  to  the  guilt  of  the  person  named, 
except  as  a  newspaper  statement;  tliat  he  believed  a  homicide 
had  been  committed,  and  by  the  person  named.  This  is  the 
substance  and  import  of  his  examination.  It  is  plain  that  the 
challenge  was  not  supported.  It  did  not  appear  that  the  juror  was 
prejudiced  against  the  prisoner,  or  had  formed  an  opinion  as  to  his 
guilt  or  innocence  from  what  he  had  heard  or  read,  and  he  was 
clearly  competent,  unless  general  impressions  obtained  from  reading 
newspaper  accounts  of  the  daily  events  occurring  in  our  midst  will 
disqualify  the  reader  from  judging  impartially  of  them  when  brought 
under  examination  on  sworn  evidence  in  a  court  of  justice.  It  has 
been  often  held  that  impressions  so  made  do  not  disqualify  a  person 
from  sitting  as  a  juror.  (2  Barb.,  222 ;  1  Park.,  302 ;  2  id.,  16  ;  4 
id.,  132,  135-37;  5  id.,  414,  423-25.)  Were  a  different  rule  to 
obtain,   the   most  intelligent  and   upright  portion  of  community 
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would  be  generally  excluded  from  the  jury-box,  leaving  cases  of 
the  highest  importance  to  individuals  and  to  community  to  be  deter- 
mined by  the  most  ignorant  and  least  competent." 

In  the  cases  cited,  the  evidence  in  support  of  the  challenge  was 
quit«  as  strong,  to  say  the  least,  as  in  this  case.  In  the  present  case 
the  trial  court  undoubtedly  came  to  the  conclusion  that,  although 
the  juror  had  formed  an  impression  as  to  the  guilt  of  the  prisoner 
from  what  he  had  heard  and  read,  the  impression  was  hypothetical 
merely,  and  the  juror  was  able,  notwithstanding  its  existence,  to 
decide  the  case  fairly  and  impartially  upon  the  evidence,  and  upon 
that  alone.  Looking  at  all  the  testimony  given  by  the  juror,  and 
the  apparent  intelligence  and  candor  evinced  by  his  answers,  and 
considering  the  fact  that  the  trial  court  had  the  opportunity  of 
observing  his  manner  and  appearance  on  the  stand,  we  are  of  the 
opinion,  in  the  light  of  the  judicial  opinions  above  referred  to,  that 
the  determination  of  the  trial  court  upon  the  challenge  to  the  juror 
for  favor  cannot  be  said  to  have  been  erroneous.  To  hold  othei-wise 
would  be  to  adopt  a  rule  for  the  application  of  the  statute  of  1873, 
which  would  virtually  annul  its  provisions,  and  continue  the  mis- 
chiefs they  were  intended  to  prevent,  by  excluding  from  the  jury- 
box  the  fittest  to  serve,  and  by  admitting  to  its  grave  responsibili- 
ties and  duties  those  only  who  are  f  oimd  to  be  unbiased  and  neutral, 
mainly  because  they  cannot  or  do  not  read. 

A  like  exception  was  taken  by  the  prisoner's  counsel  to  the  over- 
ruling of  the  challenge  for  favor,  to  the  juror  Jennings.  The  evi- 
dence in  his  case  is  so  similar  to  that  in  the  case  of  Betts,  that  it  is 
unnecessary  to  consider  it  separately.  We  are  of  the  opinion  the 
ruling  upon  that  challenge,  also,  was  not  erroneous. 

The  conviction  and  judgment  should  be  affirmed. 

MiJLLiN,  P.  J.,  and  Talcott,  J.,  concurred. 

Judgment  and  conviction  affirmed,  and  proceedings  remitted  to 
Oswego  Oyer  and  Terminer  to  carry  sentence  into  execution. 
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I  18    8M 

'  ^j  WARREN  BEVIER,  Plaintiff,  v.  THE  PRESIDENT,  MAN- 

'-^^^^^  AGERS  AND  COMPANY  OF  THE  DELAWARE  AND 

HUDSON  CANAL  COMPANY,  Defendants. 

Fire  started  hy  tparJcB  from  engine —  idenUfieaUan  of  engine — duty  of  raUroad  a$ 
to  condiUon  of  engirt  —Negligence  on  the  part  €f  the  pUUnUff — duty  of  om  to 
putting  out  fire. 

In  an  action  to  recover  damages  for  the  burning  of  woodland,  by  a  fire  started 
by  the  negligence  of  a  railroad  company  in  allowing  sparks  and  coals  to  escape 
from  its  engines,  the  plaintiff  is  not  required  to  prove  which  one  of  the 
defendant's  engines  set  the  fire. 

Where  he  is  unable  to  identify  the  engine  that  set  the  fire,  by  name  or  number, 
or  by  any  other  designation,  if  he  prove  either  by  the  manner  in  which  it  was 
operated  or  by  the  extent  to  which  it  scattered  fire  that  it  was  so  far  out  of 
repair  as  to  charge  the  company  with  negligence,  it  is  sufficient. 

The  counsel  for  the  defendant  requested  the  court  to  charge  that  the  defendants 
were  not  bound  to  use  any  other  appliances  than  such  as  are  known  in  practi- 
cal use.  The  court  so  charged,  adding:  ''that  is,  the  known  and  recognized 
means  for  preventing  the  escape  of  sparks  from  a  locomotive,  and  such  as  are 
best  adapted  to  that  purpose."  Held^  that  the  qualification  added  by  the 
court  was  proper. 

The  court  charged  that  the  plaintiff  was  not  bound  to  use  extraordinary  means 
to  extinguish  or  prevent  the  spread  of  the  fire.    Held,  that  this  was  proper. 

The  defendant's  counsel  requested  the  court  to  charge  that,  if  the  plaintiff  allowed 
dry  limbs,  brush,  grass  and  other  combustible  matter  to  lie  and  accumulate  on  his 
premises  adjacent  to  the  line  of  the  railroad,  and  that  if  such  accumulation  con- 
tributed to  produce  the  fire,  by  means  of  which  the  premises  were  burned  over, 
he  was  not  entitled  to  recover.  Held,  that  the  request  was  properly  refused; 
that,  whether  or  not  the  plaintiff  had  been  guilty  of  negligence  contributing  to 
the  injury,  was  a  question  for  the  jury;  it  was  not  the  province  of  the  court  to 
instruct  the  jury  that  certain  specified  acts  or  omissions  constitute  negligence. 

Motion  for  a  new  trial  on  a  case  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  the  General  Term,  after  a  verdict  in 
favor  of  the  plaintiflE.  The  action  was  brought  to  recover  damages 
occasioned  by  defendants'  alleged  negligence  in  setting  fire  to,  and 
destroying  plaintiff's  woodland. 

Richa/rds  cfe  Sessions^  for  the  plaintiff. 
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Henry  Smyth^  for  the  defendants.  The  court  erred  in  declin- 
ing to  charge  as  requested,  "that  the  defendants  were  not 
bound  to  use  any  other  appliances  than  such  as  are  in  known 
practical  use."  This  is  the  law,  and  they  had  a  right  to  have 
it  charged  without  qualification.  The  qualification,  "such  as  are 
best  adapted  to  that  purpose,"  imposed  too  severe  a  rule.  {Lacka- 
wanna amd  B,  R.  R,  Co.  v.  DoaJc^  52  Penn.  St.,  379;  ]\iyer 
V.  Cla/rh,  45  N.  T.,  285;  Framkfcyrt  and  B.  R.  R.  Co.  v. 
PhUa.  and  T.  R.  R.  Co.,  54  Penn.  St.,  345.)  The  plaintiff  was 
bound  to  use  all  reasonable  care  and  diligence  to  protect  himself 
from  damage  from  the  fire,  and  it  was  erroneous  to  state  to  the  jury 
that  plaintiffs  duty  was  limited  to  a  case  "  when  it  was  practical  for 
him  readily  and  easily  to  have  stopped  the  fire."  {Keese  v.  Chi. 
and  N.  W.  R.  R.  Co.,  30  Iowa,  78 ;  KeUogg  v.  Chi.  amd  N.  W.  R. 
R.  Co,,  26  Wis.,  223  ;  Shearman  &  R.  on  Negligence,  §  335.) 

Mtjlun,  p.  J. : 

This  action  is  brought  to  recover  damages  for  negligently  setting 
fire  to  the  woodland  of  the  plaintiff,  and  destroying  part  of  the 
wood  growing  thereon  and  injuring  another  part.  The  defendant's 
railroad  extends  from  Albany  to  Binghamton,  and  passes  through 
the  farm  of  the  plaintiff.  On  the  24th  of  May,  1871,  an  engine  of 
the  defendant  passed  over  the  road,  scattering  fire  from  the  smoke- 
stack and  fire-pan  in  large  quantities,  and  soon  thereafter  fire 
appeared  in  a  pile  of  brush  on  defendant's  side  of  the  fence.  It 
extended  from  thence  into  a  pile  of  brush  on  plaintiff's  side  of  the 
fence  and  then  extended  into  the  plaintiff's  woodland,  and  thus 
caused  the  injury  complained  of.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $298.47.  A  motion  was  made  for  a  new 
trial,  which  was  denied.  Time  was  given  to  the  defendant  to  pre- 
pare and  serve  exceptions,  and  they  were  ordered  to  be  heard  in 
the  General  Term  in  the  first  instance.  The  General  Term  in  the 
third  department  ordei'ed  the  case  to  be  heard  in  this  department, 
two  of  the  judges  assigned  to  hold  the  General  Term  not  being 
permitted  by  law  to  sit  in  the  case. 

The  case  will  be  most  easily  disposed  of,  by  considering  the 
exceptions  of  the  defendant  in  the  order  they  are  set  out  in  the 
points.     The  first  exception  is,  that  the  court  erred  in  allowing  the 
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evidence  that  the  defeudant  changed  the  stack  of  the  engine  Una- 
dilla  after  the  fire.  The  plaintiff  gave  evidence,  by  several  witnesses, 
tending  to  prove  that  the  fire  was  set  by  the  engine  TJnadilla  (No. 
26),  and  that  its  apparatus  for  preventing  the  escape  of  the  fire  was 
defective.  The  defendant  called  a  number  of  witnesses,  who  testi- 
fied that  the  apparatus  of  the  Unadilla,  for  preventing  the  escape 
of  fire,  was  in  perfect  order,  having  been  recently  put  in  thorough 
repair,  and  that  No.  26  did  not  leave  Binghamton  the  afternoon  of 
the  fire,  until  after  the  fire  was  shown  to  have  been  set.  This  evi- 
dence made  it  necessary  for  the  plaintiff  to  prove,  if  he  could,  that 
it  was  some  other  engine  of  the  defendant  that  caused  the  fire. 
Proof  was  then  given  that  engine  No.  13  passed  only  a  short 
time  before  the  fire  appeared  upon  the  side  of  the  railroad  adjacent 
to  plaintiff's  woodland. 

Thomas  Seally  was  called  as  a  witness  on  the  part  of  the  plain- 
tiff, and  described  the  smoke-stack,  etc.,  of  the  Unadilla,  and  what 
repairs,  etc.,  had  been  made  upon  it.  His  evidence  tended  to  prove 
that  it  was  in  good  order  and  not  liable  to  scatter  fire.  On  cross- 
examination  by  plaintiff's  counsel,  the  witness  stated  that  shortly 
after  the  fire  he  removed  the  smoke-stack  from  No.  26  and  put  on 
a  different  one,  different  in  shape  and  general  outline.  The  plain- 
tiff's counsel  then  put  the  following  question  to  the  witness :  "  Why 
did  you  go  to  the  expense  of  taking  one  off  and  putting  another  on 
this  particular  engine  ? "  The  defendant's  counsel  objected  to  the 
question,  on  the  ground  that  the  case  is  to  be  determined  upon  the 
condition  of  the  engine  at  the  time,  and  that  no  act  of  theirs,  made 
even  with  the  object  of  adding  security  against  fire  afterwards,  is 
logitimate  to  be  considered  in  this  case.  The  objection  was  over- 
ruled and  the  defendant's  counsel  excepted.  Had  this  question 
been  put  to  a  witness  on  the  part  of  the  plaintiff,  it  might  be 
assumed  that  the  object  of  the  question  was  to  prove  that  the 
defendant  knew  the  engine  to  be  defective  and  made  the  repairs  for 
that  reason;  such  evidence  would  be  clearly  incompetent.  The 
question,  however,  was  put  to  defendant's  witness  on  cross-examina- 
tion and  was  competent  to  test  the  accui'acy  of  the  witness  as  to  the 
condition  of  the  engine.  If  it  had  been  repaired  as  extensively  as 
he  represented,  the  question  would  be  a  very  natural  one  why,  if 
that  was  true,  was  another  smoke-stack  put  on  so  soon  after  the 
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fire<  The  question  waa  competent  on  croBS-exaraination.  If  the 
question  was  incompetent  it  was  not  answered.  The  reason  for  the 
change  was  given  subsequently  by  the  witness,  but  in  answer  to 
another  and  different  question,  and  the  question  does  not  appear  to 
have  been  objected  to.  The  next  exception  is  to  the  charge  of  the 
judge,  that  the  jury  were  at  liberty  to  find  that  the  fire  may  have 
come  from  the  engine  No.  13,  as  to  the  condition  of  which  there 
was  no  proof ;  and  it  was  claimed  that  he  also  erred  in  refusing  to 
charge,  as  the  fact  was,  that  "  the  undisputed  proof  in  the  case  is, 
that  locomotive  No.  13  left  Binghamton  at  10.50  and  reached 
Oneonta  at  5.45  that  day,  and  that  it  was  impossible  for  her  to  have 
been  here  on  the  afternoon  of  the  eleventh.  It  was  certainly 
improper  for  the  judge  to  have  said  what  he  did  as  to  No.  13,  in 
his  charge,  if  as  he  says,  speaking  of  the  proof  as  to  her,  "  I  do  not 
know  what  it  is  myself." 

The  plaintiff  was  not  bound  to  prove  which  one  of  the  defend- 
ant's engines  set  the  fire.  To  require  such  proof  would,  in  many 
instances,  deprive  the  plaintiff  of  relief.  A  railroad  company  is  not 
bound  to  name  or  number  its  engines,  and  if  not  named  or  num- 
bered, or  in  some  other  way  distinguished  from  other  engines  of  the 
company,  it  would  be  impossible  for  the  injured  party  to  establish 
a  right  to  recover.  It  is  incumbent  on  the  plaintiff  to  prove  in  an 
action  for  injury  to  property  from  fire  from  an  engine,  that  an 
engine  of  defendant  scattered  from  its  fire-pan  or  smoke-stack,  fire 
in  such  quantity  and  in  coals  of  such  size  as  might  kindle  a  fire 
and  as  could  not  be  thrown  off  from  an  engine  whose  smoke-stack, 
etc.,  were  in  proper  repair.  Upon  the  evidence  the  jury  had  the 
right  to  find  that  engine  No.  13,  which  passed  only  a  short  time 
before,  set  the  fire.  (Beddl  v.  Long  lalcmd  R.  R,  Co,^  44  N.  Y., 
367,  369.)  If  a  plaintiff  cannot  identify  the  engine,  that  sets  a  fire 
by  which  he  is  injured,  by  name  or  number  or  other  designation, 
he  must  make  out  his  case  by  showing  either  by  the  manner  in 
which  it  was  operated,  or  the  extent  to  which  it  scattered  fire,  that 
it  was  so  far  out  of  repair  ag^  to  charge  the  company  with  negligence. 

The  court  properly  refused  to  charge  that  the  evidence  stated  in 

the  offer  was  undisputed,  or  that  it  was  impossible,  for  the  reasons 

assigned,  for  engine  No.  13  to  be  at  the  place  where  the  fire  was 

set  on  the  afternoon  of  the  eleventh.     It  was  for  the  jury  to  say 

Hun— Vol.  XIU.        33 
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whether  there  is  any  dispute  as  to  matter  testified  to  by  the  wit- 
nesses, and  it  not  unfrequently  happens  that  before  such  a  charge 
could  be  properly  made,  that  the  judge  would  be  obliged  to  read 
over  the  whole  or  a  considerable  part  of  the  evidence.  This  would 
lead  to  unnecessary  delay  without  any  corresponding  benefit.  The 
remark  of  the  judge,  which  the  counsel  complains  of,  illustrates  the 
impropriety  of  requiring  the  judge  to  assume  to  pass  upon  the 
extent  and  weight  of  the  evidence  in  the  cause. 

The  counsel  excepted  to  the  refusal  to  charge  as  requested,  that 
the  defendants  were  not  bound  to  use  any  other  appliances  than  such 
as  are  in  known  practical  use,  and  claimed  that  the  court  had  no 
right  to  qualify  it  by  adding  the  words  "  such  as  are  best  adapted 
to  that  purpose." 

FoLGKE,  J.,  in  Stemweg  v.  The  Erie  Rcdkoay  (43  N.  Y.,  126), 
held  it  to  be  negligence  in  a  carrier  of  pafisengers,  if  it  did  not 
adopt  the  most  approved  modes  of  construction  and  machinery  in 
known  use  in  the  business,  and  the  best  precautions  in  known 
practical  use  for  securing  safety.  (2  Redf.  on  Railways,  189.)  The 
learned  judge  in  his  charge  did  not  enlarge  this  rule.  The  "  most 
approved  spark  arresters  or  smoke-stacks,"  are  those  best  adapted 
to  the  purposes  to  which  they  are  to  be  applied.  To  require  the 
company  merely  to  use  such  apparatus  as  is  in  common  use,  would 
be  a  mere  evasion  of  the  rule,  and  in  practice  exempt  carriers  in 
a  large  number  of  cases  from  all  liability,  as  it  is  known  that  they 
sometimes  use  machines  very  defective  in  construction  and  not  well 
calculated  for  the  use  to  which  they  are  to  be  applied,  when  it  is  noto- 
rious that  machines  much  better  fitted  for  use  are  in  practical  use 
by  other  railroad  companies.  The  qualification  added  by  the  judge, 
to  the  charge,  was  entirely  proper,  and  was  a  correct  application  of 
the  rule  above-mentioned,  laid  down  by  the  Court  of  Appeals. 

The  defendants'  counsel  requested  the  court  to  charge  the  jury 
that  defendants'  authority  to  use  a  steam  engine  upon  the  rail- 
road, is  an  authority  to  emit  sparks  therefrom,  and  if  the  most 
approved  me^ns,  which  science  and  skill  have  invented  and  applied 
to  prevent  sparks  from  causing  injuries,  are  employed  by  the  com- 
panies charged  with  negligence,  the  defendants  are  not  liable  in 
case  damages  are  occasioned  by  fire  communicated  from  its  engine. 
The  learned  judge  said  in  reply,  I  have  already  charged  that 
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defendants  wonld  not  be  liable  for  fire  caused  from  sparks  which 
came  from  the  smoke-stack,  when  that  smoke-stack  was  properly 
protected  by  the  most  approved  means  which  science  and  skill  have 
invented,  and  experience  has  shown  necessary  to  prevent  the  passage 
of  sparks  therefrom,  and  those  means  were  used  with  skill  and  care. 

The  counsel,  in  his  fourth  point,  says  it  was  not  proper  to  confine 
the  rule  to  the  smoke-stack,  after  what  he  had  said  as  to  the  fire-box, 
in  his  charge,  nor  was  it  proper  to  add  that  the  appliances  must  be 
such  as  experience  had  shown  necessary  to  prevent  the  passage  of 
the  sparks.  It  was  the  duty  of  the  counsel  to  call  the  attention  of 
the  judge  to  the  omission,  in  the  part  of  the  charge  under  consider- 
ation, of  the  ash-pan  when  speaking  of  the  smoke-stack. 

It  is  quite  apparent  that  it  was  inadvertence  if  it  was  of  any  mate- 
riality in  the  case.  No  reason  is  perceived  or  suggested  why  the 
court  should  have  repeated  its  remarks  as  to  the  smoke-stack  and 
omitted  to  refer  to  the  ash-pan.  It  is  too  late  now  to  complain  of  the 
omission.  It  is  equally  obvious  that  the  learued  judge  did  not  intend 
to  charge  that  the  smoke-stack  and  other  appliances  must  be  such  as 
to  arrest  all  sparks ;  nor  is  the  language,  when  taken  in  connection 
with  the  whole  charge,  fairly  susceptible  of  such  a  construction. 

The  defendant's  counsel  excepted  to  the  part  of  the  charge,  in 
which  the  court  told  the  jury  that  plaintiff's  duty  in  striving  to 
prevent  the  spread  of  the  fire  was  limited  to  a  case  where  it  was 
practical,  readily  and  easily  to  have  stopped  the  fire.  The  court  in 
its  charge  did  use  the  language  which  the  counsel  has  incorporated 
in  the  exceptions.  But  when  the  counsel  excepted  to  that  clause  of 
the  charge  the  judge  said  that  what  he  intended  to  charge  was  that 
he  was  not  bound  to  use  extraordinary  means  to  accomplish  that 
end.     The  charge,  as  thus  modified  and  explained,  was  correct. 

The  defendant's  counsel  requested  the  court  to  charge,  that  if  the 
plaintiff  suffered  dry  limbs  and  brush  and  grass  and  other  combusti- 
ble matter  to  lie  or  accumulate  on  his  premises  adjacent  to  the  line 
of  the  railroad  and  that  contributed  to  produce  the  fire,  by  means 
of  which  the  premises  were  burned  over,  he  is  iiot  entitled  to 
recover.  The  court  refused  so  to  charge  and  defendant's  counsel 
excepted.  It  is  not  the  province  of  the  court  to  instruct  a  jury  that 
certain  specified  acts  or  omissions  constitute  negligence.  That  ques- 
tion is  for  them  to  pass  upon  under  proper  instructions  from  the 
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court.  If  the  court  could  give  euch  an  ingtruction  the  jury  would 
be  bound  by  it,  and  thus  the  court  would  afisume  the  province  of 
the  jury  and  determine  the  facts  as  well  as  the  law. 

The  defendant's  counsel  excepts  to  the  rejection  by  the  court  of 
evidence  as  to  how  much  plaintifPs  woodland  was  depreciated  in 
value  by  the  fire,  and  how  much  less  it  was  worth  by  reason  of  its 
having  been  burned.  The  measure  of  the  damages  the  plaintiff 
was  entitled  to  recover  was  the  difference  in  value  of  the  timber 
land  as  it  was  before  and  as  it  was  after  the  fire.  ( Vim  Devsen  v. 
Yow^g^  29  N.  T.,  36 ;  Morehouse  v.  Mathews^  2  Comst,  514.) 
The  evidence  offered  did  not  tend  to  establish  this  measure  of 
damages  and  was,  therefore,  properly  rejected. 

The  counsel  excepted  to  the  rejection  of  evidence,  as  to  how  much 
the  timber  was  damaged.  The  evidence  was  properly  rejected  for 
the  reason  assigned  in  disposing  of  the  last  preceding  exception. 
The  counsel  refers  to  the  case  of  Whiibeck  v.  New  York  Central 
Railroad  Compamy  (36  Barb.,  644).  That  case  was  decided  in 
1862,  and  if  the  case  is  in  conflict  with  that  of  Van  Deiisen  v.  Young 
(stipra)  then  it  is  overruled  by  that  case.  The  property  injured,  in 
the  case  in  36  Barbour  (supra)  was  fruit  trees,  and  the  same  rule 
of  damages  cannot  be  applied  to  them  as  to  woodland. 

The  motion  for  a  new  trial  must  be  denied  and  judgment  ordered 
for  plaintiff  on  the  verdict. 

Present  —  Mttllin,  P.  J.,  Talcott  and  Smtth,  J  J. 

Motion  for  new  trial  denied,  and  judgment  ordered  for  plaintiff 
on  the  verdict. 


CHARLES  A.  COYKENDALL  and  others,  as  Commissioners 
OF  Highways  of  the  Town  of  Livonia,  v.  ADELBERT  W. 
DURKEE. 

Omnmianon&rs  of  hightoays — potMr  of,  to  enjoin  purpreiture. 

The  commissioners  of  highways  of  a  town  have  no  power  to  bring  an  action  to 
enjoin  the  construction  of  a  permanent  obstruction  in  the  highway. 

Motion  for  a  new  trial  on  a  case  and  exceptions,  after  a  judgment 
dismissing  the  complaint. 
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This  action  was  brought  to  restrain  the  defendant,  by  injunction, 
from  erecting  a  building  in,  and  thus  obstructing  a  highway  in  the 
town  of  Livonia,  Livingston  county,  N".  T.  The  plaintiffs  are  high- 
way commissioners  of  said  town,  and  as  such  bring  this  action.  The 
defendant  was  threatening,  and  had  determined  to  erect  a  building 
in  the  highway  known  as  Grove  street,  in  said  town.  The  plaintiffs 
thereupon  immediately  commenced  this  action.  A  temporary  injunc- 
tion was  granted,  which  injunction  is  still  in  force.  Issue  was 
joined  by  the  service  of  the  defendants'  answer,  and  the  cause  came 
on  to  be  tried  at  the  Livingston  county  Special  Term  on  the  19th 
day  of  June,  1876,  Justice  Jambs  0.  Smtih  presiding.  At  the  open- 
ing of  plaintiffs'  case  the  defendant  moved  that  the  complaint  be 
dismissed,  upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  plaintiff  as 
highway  commissioners  had  no  power  or  authority  to  bring  or 
maintain  this  action.  The  court  granted  said  motion  and  dismissed 
the  complaint,  and  the  plaintiffs  excepted  to  said  ruling  and  decision. 

D.  W.  Noyes  for  the  appellant.  The  only  question  involved  in 
this  case  is,  have  highway  commissioners  power,  under  any  circum- 
stances, to  maintain  an  action  for  an  injunction  to  restrain  the  erec- 
tion of  a  permanent  obstruction  in  a  public  highway  ?  The  defend- 
ant threatened  to  create  a  public  nuisance.  {Dams  v.  The  Mayor ^ 
etc.,  ofN.  n,  14  K  Y.,  506,  524;  The  PeopU  v.  Kerr,  27  id., 
188,193;  Ha/rt^.  Mayor  of  Albany,  etc,,  9  Wend.,  571;  People 
V.  VanderheU,  38  Barb.,  282 ;  People  v.  Cunningham,  1  Den.,  524 ; 
Wetmore  v.  Tracy,  14  Wend.,  250.)  An  action  will  lie  by  the 
people  to  restrain  and  abate  a  nuisance  upon  a  public  highway  or 
prevent  injury  to  public  property.  {The  People  v.  Horton,  64  N". 
Y.,  610,  616  ;  The  PeopU  v.  VancM>elt,  38  Barb.,  282,  287 ;  The 
People  V.  Kerr,  27  N. Y.,  188, 193.)  Any  unlawful  interference  with, 
or  obstruction  of,  a  public  highway  is  a  public  nuisance,  whose  com- 
mission may  be  punished  or  prevented  either  at  the  suit  of  the  pub- 
lic or  of  individuals  who  are  damnified.  {The  People  v.  Kerr 
et  al.,  27  N.  Y.,  188,  193 ;  The  Attorney-General  v.  Gohoes  Co.,  6 
Paige,  133,  135 ;  Oode  of  Procedure,  §  219,  sub.  1.)  The  statute 
gives  the  plaintiffs  power  to  maintain  the  action.  (Edmonds'  R.  S., 
vol.  2,  pp.  494,  495,  §  92 ;  HUl  v.  Bd.  /Supre.  of  Idvingstm  Co.,  12 
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N.  Y.,  52 ;  Ba/rUeU  v.  Orozier,  17  Johns.,  439,  449 ;  Edm.  R.  S., 
vol.  1,  p.  460,  §  1.)  It  is  a  breach  of  duty  in  highway  commis- 
sioners to  allow  a  public  highway  to  be  devoted  to  a  mere  private 
use.  (  Wmdell  v.  Mayor^  etc.,  of  Troy,  39  Barb.,  329,  336.)  The 
plaintiffs  as  commissioners  of  highways  had  power  to  bring  this 
action  at  common  law.  {Swpr.  of  Galwwy  v.  Stmson,  4  Hill,  136  ; 
Overseers  of  Pittston  v.  Overseers  of  PlaUsiurgh,  18  Johns., 
407 ;  Todd  v.  BirdsaU,  1  Cow.,  260,  261,  and  note  a.)  Among 
other  remedies  for  an  obstruction  of  a  public  highway,  courts  of 
equity  will  grant  an  injunction  to  prevent  a  threatened  or  attempted 
obstruction.  {The  People  v.  Vanderhdt,  38  Barb.,  282, 287 ;  AUor- 
ney-Oeneral  v.  Johnson,  2  Wils.  Ch.  87 ;  Lane  v.  Newdigaie^  10 
Ves.,  192 ;  Dams  v.  Mayor  of  N.  F.,  14  N.  Y.,  506,  526 ;  Coming 
V.  Lowerre,  6  Johns.  Ch.,  439 ;  Attorney- OeneraZ  v.  Gohoes  Co.,  6 
Paige,  133 ;  Story's  Eq.,  §§  921,  922.)  It  is  no  defense  to  this 
action  to  say  that  the  plaintiffs  have  a  remedy  against  a  public  nuis- 
ance by  indictment  and  to  punish  the  offender.  (Story's  Eq.,  §  923, 
et  seq.j  Attomey-Qeneral  v.  Gohoes  Go,,  9  Paige,  133.) 

G.  W,  Sta/nton  and  S.  Evbha/rd,  for  the  respondent.  The  decision 
of  the  court  was  correct  and  should  be  sustained.  {GomeU  <&  Ola/rh 
V.  The  Butternuts  and  Oxford  Tpke.  Co.,  25  Wend.,  365 ;  G(ymM 
<&  Clark  Y.  The  Town  of  QuUford,  1  Den.,  510 ;  Shipley  <md  others 
V.  The  T.  amd  B.  R.  R.  Co.,  9  How.,  83.) 

MuLLiN,  P.  J. : 

I  entertain  no  doubt  but  that  there  are  cases  in  which  an  injunc- 
tion will  issue  to  prevent  a  purpresture  in  a  pubKc  highway.  It  is 
BO  laid  down  in  2  Story's  Equity  Jurisprudence  (section  922),  and  in 
sundry  cases  cited  by  him,  and  in  Angel  on  Highways  (sections  280 
to  283).      The  difficult  question  is,  who  can  maintain  the  action  ? 

The  statutes  relating  to  laying  out  and  repairing  highways  clothes 
the  commissioners  of  highways  with  all  the  powers  that  are  neces- 
sary to  enable  them  to  perform  all  the  duties  that  are  imposed  upon 
them,  and  should  a  case  arise  in  which  their  powers  are  not  adequate 
to  a  proper  and  efficient  protection  of  the  public  rights,  it  is  pos- 
sible that  the  attorney-general  might  proceed  in  equity.  In 
cities  where  the  fee  of   the  land   over  which  a  highway  is  laid 
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out,  the  corporation  will  obtain  relief  in  equity  when  it  would  not 
be  given  to  a  party  having  no  interest  in  the  land,  except  naked 
easement  or  right  of  passage.    (Angel  on  Highways,  §  282.) 

The  court  below  was  correct  in  holding  that  plaintiff  could  not 
maintain  the  action,  and  the  judgment  must  be  affirmed  with  costs. 

Present  —  Mullin,  P.  J.,  andTALCorr,  J. ;  Smfih,  J.,  not  sitting. 

Judgment  affirmed  with  costs. 


FRANK  STONE  and  others,  Plaintiffs  in  Ebbob,  v.  THE 
PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Defendants 
IN  Erbob. 

Qmspiracy-'BtatemefUs  of  one  eonspircUor—when  admiuibU  offaimt  his  coconspirator. 

Upon  the  trial  of  an  indictment  against  several  persons  for  a  conspiracy  to  cheat 
and  defraud,  depositions  of  one  conspirator,  taken  upon  his  examination  before 
a  Justice  of  the  peace  after  his  arrest  for  the  alleged  conspiracy,  and  several 
months  after  the  accused  had  ceased  to  act  together  in  furtherance  of  the  con- 
spiracy, are  inadmissible  as  evidence  against  a  coconspirator. 

Wett  of  ebbob  to  the  Court  of  General  Sessions  of  the  county  of 
Orleans,  to  review  the  conviction  of  the  plaintiffs  in  error  of  a  con- 
spiracy to  cheat  and  defraud. 

8.  E.  FWkvns^  for  the  plaintiffs  in  error. 

H,  A,  OMLds^  for  the  defendants  in  error. 

MULLIN,  P.  J. : 

The  defendants  were  indicted  in  the  Orleans  Oyer  and  Terminer 
for  a  conspiracy  to  cheat  and  defraud  Marcia  A.  McHrath.  The 
indictment  was  sent  to  the  Sessions  of  that  county  and  the  prisoners 
were  tried  therein  in  November,  1876.  The  case  made  by  the 
evidence  on  the  part  of  the  prosecution  is  this :  In  18Y5,  Mi's. 
Mcllraih  was  engaged  in  the  manufacture  of  cigars  in  Erie,  Penn., 
and  employed  the  prisoner,  Stone,  to  go  east  and  buy  tobacco  for 
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her ;  he  went,  and  on  his  return  told  her  that  he  could  get  Black's 
tobacco  at  fifteen  cents  per  pound.  She  told  him  to  go  back  and 
take  Black's  whole  crop  at  that  price,  provided  Black  would  give 
credit  for  part.  Afterwards  Stone  wrote  her  that  the  price  of 
tobacco  had  gone  up  to  twenty  cents  per  pound  and  that  be  had 
bought  the  tobacco  at  that  price.  She  then  sent  Black  a  draft  for 
$610,  the  price  of  2,550  pounds  of  the  tobacco  that  was  first  deliv- 
ered and  received.  Stone  went  to  Erie  and  saw  plaintiff  and  told 
her  that  Black  would  wait  four  months  for  the  balance  of  the  price 
of  the  tobacco,  if  she  would  give  him  her  note  for  $100,  to  be  for- 
feited if  she  did  not  take  the  balance  of  the  tobacco  ;  she  gave  the 
note  and  finally  received  and  paid  for  the  balance  of  the  tobacco 
at  twenty  cents  per  pound.  The  business  with  Black  was  finally 
closed  on  the  10th  of  November,  18Y5.  Black  informed  Mrs. 
Mcllrath  in  the  winter  of  1875-6,  that  Stone  had  charged  her  more 
for  the  tobacco  than  he  had  paid,  and  that  he  (Black)  had  paid 
Stone  eighty  dollars  out  of  the  money  received  from  her.  He  had 
agreed  to  pay  Stone  $110  out  of  the  money  received  for  the  tobacco 
if  he  should  sell  it  for  twenty  cents  per  pound.  It  was  only- 
demanded  because  he  had  to  wait  longer  for  his  money  than  it  was 
understood  he  should  do.  Stone  bought  of  Black  2,550  pounds  at 
fifteen  cents  Black  claiming  it  was  worth  more,  told  Stone  he  would 
make  it  all  right  with  him,  if  he  (Stone)  should  get  more  for  it. 
Stone  told  him  all  he  wanted  was  his  traveling  expenses;  if  he 
(Black)  would  give  him  forty  or  fifty  dollars  for  the  2,550  pounds 
he  would  give  him  twenty  cents  per  pound  and  fifteen  for  the  residue. 
He  told  Mrs.  Mcllrath  that  she  could  liave  the  rest  of  the  tobacco 
at  twenty  cents.  Black  said  to  Stone,  that  he  (Stone)  had  got  to 
have  something  out  of  it  as  well  as  him  (Black). 

The  first  point  of  the  counsel  for  the  plaintiff  in  error  is,  that 
it  is  not  alleged  in  the  indictment,  that  the  plaintife  in  error  con- 
spired together,  to  get  from  Mrs.  Mcllrath  more  than  the'  tobacco 
was  worth,  nor  that  it  was  not  worth  twenty  cents  per  pound. 
Stone  agreed  for  the  purchase  of  the  tobacco  at  fifteen  cents  per 
pound ;  Mrs.  Mcllrath  was  entitled  to  receive  it  at  that  price,  but 
Stone  and  Black  confederated  together  to  get  from  her  five  cents 
per  pound  more,  and  to  divide  that  amount  between  them.  It  was 
of  no  consequence  what  the  tobacco  was  worth,  honesty  and  fair 
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dealing  required  that  Mrs.  Mcllrath  shoold  have  the  tobacco  for 
the  price  agreed  upon.  The  indictment  contains  the  only  allegation 
required  to  describe  the  offense. 

The  prosecution,  in  order  to  prove  that  the  plaintiffs  conspired 
together  to  defraud  Mrs.  Mcllrath,  offered  in  evidence  the  minutes 
of  a  justice  of  the  peace  before  whom  Stone  was  examined,  after 
his  arrest  for  the  conspiracy  of  the  plaintiffs  in  error  to  defraud 
Mrs.  Mcllrath. 

The  examination  was  had  in  February,  1876,  and  the  transaction 
in  reference  to  the  tobacco  was  closed  before  the  10th  of  November, 
1875,  as  at  that  time  the  whole  of  this  tobacco  was  paid  for  by 
Mrs.  Mcllrath.  The  counsel  for  the  plaintiffs  in  error  objected  to 
the  reception  of  this  evidence,  on  the  ground  that  the  statements 
offered  were  not  a  part  of  the  res  gestcB  and  therefore  the  deposi- 
tion of  Black  was  not  evidence  against  Stone,  nor  that  of  Stone 
against  Black,  the  objection  was  overruled  and  the  counsel  excepted. 

Without  the  deposition  of  Stone,  Black,  the  plaintiff  in  error, 
could  not  have  been  convicted.  By  Black's  own  evidence  it  was 
proved  that  he  did  not  know  that  Stone  was  purchasing  for  another, 
and  he  made  a  bargain  with  him  to  pay  him  one-half  the  difference 
between  fifteen  and  twenty  cents  per  pound,  if  he  should  effect  a 
sale  of  it  at  twenty  cents,  and  he  denied  that  he  sold  the  tobacco 
for  fifteen  cents. 

The  deposition  of  Stone  was  incompetent  as  evidence  against 
Black.  (1  Cow.  &  Hill's  Notes,  177,  179  ;  1  Greenleaf  Ev.,  §§  110, 
111 ;  The  People  v.  Dams,  56  N.  Y.,  95.)  The  evidence  was 
given  long  after  the  plainti&  in  error  had  ceased  to  act  in  further- 
ance of  the  purposes  of  the  conspiracy.  For  the  same  reasons  the 
deposition  of  Black  was  not  evidence  against  Stone. 

It  is  unnecessary  to  examine  any  other  of  the  exceptions  taken 
on  the  trial.  Judgment  must  be  reversed  because  of  the  admis- 
sion of  the  depositions.  Judgment  reversed  and  new  trial  granted 
in  the  Orleans  Sessions,  to  which  court  the  proceedings  are  remitted. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 

Conviction  and  judgment  reversed,  and  new  trial  ordered  in 
Orleans  County  Sessions,  and  proceedings  remitted  to  that  court. 
HiTK— Vol.  XTII.        34 
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13    2fl6| 

27aptfi5|         MART    HINMAN,    Plaintiff  in  Erroe,  v.   THE   PEOPLE 
OF  THE  STATE  OF  NEW  YORK,  Defendants  in  Error. 

Court  of  OenercU  Sesnons  —  abieTiee  of  twojuiUces  —power  of  county  judge  to  receive 

a  verdict. 

The  plaintiff  in  error  was  tried  at  a  Ck>iirt  of  Gkneral  Sessions  for  grand  larceny. 
After  the  Jury  had  retired  to  consider  their  verdict  both  of  the  justices  sitting 
with  the  county  judge  left  the  court  room,  and  one  of  them  left  the  building. 
While  they  were  absent  the  jury  came  in  and  the  county  judge  received  their 
verdict  of  guilty.  The  jury  were  poUed  at  the  request  of  the  prisoner's  coun- 
sel, without  any  objection  on  his  part  to  the  reception  of  the  verdict,  in  the 
absence  of  the  two  justices. 

BM,  that  the  county  judge  had  no  power  to  receive  the  verdict  and  that  the 
conviction  or  sentence  must  be  set  aside. 

"Writ  of  error  to  the  Court  of  General  Sessions  of  the  county  of 
Ontario  to  review  the  conviction  and  sentence  of  the  plaintiff  in 
error  for  grand  larceny. 

E.  W,  Gardner^  for  the  plaintiff  in  error. 

Frwnk  Rice^  for  the  defendants  in  error. 

MULLIN,  P.  J. : 

The  plaintiff  in  error  was  indicted  in  the  Ontario  Oyer  and  Ter- 
miner for  grand  larceny.  The  indictment  was  sent  for  trial  to  the 
Sessions  of  that  connty,  and  the  case  came  on  for  trial  at  a  term  of 
that  court  held  in  June  last.  After  the  charge  by  the  court,  the 
jury  retired  to  consider  their  verdict  and  the  county  judge  com- 
menced the  trial  of  a  civil  cause.  The  justices  of  Sessions,  who 
were  members  of  the  court  during  the  trial,  left  the  court  room, 
one  of  them  going  into  the  hall  on  the  lower  floor  of  the  court- 
house, and  the  other  went  into  the  street.  While  the  justices  were 
absent  from  the  court  room,  the  jury  came  in  and  announced  that 
they  had  agreed  on  a  verdict.  The  county  judge  in  the  absence 
of  the  justices  of  Sessions  received  the  verdict.  The  jury  was 
polled  at  the  request  of  the  counsel  for  the  plaintiff  in  error,  and 
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1 

the  verdict  of  guilty  was  entered  by  the  clerk.  Subsequently  the 
plaintiffs  counsel  made  a  motion  in  arrest  of  judgment,  upon 
the  ground  that  the  verdict  was  improperly  received  and  entered, 
and  upon  other  grounds  not  deemed  material  to  be  tjonsidei'ed  on 
this  writ  of  error.  The  motion  was  denied  and  the  prisoner  sen- 
tenced to  imprisonment  in  the  Monroe  penitentiary  for  one  year. 

The  rule  is  too  well  settled  to  be  departed  from  or  modified  that 
a  verdict  must  be  delivered  in  open  court.  It  cannot  be  received 
privately  nor  by  the  clerk  or  other  person  in  the  absence  of  the 
court,  not  even  by  agreement  of  counsel.  (1  Ohitty's  Or.  L.,  636.) 
To  permit  verdicts  to  be  received  otherwise  than  in  open  court, 
would  lead  to  the  greatest  abuses.  The  people  or  the  prisoner 
might  be  grossly  wronged  without  any  means  of  redress,  or  the 
administration  of  the  law  brought  into  contempt  or  subjected  to 
suspicion. 

The  Court  of  Appeals  in  £lmd  v.  The  People  (41  K  T.,  604,) 
decided  that  the  conviction  of  the  plaintiff  in  error  should  be 
reversed,  because  one  of  the  justices  of  Sessions  left  the  bench  during 
the  trial,  and  the  county  judge  appointed  another  justice  of  the  peace 
to  fiU  his  place,  and  the  trial  proceeded  before  the  court  thus  organ- 
ized. The  learned  judge  who  delivered  the  opinion  of  the  court,  says, 
when  Elwood  abandoned  the  trial  the  court  was  disorganized  so  far 
as  this  trial  was  concerned.  This  is  not  the  case  when  members  of 
the  court  leave  the  bench  for  a  few  moments  intending  to  return, 
and  do  return,  but  is  a  total  abandonment  of  the  trial  in  consequence 
of  which  one-third  of  the  court  is  changed. 

In  the  case  of  The  People  v.  Dohrvag  (59  N.  Y.,  374),  it  was  held 
that  a  Court  of  Sessions  was  not  disorganized  because  one  of  the 
justices  of  Sessions  left  the  bench  during  the  trial,  went  on  to  the 
witness  stand  and  was  examined  as  a  witness  in  the  cause.  Folgeb,  J., 
assigns  sjs  a  reason  why  the  irregularity  of  the  justice  leaving  the 
bench  and  being  examined  as  a  witness,  did  not  disorganize  the 
court :  "  That  the  justice  did  not  leave  the  court  room  while  the 
trial  was  progressing ;  he  did  not  abandon  the  trial ;  he  left  the 
bench  for  a  space,  intending  soon  to  return  to  it,  and  did  return." 
The  ruling  in  the  case  last  cited  followed  that  in  Tuttte  v.  The 
People  (36  K  T.,  431),  The  People  v.  ReagU  (60  Barb.,  527). 

The  case  now  in  hand  does  not  come  within  the  principles  laid 
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down  in  the  last  two  ca^es  cited.  In  this  case  the  jufitices  of  Sessions 
left,  not  the  court  room  only,  but  one  of  them  left  the  couit  house. 
"When  the  verdict  was  received  the  court  was  held  by  the  county 
judge  only,  aftd  he  cannot,  under  the  Constitution,  hold  a  Court  of 
Sessions.  The  conviction  was,  therefore,  illegal  and  must  be  reversed. 
The  case  of  The  Peoples.  Shaw  (63  N.  T.,  36)  is  directly  in  point 
and  decisive  of  the  case.  It  was  suggested  by  the  district  attorney 
on  the  argument,  that  the  plaintiff  in  error  lost  the  right  to  insist 
•  upon  the  defective  organization  of  the  court  when  the  verdict  was 
received,  because  her  counsel  did  not  object  at  the  time  of  the  recep- 
tion of  the  verdict,  on  the  ground  that  there  was  not  a  court  authorized 
to  receive  it.  I  do  not  suppose  it  would  be  seriously  urged  that 
the  plaintiff  has  lost  her  right  to  insist  upon  the  objection  to  the 
organization  of  the  court,  if  the  county  judge  had  alone  proceeded 
to  try  her  for  the  crime  alleged  in  the  indictment.  It  would  be  no 
more  a  court  than,  if  it  was  held  by  any  respectable  gentleman  in 
Ontario  county.  Silence  does  not  confer  jurisdiction  over  the  sub- 
ject-matter in  a  civil  or  criminal  action  or  proceeding.  Keceiving 
the  verdict  was  one,  if  not  the  most  important  of  the  proceedings  dur- 
ing the  trial.  It  must  be  received  by  the  court  before  which  the 
trial  was  had,  and  if  not  the  verdict  is  a  nullity,  and  not  authority 
for  the  sentence.  The  conviction  must  be  reversed  and  a  new  trial 
had  in  the  Ontario  Sessions,  to  which  court  the  proceedings  are 
remitted.  The  question  can  be  there  considered  whether  the 
former  trial  prevents  a  second  one. 

The  district  attorney  has  not  considered  it  on  his  points,  and  we 
cannot  consider  it  without  he  has  an  opportunity  to  be  heard. 

Present  —  Mullin,  P.  J.,  Talcott  and  Smtth,  JJ. 

Conviction  revereed  and  new  trial  granted  in  Ontario  Sessions,  to 
which  proceedings  are  remitted. 
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CHARLES  E.  UPTON,  Appellant,  v,  THE  NEW  YORK  AND 
ERIE  BANK,  GEORGE  S.  HAZARD,  Receiver  of  said  bank? 
THE  ERIE  COUNTY  SAVINGS  BANK  and  THE  BUF- 
FALO SAVINGS  BANK,  Re8i>ondents. 

Chap.  871  of  1875 — priority  given  to  deposita  mads  hy  Mvings  hank  wUh  other 

banks — appUes  to  deposits  made  prior  to  1875,  and  interest  thereon,  |    ^sii       ^ 

d  70  AD  «586 


Section  48  of  chapter  871  of  the  Laws  of  1876,  providing  that  the  assete  of  anj^  lio^v^qftO 
inaolvent  bank  shall,  after  payment  of  its  circulating  notes,  be  applied  to  the^^MMMMi 
payment  of  any  sums  that  may  have  been  deposited  with  it  by  any  savings 
corporations,  applies  to  deposits  made  by  savings  corporations  prior  to,  as  well 
as  to  those  made  after  the  passage  of  the  said  act. 

An  agreement  was  made  between  the  New  York  and  Erie  Bank  and  a  savings 
bank,  by  which  the  former  agreed  in  consideration  that  the  said  savings  bank 
would  deposit  its  moneys  with  it,  that  it  would  pay  all  such  deposits  as  had 
been  or  should  thereafter  be  made  on  call,  and  in  such  sums  as  said  savings 
bank  might  require,  with  six  per  cent  interest.  The  president  and  cashier  of 
the  bank  individually  guaranteed  the  performance  of  the  contract.  Deposits 
were  accordingly  made  in  pursuance  of  said  agreement,  and  a  pass  book  sim- 
ilar to  those  given  to  ordinary  depositors  was  given  to  the  savings  bank. 

Hdd,  that  this  was  not  a  loan  of  the  money  to  the  bank,  but  a  deposit  within  the 
meaning  of  that  term  as  used  in  the  aforesaid  act 

Ptiffne  V.  Gardiner  (29  N.  Y.,  146),  foUowed. 

The  preference  given  to  the  deposits  themselves  also  extends  to  the  interest  due 
upon  them. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  trial  of  this  action  by  the  court  without  a  jury. 

The  New  York  and  Erie  Bank  was  incorporated  under  the  general 
banking  law  of  this  State,  passed  in  1849,  having  ail  the  powers 
conferred  by  that  act  on  corporations  created  under  it.  It  was 
located  and  did  business  in  the  city  of  BuflEalo  until  the  6th  of  Sep- 
tember, 1875,  when  it  became  insolvent,  and  the  defendant  Hazard 
was  appointed  its  receiver.  The  Erie  County  Savings  Bank  and 
the  Buffalo  Savings  Bank  were  duly  incorporated  and  doing  busi- 
ness in  Buffalo,  and  had  been  for  several  years  prior  to  the  com- 
mencement of  this  action. 

On  the  20th  of  May,  1868,  an  arrangement  was  entered  into 
between  the  New  York  and  Erie  Bank  of  Buffalo  and  the  Erie 
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County  Savings  Bank,  by  which  the  former  agreed,  in  considerar 
tion  that  the  said  savings  bank  would  deposit  its  moneys  with  the 
latter,  it  would  pay  all  deposits  which  it  had  made  or  should  there- 
after make  on  call,  and  in  such  sums  as  said  savings  bank  might 
require,  with  six  per  cent  interest.  The  president  and  cashier  of 
the  New  York  and  Erie  Bank,  in  their  individual  capacities, 
guaranteed  to  the  savings  bank  the  performance  of  the  agreement 
of  the  New  York  and  Erie  Bank. 

On  the  4th  of  September,  1866,  the  New  York  and  Erie  Bank 
entered  into  substantially  the  same  arrangement  with  the  Bujffalo 
Savings  Bank,  and  the  perfonnance  of  that  agreement  was  guaran- 
teed by  its  president  and  cashier,  in  their  individual  capacities,  in 
writing  under  their  hands  and  seals. 

Both  savings  banks  made  deposits  with  the  New  York  and  Erie 
Bank  subsequent  to  their  respective  agreements  down  to  the  7th 
of  May,  1875.  On  that  day  the  New  York  and  Erie  Bank  was 
indebted  to  the  Erie  Connty  Savings  Bank  in  the  sum  of  $20,000, 
for  money  deposited  with  it.  And  it  was  indebted  on  the  same 
day  to  the  Buffalo  Savings  Bank  in  the  sum  of  $20,000.  On  the 
day  last  mentioned  the  legislature  passed  an  act  to  conform  the  char- 
ters of  all  savings  banks  to  a  uniformity  of  powers,  etc.,  and  to 
provide  for  the  organization  of  savings  banks  and  for  other  purposes. 

By  the  twenty-seventh  section  of  said  act  the  trustees  of  savings 
banks  were  authorized  to  deposit  a  certain  portion  of  the  moneys 
deposited  with  them,  in  any  bank  or  banking  association  in  this 
State  organized  under  any  law  of  the  State. 

By  the  forty-eighth  section  it  is  provided  that  all  the  assets  of  any 
bank  or  banking  association  that  shall  become  insolvent  shall,  after 
providing  for  the  payment  of  its  circulating  notes,  be  applied  by 
its  officers  or  receivers,  in  the  first  place,  to  the  payment  in  full  of 
any  sums  deposited  therewith  by  any  savings  corporation,  not 
exceeding  the  amount  that  the  savings  bank  is  by  law  authorized 
to  invest  in  banks  or  banking  associations. 

Prior  to  the  7th  day  of  September,  1875,  the  Erie  Savings  Bank 
had  reduced  its  deposit  to  the  sum  of  $16,300.  The  amount  due 
from  the  New  York  and  Erie  Bank  to  the  Buffalo  Savings  Bank 
was  not  reduced  between  the  17th  of  May  and  6th  of  September, 
1875,  but  was  increased  by  the  accumulation  of  interest  to  that  date. 
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The  Savings  Bank  received  from  the  l^ew  York  and  Erie  Bank  pass 
books  such  as  were  delivered  by  it  to  its  other  depositors.  No 
deposits  were  made  by  either  savings  banks  after  the  19th  of  May, 
1875.  On  the  6th  of  September,  1875,  the  firm  of  Delano  &  Co.  were 
creditors  of  the  New  York  and  Erie  Bank  in  the  sum  of  $14,605.85. 
On  the  17th  of  May,  1875,  Delano  &  Co.  were  creditors  of  the 
New  York  and  Erie  Bank  in  the  sum  of  $4,164.82 ;  and  between 
that  date  and  the  sixth  of  September,  they  had  deposited  the  sum 
of  $38,939,02,  and  had  drawn  out  $29,839.10 ;  and  on  the  8th  of 
June  they  had  a  balance  to  their  credit  of  $1,632.02.  On  the  11th 
of  May,  1876,  Delano  &  Co.  recovered  a  judgment  against  the  New 
York  and  Erie  Bank  for  $14,685.85,  damages  and  costs,  and  on  the 
same  day  assigned  the  same  to  the  plaintijS. 

The  savings  banks  claim  and  insist  that  they  are  entitled  to  receive 
from  the  assets  of  the  New  York  and  Erie  Bank,  the  whole  balance 
due  them  as  depositors  in  said  bank,  with  interest,  till  the  date  of  such 
payment.  The  plaintiff  and  other  creditors  of  the  New  York  and 
Erie  Bank,  of  whom  there  is  a  large  number,  claim  and  insist  that  the 
savings  banks  are  not  entitled  to  a  preference  in  payment  for  moneys 
deposited  before  the  passage  of  the  act  of  1875,  but  are  entitled  to 
a  pro  rata  share  with  the  other  creditors  of  the  insolvent  bank. 
The  receiver  not  yielding  to  the  claim  of  the  plaintiff,  this  action 
was  brought  in  order  to  obtain  the  judgment  of  the  court  that  the 
receiver  shall  not  allow  the  claim  of  the  savings  banks  to  a  preference 
for  the  whole  amount  of  their  indebtedness,  and  directing  him  to 
pay,  as  claimed  by  the  plaintiff,  to  said  banks  and  the  other  creditors 
of  said  insolvent  bank  as  above  stated. 

After  hearing  the  parties,  the  court  at  Special  Term  ordered 
judgment,  that  the  receiver  pay  to  the  savings  banks  the  amounts  due 
to  them  with  interest,  in  preference  to  all  other  claims,  and  dismissed 
plaintiff's  complaint  with  costs. 

The  plaintiff  appeab. 

A.  O.  Rioe^  for  the  appellant. 

O.  W.  Clmtan,  for  the  Erie  County  Savings  Bank,  respondent. 

O.  n.  Ma/rshaR  and  Spencer  Clinton^  for  the  Buffalo  Savings 
Bank,  respondent. 
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MuLLiN,  P.  J. : 

In  order  to  arrive  at  a  satisfactory  solution  of  the  questions 
arising  on  this  appeal,  it  is  necessary  to  determine  whether  the 
delivery  of  the  money  by  the  savings  banks  to  the  New  York  and 
Erie  Bank  was  by  way  of  loan  or  deposit,  as  if  it  was  the  former, 
the  banks  are  not  entitled  to  a  preference  in  payment  by  the  receiver. 
{Rosenbdok  v.  The  Manufacturers  and  Builder^  Bank^  17  N.  Y. 
S.  C.  [10  Hun],  148.) 

It  will  be  seen  that  the  New  York  and  Erie  Bank  and  the  savings 
banks  entered  into  an  agreement  for  deposits  by  the  latter  in  the 
former.  Loans  are  not  mentioned,  nor  does  it  appear  that  they  were 
contemplated.  Pass  books  such  as  were  given  to  all  other  depositors 
were  delivered  to,  and  used  by,  the  savings  banks.  The  parties 
obviously  understood  that  the  moneys  of  the  savings  banks  were  left 
with  the  New  York  and  Erie  Bank  as  deposits,  and  not  otherwise. 
I  had  occasion  in  the  case  of  Payne  v.  Gardiner  (29  N.  Y.,  146) 
to  attempt  to  draw  the  distinction  between  a  loan  and  a  deposit,  and 
I  came  to  the  conclusion  that  such  a  distinction  exists,  and  it  is 
unnecessary  to  repeat  the  views  there  expressed ;  and  within  the 
principles  decided  in  that  case,  the  transactions  between  the  New 
York  and  Erie  Bank  and  the  two  savings  banks  were  deposits  and 
not  loans. 

It  is  urged  by  the  appellant's  counsel  that  under  the  provisions  of 
the  act  of  1876,  the  savings  banks  are  not  entitled  to  a  preference 
for  any  deposits  made  prior  to  its  passage.  The  act  makes  no  such 
distinction.  Preference  is  given  for  all  suras  deposited  without 
regard  to  the  time  of  making  the  deposit.  It  is  urged,  however, 
that  in  construing  the  statute  it  must  be  held  to  operate  prospectively 
and  not  retrospectively,  and  hence  all  deposits  made  prior  to  its 
passage  must  be  held  not  entitled  to  a  preference  under  it. 
The  act  was  intended  to,  and  in  terms  does  apply  to  all  existing 
savings  banks,  and  to  all  that  should  thereafter  be  created.  It  alters 
existing  charters ;  it  brings  all  savings  banks  under  one  uniform  sys- 
tem, and  requires  all  to  conform  to  the  new  conditions  and  provisions. 
There  is  not  a  particle  of  evidence  in  the  act,  that  all  or  any  of 
the  provisions  of  it  should  not  operate  upon  all  existing  banks  and 
upon  all  their  operations.  It  was  within  the  power  of  the  legisla- 
ture to  give  the  savings  banks  the  preference ;  it  violated  no  con- 
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tract ;  it  disturbed  no  vested  right.  It  had  the  power  to  alter  and 
amend  the  charters  of  these  institutions  at  pleasure,  and  as  it  was 
competent  for  the  New  York  and  Erie  Bank  to  give  to  the  savings 
banks  this  preference,  the  legislature  could  aathorize  and  compel 
the  insolvent  bank  or  its  receiver  to  give  the  preference. 

The  savings  banks  are  entitled  to  have  a  preference  for  the  interest 
upon  the  deposits.  The  interest  is  an  incident  of  the  debts,  grows 
out  of  them,  and,  when  due,  is  a  part  of  them.  Ko  reason  is  per- 
ceived why  a  distinction  should  be  made  between  them. 

The  judgment  must  be  affirmed  with  costs. 

Present  —  Mullin,  P.  J.,  Talcx>tt  and  SMrrn,  J  J. 


Judgment  affirmed  with  costs. 


JOHN    C.  DERBY,  on  behalf   of    himself    and   all   otheb 

OEKDrrOKS     INTERESTED     UNDEK   THE    ASSIGNMENT   OF     TIMOTHY 

CHAPMAN,  Appellant,  v.  JUSTUS  YALE,  CALEB  B. 
COBBER,  AS  Administrator,  etc.,  of  FRANCIS  E.  CHAP- 
MAN, JOHN  CHAPMAN  and  TIMOTHY  CHAPMAN, 
Respondents. 


I  13    278 

I  msTS 


AtHonfcT  an  aeeaunt  — formsr  accounting  must  he  pleaded,  to  be  a  bar  to  — not  a 
bar  unless  judgment  wu  entered  —  "  Stale  demands  "  —potcer  of  court  to  refuse  to 
emforee — AeHon  brought  by  one  creditor  in  behalf  of  Hmseif  and  others — wTio 
bound  by. 

This  action  was  brought  by  a  Judgment  creditor  of  one  Timothy  Chapman,  in 
behalf  of  himself  and  of  all  other  creditors  who  might  join  therein,  to  compel 
the  assignees  of  said  Chapman  to  render  an  account.  Upon  a  hearing  before 
a  referee  the  counsel  for  the  defendants  insisted  that  the  action  could  not  be 
maintained,  for  the  reason  that  a  former  accounting  had  been  had  between  the 
creditors  of  the  said  Chapman  and  the  assignees. 

EMy  that  such  former  proceedings  should  have  been  set  up  in  the  answer,  and 
that,  not  having  been  pleaded,  they  could  not  be  proved  in  bar  of  the  present 
action. 

The  referee  had  made  his  report  in  the  former  action  and  the  same  had  been  filed, 
but  no  judgment  had  been  entered  thereon.  HM^  that  until  a  judgment  had 
been  entered  the  former  action  could  not  be  pleaded  as  a  bar  to  the  present  one. 

Although,  in  former  times,  courts  of  equity  have  refused  to  enforce  "  stale 
demands,"  yet  since  the  adoption  of  the  Code  prescribing  limitations  for  both 
Hun— Vol.  XIII.        36 
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legal  and  equitable  actions  no  court  can  refuse  to  entertain  an  action  on  account 
of  the  staleness  of  the  demand,  providing  it  be  brought  within  the  time  pre- 
scribed by  the  statute. 
Where  an  action  is  brought  by  some  of  the  creditors  of  a  debtor,  in  behalf  of 
themselves  and  all  others  similarly  situated  who  shall  come  in  and  contribute 
to  the  expenses  of  the  action,  none  but  the  plaintiffs  therein  acquire  any  vested 
interest  in  such  an  action,  or  are  bound  thereby,  until  a  final  judgment  has 
been  entered  therein. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff,  a  judgment  creditor  of 
one  Timothy  Chapman,  in  behalf  of  himself  and  all  others  similarly 
situated,  to  compel  the  assignees  of  the  said  Chapman  to  render  an 
account,  and  also  to  set  aside  certain  conveyances  of  portions  of  the 
assignor's  property,  alleged  to  have  been  fraudulently  conveyed  to 
one  John  Chapman  by  said  assignees. 

H.  H.  Woodwa/rd  and  J.  C.  Cochrane^  for  the  appellant. 

George  F.  Dcmforthj  for  the  respondents. 

MULLIN,  P.  J . : 

The  plaintiff  brought  this  action  in  behalf  of  himself  and  such 
others  of  the  creditors  of  Timothy  Chapman,  as  should  come  in 
and  contribute  to  the  expenses  of  the  suit  to  compel  the  defendants, 
Justus  Yale  and  Caleb  B.  Corser,  as  administrators  of  Francis  E. 
Chapman,  to  account  for  moneys  received  by  said  Chapman,  Yale 
and  one  James  C.  Campbell,  as  the  assignees  of  one  Timothy  Chap- 
man, and  to  compel  the  defendant  John  Chapman  to  deliver  to 
a  receiver  for  the  benefit  of  the  plaintiffs  and  other  creditors  of 
said  Timothy,  property  that  belonged  to  the  said  assignees  and 
which  had  been  fraudulently  transferred  to  him. 

Timothy  Chapman,  in  August,  1853,  was  a  merchant  residing 
and  doing  business  in  Rochester,  and  being  largely  indebted  and 
unable  to  pay  his  debts  in  full,  did,  on  the  tenth  day  of  that 
month,  make  an  assignment  of  his  property  for  the  benefit  of  his 
creditors.  The  assignees  accepted  the  trust,  sold  the  assigned 
property  and  realized  therefrom  some  $60,000.  The  plaintiff  holds 
by  assignment  several  judgments  against  Timothy  Chapman,  and  it 
18  to  obtain  payment  of  those  judgments  that  this  action  was  brought. 
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It  is  alleged  in  the  complaint  that  the  ajBsignees  failed  to  apply 
the  assets  received  nnder  the  assignment  to  the  payments  provided 
in  the  assignment,  and  that  a  large  sum,  to  wit,  $20,000,  was  in 
the  hands  of  Chapman,  one  of  the  assignees,  which  he  neglected 
to  apply  to  the  payments  of  the  creditors  of  said  Timothy  Chap- 
man, but  on  the  contrary,  fraudulently  transferred  the  same  to  the 
defendant  John  Chapman. 

Campbell,  another  oi,  said  assignees,  was  dead  when  the  action 
was  commenced  and  his  estate  is  insolvent,  and  Chapman,  another 
of  said  assignees  is  dead,  and  his  estate  is  said  to  be  insolvent ;  but 
the  referee  says  in  his  report,  that  the  insolvency  of  his  estate  is 
not  proved  before  him.  Yale  and  the  administrator  of  Francis 
E.  Chapman,  the  only  persons  who  appear  claiming  to  represent  the 
assignees,  deny  that  they  neglected  to  pay  the  creditors  provided 
for  in  the  assignment  to  the  extent  of  the  means  realized  from  the 
assigned  property,  and  insist  that  they  paid  some  of  the  creditors 
out  of  their  individual  property. 

It  IS  claimed,  by  way  of  defense,  by  the  defendant  Yale,  that,  in 
1866,  Daniel  Graves,  a  creditor  of  said  Timothy  Chapman,  the 
assignor,  in  behalf  of  himseK  and  other  creditors  of  Timothy 
Chapman,  commenced  an  action  in  tliis  court  against  the  assignees 
for  an  accounting  and  payment  of  their  debts  out  of  the  assets  in 
the  hands  of  said  assignees  ;  that  Oraves  subsequently  died  and  one 
Blossom  was  substituted  in  place  of  Graves  as  plaintiff,  and  that 
Yale  and  Francis  E.  Chapman  appeared  in  the  action  and  such 
proceedings  were  had  that  it  was  referred  to  a  referee  to  state  the 
account  between  the  assignees  and  the  creditors ;  and  the  parties 
appeared  before  him  and  were  heard  by  counsel,  and  the  referee 
made  a  report,  by  which  he  found  that  the  defendants,  the  assignees 
above  named  were  liable  to  the  plaintiflE  in  that  action,  to  the  amount 
of  the  claim  held  by  him,  by  reason  of  said  assignees  having  paid 
that  sum  to  creditors  in  a  class  of  creditors,  whose  debts  were,  by 
the  assignment,  not  to  be  paid  until  after  the  payment  of  the  class 
in  which  such  claimant's  debt  was  included. 

After  this  report  was  made  and  delivered,  an  agreement  was 
entered  into  between  Blossom,  Yale  and  Clark,  the  assignees  of  a 
judgment  that  Martin  had  recovered  against  Yale,  and  one  Stewart, 
the  assignee  of  a  judgment  against  Timothy  Chapman,  in  favor  of 


Digitized  by 


Google 


276  DERBY  v,  YALE. 


Fourth  Depabticent,  January  Term,  1878. 


one  Chancey,  whereby  it  was  agreed  that  Yale  should  pay  $2,000 
and  the  costs  of  the  suit,  and  Yale  was  to  be  discharged  from 
liability  as  assignee ;  the  arrangement  was  not  to  discharge  the 
liability  of  the  other  assignee,  nor  was  it  to  operate  as  a  discon- 
tinuance of  the  action  of  Blosetom.  Blossom,  Stewart  and  Clark 
executed  under  their  hands  and  seals  a  release  in  accoi'dance  with 
the  above  agreement  to  Yale,  and  delivered  the  same  to  him. 

While  the  action  was  pending  before  the  referee  he  issued  a  sum- 
mons underwritten,  notifying  the  creditors  of  Timothy  Chapman 
of  the  pendency  of  the  matter  before  him,  and  of  the  time  and  place 
at  which  he  would  hear  the  parties.  No  judgment  was  entered  on 
the  report  of  the  referee,  nor  has  any  thing  been  done  in  the  action 
since  the  report  was  made. 

The  defendant,  John  Cliapman,  denies  having  any  property, 
belonging  under  the  assignment,  obtained  f iraudulently.  After  the 
recovery  of  the  judgment  held  by  the  plaintiff  in  this  action,  an 
agreement  was  entered  into  between  him  and  Timothy  Chapman, 
by  which  the  plaintiff  agreed  to  advance  money  to  Timothy,  to  be 
used  by  him  in  buying  up  judgments  recovered  against  Timothy, 
to  be  assigned  when  purchased  to  the  plaintiff  to  be  held  and 
enforced  by  him ;  and  what  should  remain  of  the  avails,  after  pay- 
ing to  plaintiff  the  money  advanced  by  him,  and  a  debt  due  to 
him  from  Timothy  and  a  certain  amount  for  compensation  for  his 
services  under  said  agreement,  should  be  paid  to  said  Timothy. 
The  judgments  held  by  plaintiff  and  to  enforce  payment  of  which 
this  action  is  brought,  were  transferred  pursuant  to  this  agreement. 

The  referee  to  whom  the  issues  in  this  action  were  referred  for 
trial,  finds  among  other  things,  that  transfers  of  property  by  Francis 
E.  Chapman  to  John  Chapman,  were  made  for  a  valuable  consider- 
ation. The  referee  finds  that  there  was  an  accounting  in  the  action 
brought  by  Blossom,  and  that  Yale  was  released  by  all  the  creditors 
of  Timothy  Chapman  who  appeared  in  that  action,  with  the  knowl- 
edge and  consent  of  said  Timothy.  The  books  and  papers  relating 
to  the  assignment  have  been  accidentally  destroyed.  The  referee 
says  in  his  report  that  it  does  not  appear  by  the  proofs  before  him 
that  any  moneys  have  been  received  by  either  of  the  assignees  since 
the  accounting,  nor  that  any  property  belonging  under  the  assign- 
ment, has  come  to  their  hands  since  that  time,  nor  that  either  of 
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the  assigneee  have  retained  any  money  belonging  to  the  assigned 
estate,  nor  that  they  have  been  requested  to  render  a  new  account, 
nor  that  Yale  is  insolvent,  nor  that  Campbell,  the  other  assignee, 
died  insolvent  or  intestate,  or  that  execution  had  been  issued  on 
either  of  the  plaintifPs  judgments,  or  that  any  one  of  the  convey- 
ances or  transfers  was  fraudulent  or  made  with  any  fraudulent 
intent.  The  referee  held  that  plaintiffs  were  not  entitled  to  another 
accounting. 

The  accounting  demanded  in  the  complaint  in  this  action  is 
resisted  on  the  ground,  hereinbefore  stated,  that  there  was  an  account- 
ing in  the  former  action  between  the  creditors  of  Timothy  Chapman 
and  his  assignees,  and  that  the  creditors  are  thereby  precluded  from 
having  another.  If  such  former  accounting  is  a  bar,  it  should  have 
been  pleaded,  and  not  being  pleaded,  the  defendants  are  not  entitled 
to  prove  such  action  and  accounting  in  bar  of  the  present  suit. 
(1  Wait's  L.  and  P.,  948.)  But  such  former  accounting  is  not  a  bar, 
no  judgment  was  entered  in  it,  and  without  a  judgment  it  cannot 
be  a  bar  to  a  subsequent  action.  (1  Chitty  P.  [11  ed.],  682,  544, 
478  ;  note  <?,  636,'  637.)  Except  in  courts  that  do  not  possess  the 
power  of  setting  aside  their  own  judgments  or  of  granting  new 
trials,  no  evidence  will  be  received  to  establish  a  former  judgment 
except  the  record  itself.  {Croswell  v.  Byrnes^  9  Johns.,  287,  290.) 
The  respondent's  counsel  seeks  to  avoid  the  effect  of  the  rule 
requiring  proof  of  a  judgment,  in  order  to  defeat  a  recovery  in  this 
suit,  by  suggesting,  first,  that  the  demands  of  the  plaintiff  are  stale 
demands  and  ought  not  to  be  enforced  in  a  court  of  equity. 
The  Court  of  Chancery  in  this  State,  prior  to  the  adoption  of  the 
Eevised  Statutes,  in  1829,  did  refuse  relief  to  persons  seeking  to 
enforce  stale  claims,  as  they  were  called,  but  at  that  time  there  was 
no  statute  of  limitations  requiring  suits  in  that  court  to  be  brought 
within  a  certain  limited  number  of  years  from  the  time  the  right  of 
action  accrued,  unless  a  limitation  may  have  been  applied  in  a  few 
cases.  By  the  Code,  a  limitation  is  provided  for  both  legal  and 
equitable  causes  of  action ;  and  it  is  not  competent  for  any  court  to 
refuse  a  party  the  benefit  of  such  limitations.  To  do  it  would  be 
to  repeal  or  alter  the  statutes  by  judicial  legislation. 

Second.  The  counsel  says  the  relief  prayed  for  ought  not  to  be 
granted,  because  the  plaintiff  is  joint  owner  of  the  judgments  sought 
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to  be  enforced,  with  Timothy  Chapman,  the  assignor  in  the  assign- 
ment mentioned  in  the  complaint,  and  that  plaintiff  ought  not 
therefore  be  permitted  to  have  an  accounting.  I  am  not  prepared 
to  say  that  the  arrangement  refeiTed  to  is  unlawful ;  it  would  seem 
to  be  a  roundabout  way  for  compromising  Chapman's  debts. 
The  creditors  received  for  their  claims,  which  they  assigned  to 
plaintiff,  an  amount  with  which  they  were  satisfied  at  the  time,  and 
neither  the  assignees  of  Chapman,  nor  other  creditors,  have  any  right 
to  complain.  But,  should  there  be  another  accounting,  the  question 
whether  the  whole  or  only  part  of  plaintiff's  claim  can  be  allowed, 
will  properly  arise,  and  can  then  be  determined,  after  a  fuller  exam- 
ination of  it  than  it  has  received  on  the  argument  of  this  appeal. 

Third.  It  is  further  insisted  that  the  plaintiff,  or  those  he  repre- 
sents, are  bound  by  the  former  accounting,  because  the  referee 
issued  a  summons  requiring  Timothy  Chapman's  creditors  to  appear 
before  him  at  a  time  and  place  named,  and  that  the  creditors  were 
thereby  made  parties  to  the  action.  I  do  not  understand  the  law 
as  stated  by  the  counsel.  On  the  contrary,  it  is  held  in  Duffy  v. 
Duncan  (32  Barb.,  587),  that  in  order  to  bind  persons  not  parties, 
by  a  judgment  in  an  action  brought  by  the  plaintiff  in  his  own 
behaK,  and  of  such  others  as  should  come  in  and  contribute  toward 
the  costs,  they  must  make  themselves  parties  by  proving  their  debts, 
or  in  some  other  way,  in  conformity  to  the  practice  applicable  to 
such  cases ;  and  in  the  same  case,  od  appeal  to  the  Court  of  Appeals 
(35  N.  Y.,  187),  Leonabd,  J.,  said  there  had  been  no  final  decree, 
and  of  course  no  accounting. 

It  was  held  in  Mattison  v.  Demarest  (1  Eobt.,  717)  that  no  other 
creditors  of  a  debtor  acquire  any  vested  interest  in  any  action 
brought  by  some  of  his  creditors  against  him  and  others,  on  behalf 
of  themselves  and  all  others  similarly  situated  who  shall  come  in 
and  contribute  to  the  expenses  of  such  action,  except  those  by 
whom  such  action  shall  be  instituted,  until  after  judgment  in  the 
action.  No  judgment  being  entered  in  the  former  action,  no  one 
except  those  who  were  named  in  the  complaint  as  plaintiffs,  were 
parties  to  it  or  bound  by  it. 

In  O^Brien  v.  Browning  (49  How.  Pr.  Eep.,  110),  it  is  held  that 
until  an  order  or  judgment  has  been  entered  in  the  action  brought 
by  plaintiff  in  behalf  of  themselves  and  all  others  who  come  in,  under 
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which  they  can  come  in  and  prove  their  debts,  no  creditors  other 
than  the  plaintiff  in  the  action  are  authorized  to  interfere  in  the 
suit.  If  this  proposition  be  law,  then  the  plaintiff  was  never  a  party 
to  the  action  nor  bound  by  the  proceedings  before  the  referee. 

In  Inn£s  v.  Zansing  (7  Paige,  583),  the  chancellor  held  that  until 
a  decree  in  an  action  brought  in  behalf  of  plaintiff  and  others,  the 
plaintiff  could  discontinue  the  suit  and  the  defendant  could  compel 
a  discontinuance  on  satisfying  the  claim  of  the  plaintiff,  and,  in 
such  a  case,  until  decree,  any  other  creditor  may  commence  an 
action.  (See,  to  same  effect,  Tremain  v.  Oua/rdicm  MvMaZ  Ins, 
Co.,  11  Hun,  286.) 

Fourth.  It  is  further  suggested  that  no  accounting  should  be 
ordered,  because  two  of  the  assignees  are  dead,  and  the  books 
and  papers  pertaining  to  the  assignment  are  lost  or  destroyed* 
If  it  rested  in  the  discretion  of  the  court  whether  an  accounting 
should  be  ordered,  we  might,  in  view  of  the  lapse  of  tune  and  the 
embarrassments  surrounding  the  case,  deny  an  accounting,  but  the 
right  is  a  legal  one  and  the  court  has  no  power  to  refuse  to  order  it, 
if  a  case  for  it  is  established  on  the  part  of  the  plaintiff.  No  reason 
is  produced  why  resort  was  had  to  a  second  action  to  obtain  an 
accounting  by  the  assignees.  The  former  suit  has  never  been  dis- 
continued ;  on  the  contrary,  it  was  expressly  provided  in  the  agree- 
ment between  Yale  and  the  plaintiff  and  the  other  creditors  of 
Chapman,  the  assignor,  that  the  settlement  with  Yale  and  the  agree- 
ement  to  release  him,  should  not  operate  as  a  discontinuance  of  the 
suit.  If  a  new  referee  was  appointed  in  that  suit,  and  the  case 
referred  back  to  him  to  state  the  account  between  the  creditors  of 
Chapman  and  the  assignees  and  to  find  and  report  how  much  has 
been  paid,  to  whom,  and  how  much  money  is  due  to  creditors  who 
have  not  been  paid,  in  f uU,  pursuant  to  the  provisions  of  the  assign- 
ment, creditors  who  have  not  been  paid  could  then  come  in,  and 
those  who  did  not  come  in  might  be  precluded  from  obtaining  any 
share  of  the  assets  of  the  assigned  property,  and  thus  the  rights  of 
all  parties  be  protected.  This  would  seem  to  me  to  be  the  best  way 
out  of  the  embarrassments  under  which  both  parties  to  the  suit  are 
now  laboring.  But  whether  it  is  practicable,  counsel,  who  are  more 
familiar  with  the  case  than  I  can  be,  are  much  better  able  to 
determine. 
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If  it  shall  turn  out  that,  by  reason  of  the  death  of  two  of  the 
assignees  and  the  loss  of  the  books  and  papers,  a  proper  accounting 
cannot  be  had,  the  referee,  should  one  be  appointed,  will  be  able  to 
ascei-tain  the  fact,  and  the  court,  on  the  coining  in  of  his  report, 
can  make  such  order  as  will  be  just  between  the  parties.  Until  an 
accounting  is  had,  the  question  whether  the  plaintiff  is  entitled  to 
a  judgment  against  the  defendant  Hall  cannot  be  entertained. 
The  amount  to  which  plaintiff  is  entitled  out  of  the  assets  of  the 
assigned  property,  if  any,  in  the  hands  of  the  assignees,  should  be 
first  ascertained ;  and  if  any  thing  shall  then  remain  due,  the 
remedy,  if  any,  against  Hall,  may  be  resorted  to. 

The  judgment  must  be  reversed  and  a  new  trial  granted  before 
another  referee,  costs  to  abide  event. 

Present  —  Mdllin,  P.  J.,  Taloott  and  Smith,  JJ. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event. 


JOSEPH  P.  SAMPSON,  Respondent,  v.  THE  BUFFALO, 
NEW  YORK  AND  PHILADELPHIA  RAILWAY  COM- 
PANY, Appellant. 

Notice  of  ken  hy  laborers  and  material-men  agaimt  railroad  company  — iohat  mtui 
be  shovm  to  estahUth  Uen  —  Ghap.  402  of  1854  and  529  of  1870. 

One  Robertson  entered  into  a  contract  with  the  defendant,  a  railroad  company, 
to  construct  forty-seven  miles  of  its  road,  and  thereafter  entered  into  a  contract 
with  one  McGraw,  by  which  the  latter  agreed  to  construct  a  portion  thereof. 
Subsequently,  McGraw  having  failed  to  pay  his  laborers  and  others  who  had 
furnished  materials,  the  latter  filed  notices  as  provided  by  section  4  of  chapter 
4013  of  the  Laws  of  1854,  as  amended  by  section  1  of  chapter  529  of  1870,  and 
to  foreclose  these  this  action  was  brought  against  the  company  and  McGraw. 
At  the  time  the  notices  were  filed  nothing  was  due  to  McGraw. 

Betdy  that  as  nothing  was  due  to  McGraw  at  the  time  the  notices  were  filed,  the 
company  were  not  liable  to  pay  the  amounts  therein  set  forth. 

That,  to  render  the  company  liable,  it  must  also  be  shown  that  it  was,  at  the  time 
of  the  filing  of  the  notices,  indebted  to  Robertson  on  its  contract  with  him. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  report  of  a  referee. 

Sherman  S.  Rogers^  for  the  appellant 

Leverett  Sfprw/g  and  Thomas  Carbett,  for  the  respondent. 

MxTLLiN,  P.  J. : 

On  the  4th  of  August,  1870,  the  Buffalo,  New  York  and*  Phila- 
delphia Eailway  Company,  entered  into  a  contract  with  one  David 
Kobertson,  to  furnish  the  materials  and  build  and  complete  said 
company's  road  from  South  Wales  to  Olean,  a  distance  of  forty-seven 
miles,  according  to  specifications  annexed  to  said  contract,  the  work 
to  be  completed  prior  to  the  1st  September,  1871,  for  which  said 
company  agreed  to  pay  $19,500  per  mile,  to  be  paid  monthly, 
between  the  first  and  tenth  of  each  month,  after  the  commence- 
ment of  the  work,  for  the  work  done  in  the  preceding  month,  less 
ten  per  cent,  which  the  company  had  the  right  to  retain  until  the 
completion  of  the  work ;  but  the  right  to  retain  the  ten  per  cent 
terminated  when  the  amount  reserved  amounted  to  $25,000. 

On  the  30th  March,  1871,  Robertson  entered  into  a  sub-contract 
with  the  defendant  McGraw,  for  the  construction  of  a  section  of 
said  road  about  two  and  a-half  miles  in  length,  the  work  to  be 
finished  by  July  1,  1871.  Within  the  portion  of  the  road  to  be 
made  by  McGraw  there  was  a  bridge  to  be  built  across  the  Cat- 
taraugus creek,  with  the  necessary  embankments.  McGraw 
entered  upon  the  performance  of  the  work  and  employed  sundry 
persons  to  aid  in  building  the  bridge.  On  the  11th  of  Decem- 
ber, 1871,  he  was  indebted  to  some  of  them  in  divers  sums  of 
money,  and  on  the  sixteenth  of  December  of  the  same  year,  and 
on  the  5th,  10th  and  22d  of  January,  1872,  he  was  indebted  to 
divers  other  persons  for  work  on  said  bridge  and  materials  furnished 
therefor.  At  the  dates  last  above  mentioned  the  persons,  so  doing 
work  and  furnishing  materials,  filed  in  the  office  of  the  town  clerk 
of  the  town  in  which  the  bridge  was  situated,  the  notices  required 
by  section  4  of  chapter  402  of  the  Laws  of  1854,  as  amended  by 
section  1  of  chapter  529  of  the  Laws  of  1870,  setting  forth,  that 
McGraw  was  indebted  to  each  of  them  for  the  amount  by  them 
severally  stated,  for  work  done  and  materials  furnished  in  building 
Hun  — Vol.  Xm.        86 
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said  bridge.  The  claims  were  all  assigned  to  the  plaintiff  and  by 
him  owned  when  this  action  was  commenced.  This  action  is 
brought  to  enforce  such  claims. 

McGraw  owed  the  debts  for  which  liens  were  sought,  and  it  was 
from  the  money  due  to  him  that  they  could  require  payment. 
The  railroad  company  owed  McGraw  .  nothing ;  they  had  made 
no  contract  with  him  to  build  the  road  or  furnish  the  materials  for 
it  or  any  part  of  it.  The  company's  contract  was  with  Robertson, 
and  Robertson  was  liable  over  to  McGraw.  It  does  not  appear  that 
Robertson  owed  McGraw  any  sum  whatever  at  the  time  the  notices 
of  liens  were  filed,  nor  what  amount  of  work  McGraw  had  done  on, 
or  what  amount  of  materials  he  had  furnished  for,  the  bridge  or  the 
railway.  The  claimants  could  have  no  lien  on  either  the  bridge  or 
railway  imless  money  was  due  from  Robertson  to  McGraw.  That 
fact  was  not  proved,  and  the  failure  to  prove  is  fatal  to  the  judgment. 

Again,  on  the  facts  stated  in  the  case,  it  appears  that  when  the 
notices  of  liens  were  filed  the  defendant  owed  nothing  to  Robert- 
son ;  on  the  contrary,  he  had  been  largely  overpaid  for  what  he  had 
done  under  the  contract  up  to  that  time.  On  the  Ist  December, 
1871,  the  amount  of  the  work,  etc.,  done,  was  $596,060.34 ;  on  the 
1st  January,  1872,  $631,925.56 ;  on  the  13th  May,  1872,  $696,488.01. 
On  and  prior  to  the  thirteenth  May,  he  had  been  paid  by  the  defendant 
$971,165.27,  or  $274,667.26  more  than  all  the  work  done  and  mate- 
rial furnished  by  him  came  to.  On  the  13th  May,  1872,  Robertson 
abandoned  the  contract  and  the  defendant  proceeded  to  finish  the 
work.  Between  the  time  of  filing  the  notices  of  liens  and  the  time 
Robertson  abandoned  the  contract  some  $40,000  were  paid  to  Robert- 
son, but  in  the  absence  of  all  evidence  repelling  the  inference  necee- 
sai-ily  arising  from  the  overpayment  to  Robertson  by  defendants  the 
plaintiff  is  not  entitled  to  benefit  from  the  payments  between  the 
time  of  filing  the  notices  and  the  abandonment  by  Robertson  of  the 
contract.  The  payments  thus  made  must  be  deemed  to  be  advances 
to  Robertson  and  not  as  payments  of  a  debt  actually  due.  It  is 
quite  probable  that  there  was  evidence  before  the  referee  showing 
that  the  money  thus  paid  was  paid  in  satisfaction  of  a  debt,  but  as 
it  stands  the  defendants  had  paid  more  than  all  it  was  owing  to 
Robertson  before  the  notices  were  filed  and,  hence,  the  claimants 
acquired  no  lien  on  the  bridge  or  railway. 
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It  is  due  to  the  parties  that  the  case  should  be  again  tried  when 
iheir  real  or  apparent  difficulties  can  be  removed.  The  receipts 
given  to  the  defendant  by  Robertson  would  seem  to  show  that  the 
$40,000  was  paid  him  for  work,  etc.,  but  the  overpayment  is  estab- 
lished by  equally  conclusive,  if  not  more  conclusive,  evidence  that 
Robertson  was  largely  overpaid.  The  plaintiflPs  counsel  gave  no 
proof  in  explanation  of  this  conflict  in  the  evidence,  and  it  should 
be  ascertained  which  of  the  propositions  thus  apparently  proved  is 
the  correct  one. 

New  trial  granted  before  another  referee,  costs  to  abide  event. 

Preeent  —  Mullin,  P.  J.,  Taloott  and  Smtih,  J  J. 

Judgment  reversed  and  new  trial  granted  before  another  referee, 
costs  to  abide  event. 
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IRA  SEYMOUR,  Respondent,  v.  ALEXANDER  McKINSTRT, 
Jr.,  and  others,  Appellants. 

Settlement  of  issues  —  discreMancvry  wUh  court — order  directing,  is  not  appealable. 

Appeal  from  an  order  of  a  Special  Term  in  Onondaga  connty 
settling  issues  to  be  tried  by  a  jury,  in  an  action  brought  to  fore- 
close a  vendor's  lien  and  for  other  equitable  relief. 

The  court  at  General  Term  said,  "  The  granting  of  issues  is  not 
a  matter  of  course,  but  is  now,  as  formerly,  discretionary  with  the 
court.  In  an  equity  case  (except  a  suit  for  a  divorce),  a  jury  trial 
is  not  a  matter  of  right.  The  judge  may  try  all  the  issues,  or  he 
may,  either  upon  the  application  of  counsel,  or  upon  his  own 
motion,  send  any  question  upon  which  he  prefers  the  judgment  of 
a  jury,  to  that  tribunal.  From  an  order  settling  issues  in  an  action 
of  that  character,  no  appeal  lies.  (  Wood  v.  T/ie  Mayor^  etc.^  of 
New  York,  4  Abb.  [N.  S.],  152 ;  S.  C,  3  id.,  467.)  If  either  party 
desires  to  question  the  form  of  the  issues,  he  may  do  so  by  present- 
ing a  petition  for  a  rehearing  of  the  decree  or  order  directing  them. 
( White  V.  Lisle,  3  Swanst,  361  ;  2  Dan.  Ch.  Tr.,  767 ;  1  Barb.  Oh. 
Pr.  [2d  ed.],  456.)  The  petition  should  be  presented  to  the  Special 
Tenn." 

Ruger  cfe  Jeivny,  for  the  appellants,  McKinstry  and  Sabey. 
Wm.  W.  TeaU,  for  the  appellants,  W.  W.  and  Sarah  M.  Teall, 
Eugene  Forman,  for  the  respondent. 

Opinion  by  Smith,  J. ;  Mullin,  P.  J.,  and  Taloott,  J.,  concurred. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 
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SAMUEL  "W.  JOHNSON  and  othbrs,  Executobs,  etc.,  Respoio)- 
ENT8,  V.  THE  CITY  OF  ROCHESTER,  Appellant. 

Temporary  wjurustion  -^  when  granUd  to  restrain  tretpcMes. 

Appeal  from  an  order  of  the  Special  Tenn  in  Monroe  county  deny- 
ing a  motion  to  dissolve  a  temporary  injunction.  The  motion  was 
made  upon  the  papers  upon  which  the  injunction  was  granted,  includ- 
ing the  verified  complaint.  The  complaint  alleges  that  the  plaintiffe 
are,  and  since  July,  1876,  have  been  in  possession  of  certain  lands 
in  the  city  of  Rochester,  on  which  is  a  building  known  as  Jones' 
cotton  factory,  claiming  an  interest  therein  and  the  right  of  posses- 
sion, and  carrying  on  the  busineiss  of  manufacturing  cloth  in  said 
premises,  and  that  in  April  last,  while  plaintiflEs  were  so  in  posses- 
sion, the  defendant,  a  municipal  corporation,  by  its  agents  and 
servants,  and  without  any  right  or  authority,  and  against  the  will  of 
the  plaintiffs,  wrongfully  entered  upon  said  premises,  and  removed 
and  destroyed  plaintiffs'  fence,  gate  and  inclosure  erected  thereon  ; 
and  wrongfully  drove  defendant's  team  and  wagons  upon  and 
across  a  portion  thereof,  and  is  now  using  the  same  as  a  passage- 
way upon  which  to  carry  dirt  and  filth,  and  threatens  to  continue  to 
use  the  same  for  that  and  other  purposes ;  that  the  conduct  of  the 
defendant,  if  continued,  will  lead  to  a  multiplicity  of  suits,  and  that 
any  remedy  by  actions  for  damages  will  be  inadequate. 

The  court  at  General  Term  said :  "  Although  the  general  rule  is 
that  an  injunction  will  not  be  granted  to  restrain  a  mere  trespass, 
without  special  equitable  features  in  the  case,  it  is  well  settled  that 
such  equitable  features  exist  when  there  is  vexation  from  repeated 
or  continued  trespass  in  the  nature  of  a  nuisance,  or  when  the 
wrongful  acts,  continued  or  threatened  to  be  continued,  might 
become  the  foundation  of  adverse  rights,  and  would  occasion  a  mul- 
tiplicity of  suits  to  recover  damages.  (See  Mohawk  and  Hudson 
R.  R.  Co.  V.  Artcher  (6  Paige,  83) ;  WilUams  v.  iV^.  T.  C.  R.  R. 
Co,  (16  N.  T.,  97.)  The  present  case  is  within  the  rule  above 
stated.  It  does  not  differ  in  principle  from  the  case  of  Rice  v.  Can- 
non^ decided  by  us  at  the  last  term,  in  which  we  affirmed  an  order 
refusing  to  vacate  an  injunction." 
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J.  Yom  Voorhis^  for  appellant.     W.  F,  CogsweUy  for  respondents. 

Opinion  by  Smith,  J. ;  Mullin,  P.  J.,  and  Taloott,  J.,  concurred. 

Order  appealed  from  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 


OSGOOD  N.  RUSSELL,  Respondent,  v.  THE  CONSOLIDATED 
FRUIT  JAR  COMPANY,  Appellant. 

Chnlrcu^  far  commissionB  an  Miles — comtruction  af. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  recover  commissions  for  selling  fruit 
jar  trimmings  and  other  metal  goods,  as  agent  for  the  defendant^ 
under  a  special  contract. 

There  were  two  contracts  between  the  parties.  The  first  was 
dated  22d  December,  1871,  and,  by  its  terms,  was  for  "  the  ensuing 
year."  The  second  bore  date  9th  January,  1873,  and  continued  to 
Ist  November,  1873.  The  rate  of  commissions  under  the  first  con- 
tract was  fixed  at  two  and  one-half  per  cent  on  the  amount  of  sales 
and  collections,  and  under  the  second  contract  it  was  one  and  one- 
half  per  cent.  The  principal  question  in  the  case  is  whether  the 
referee  erred  in  allowing  the  plaintiff  commissions  at  two  and  one- 
half  per  cent,  instead  of  one  and  one-half,  on  certain  sales  and  col- 
lections, amounting  in  the  aggregate  to  the  sum  of  $28,638.15.  The 
question  depends  upon  the  construction  of  a  clause  in  the  first  con- 
tract, which  is  in  the  following  words :  "  You  are  also  to  receive  " 
(in  addition  to  forty  dollars  a  week  previously  provided  for)  "  two 
and  one-half  per  cent  commission  on  your  sales  of  jar  trimmings, 
which  commission  is  to  be  on  sales  made  by  us  to  such  parties  during 
the  season  of  1872."  The  referee  found  that  the  plaintiff  procured 
the  orders  or  contracts  which  led  to  the  sales  in  question,  during  the 
year  1872,  but  they  were  not  reported  by  him  to  the  defendant  until 
after  the  expiration  of  that  year.  They  were  reported,  however, 
before  the  making  of  the  second  confract,  on  9th  January,  1873,  but 
the  defendant  did  not  accept  or  act  upon  them,  or  deliver  goods 
upon  them,  till  after  that  date.     The  contract  provided  that  sales 
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were  not  to  be  binding  upon  the  company  till  they  were  accepted, 
and  no  commifieions  were  to  be  paid  upon  any  sale  until  the  amoont 
of  it  was  collected.  The  company  received  pay  on  the  sales  in 
question. 

The  court,  at  General  Term,  said :  "  The  counsel  for  the  appel- 
lant contends  that  the  contract,  by  express  .terms,  confines  the 
commissions  to  sales  made  by  the  defendant,  upon  orders  pro- 
cured by  the  plaintiff  during  the  year  1872.  That,  it  is  claimed,  is 
the  obvious  meaning  of  the  words,  ^  which  commission  is  to  be  on 
sales  made  by  us  to  such  parties  during  the  season  of  1872.'  In 
other  words,  the  claim  is  that  the  commissions  were  not  earned  till 
the  sales  had  become  binding,  by  the  defendant's  acceptance  of  the 
plaintiff's  orders.  "We  think,  however,  the  words  last  above  quoted 
were  intended  not  to  limit  the  commissions,  but  to  extend  tliem  so 
as  to  include  not  only  the  orders  of  parties  obtained  by  the  plaintiff 
in  1872,  which  were  subsequently  accepted,  filled  and  collected, 
but  also  additional  sales  made  to  ^  such  parties,'  by  the  defendant, 
during  that  year.  The  plaintiff,  having  procured  the  customer,  was 
to  be  entitled  to  commissions  not  only  on  his  first  order,  but  also  on 
all  subsequent  sales  made  to  such  customer,  by  the  defendant,  during 
the  year.  Upon  that  construction,  the  conclusion  of  the  referee  is 
correct." 

-F.  A.  Macomher^  for  the  appellant.  F.  L,  Dv/ramd^  for  the 
respondent. 

Opinion  by  SMrrn,  J. ;  Mullin,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  affirmed. 
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LUCIUS  N.  MANLEY,  as  Rbobiveb,  eto.,  of  AUGUST  RAS- 
SIGA,  Respondent,  v.  MARY  R.  A.  RASSIGA,  MICHAEL 
H.  CULLINAN  and  AUGUST  RASSIGA,  Appellants. 

Bee&ker — appointment  of,  by  officer  of  apeckU  juriecUction — what  aUegaUon  as  to 

appointment  sufficient. 

In  an  action  brought  by  a  receiver  appointed  in  supplementary  proceedings,  the 
complaint  alleged  that,  "  by  an  order  of  determination,  then  duly  made  by 
Hon.  John  J.  Armstrong,  county  judge  for  the  county  of  Queens,  the  plaintiff 
was  appointed  receiver," 

Held,  that  his  appointment  was  sufficiently  alleged,  and  that  a  demurrer,  on  the 
ground  that  the  complaint  did  not  show  that  he  had  legal  capacity  to  sue,  was 
properly  overruled. 

Appeal  from  an  order  made  at  the  Special  Term  overruling  a 
demurrer  to  the  complaint.  The  action  was  brought  by  the  plain- 
tiff, ajs  receiver  of  August  Rassiga,  to  set  aside  certain  transfers 
made  by  him,  on  the  ground  that  they  were  fraudulent  as  against 
his  creditors.  The  complaint  alleged,  in  regard  to  the  plaintiff's 
appointment:  That  on  the  31st  day  of  May,  1877,  at  Jamaica, 
Queens  county.  New  York,  upon  an  application  made  by  John 
Kane,  a  judgment  creditor  of  said  August  Rassiga,  in  proceedings 
supplementary  to  execution  and  by  an  order  of  determination,  then 
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ddy  made  by  Hon.  John  J.  Armstrong,  county  judge  for  the 
county  of  Queens,  the  plaintifE  was  appointed  receiver  of  the  prop- 
erty of  said  August  Bassiga ;  and  upon  the  filing  and  approval  of 
big  bond,  as  hereinafter  mentioned,  became  and  still  is  such  receiver 
and  authorized  to  bring  this  action. 

The  defendant  demurred,  on  the  ground  that  the  complaint  did 
not  show  that  the  plaintiff  had  legal  capacity  to  sue,  and  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Oeorge  F.  Langbem^  for  the  appellants.  There  is  no  sufficient 
allegation  in  the  amended  complaint  showing  the  receiver's  authority 
to  sue  or  bring  the  action,  or  that  he  was  regularly  or  duly  appointed. 
The  rule  is  stringent  as  to  creditors'  actions  by  receivers.  {Ooope  v. 
Btmles,  18  Abb.  Pr.  Rep.,  443  ;  S.  C,  42  Barb.,  87.)  The  receiver's 
appointment  and  his  authority  to  sue  must  be  duly  alleged.  ( OiUet  v. 
FairchUd,  4  Denio,  80 ;  White  v.  Jay^  7  Barb.,  204 ;  Bangs  v. 
Mcintosh,  23  id.,  204 ;  BoOes  v.  Dvff,  43  N.  Y.,  469 ;  SU/ry  v. 
Forman,  25  id.,  214  ;  AThamy  Ins.  Co.  v.  Van  Vranken,  42  How., 
281 ;  Stewart  v.  Beebe,  28  Barb.,  34 ;  Dayton  v.  Connah,  18  How., 
326;  Chmey  v.  Fisk^  22  id.,  236 ;  Rockwell  v.  Merwm,  45  N.  Y., 
178.)  There  is  no  allegation  in  the  amended  complaint  that  the 
plaintiff,  as  receiver,  has  filed  and  recorded  his  alleged  order  of 
appointment,  nor  is  there  any  allegation  of  facts,  or  otherwise, 
showing  that  the  plaintiff  has  done  and  performed  any  o?  the  acts 
and  requisites  required  by  section  298  of  the  Code  of  Procedure,  in 
order  to  vest  the  title  of  the  real  estate  or  property  in  him  so  as  to 
permit  him  to  bring  this  action.  The  filing  and  recording  of  the 
order  is  a  condition  precedent  to  the  vesting  of  title  in  the  receiver, 
and  it  therefore  foUows  that  an  allegation  of  the  fact  of  such  filing 
and  recording  in  the  complaint  is  essentially  necessary  to  show  title 
in  the  receiver.  (GiUet  v.  FairchUd,  4  Denio,  80;  Hedges  v.  Bwnr 
gay,  16  Abb.  Pr.  [N.  S.],  313 ;  Juliand  v.  Rathbone,  39  N.  Y.,  369 ; 
Rogers  v.  Cammg,  44  Barb.,  229 ;  Becker  v.  Torramce,  31  N.  Y., 
631 ;  Clark  vi  Brockfway,  42  id.  [3  Keyes],  15;  Riddle's  Supple- 
mentary Proceedings,  142,  and  cases  cited ;  Hoffman's  Provisional 
Remedies,  526.)  The  complaint  does  not  show  that  a  transcript  of 
the  judgment  was  filed  and  docketed  in  Queens  county.  The  lien 
of  a  judgment  does  not  attach  until  docketing;  and  as  the  lien  is 
Huir— VouXm.        3  7 
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entirely  regulated  by  statute,  equity  cannot  extend  it.     {Bicchan  v. 
Surrmer,  2  Barb.  Ch.,  165 ;  FoH  v.  DiMayey  65  id.,  521,  Gen.  T., 

1873). 

Wm.  C.  Reddijy  for  the  respondent. 

Barnard,  P.  J. : 

The  allegation  of  the  appointment  of  the  plaintiff  as  receiver  is 
suflScient.  Such  appointment  is  averred  to  have  been  made  on  the 
31st  May,  1877,  in  proceedings  supplementary  to  execution,  by 
Hon.  J.  J.  Armstrong,  county  judge  of  Queens  county,  "  by  an 
order  of  determination  then  duly  made."  By  section  161  of  the 
old  Code,  and  which  has  been  preserved  untouched  in  the  new 
Code  (section  532),  it  is  provided  that  in  pleading  a  determination 
of  a  court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary 
to  state  the  facts  conferring  jurisdiction,  but  the  determination  may 
be  stated  to  have  been  duly  made.  This  averment  in  this  case, 
carries  with  it  the  filing  of  the  order.  Without  all  the  steps  are 
taken  to  make  a  valid  determination,  it  is  not  duly  made.  The 
rights  of  the  plaintiff,  as  receiver,  are  finally  settled  by  the  Court  of 
Appeals,  in  Bostwick  v.  Menck  (40  N.  Y.,  383).  lie  became  vested 
with  the  legal  title  to  all  the  personal  property  of  the  debtor.  "  Such 
appointment  conferred  upon  him  the  further  right  to  prosecute 
such  actions,  to  set  aside  all  transfers  of  property  made  by  the 
debtor,  to  defraud  his  creditors,  as  the  creditors  themselves  could 
have  maintained."  The  complaint  avers  his  appointment  to  have 
been  duly  made,  and  this  action  is  brought  to  set  aside  a  transfer 
made  in  fraud  of  creditors.  The  judgment  creditor  could  have 
maintained  this  action  before  the  appointment  of  the  receiver,  after 
the  issuing  and  return  of  an  execution  unsatisfied,  as  against  the 
property  of  the  debtor. 

The  order  overruling  the  demurrer,  should  be  affirmed  with  costs, 
with  leave  to  defendant  to  answer  in  twenty  days,  on  payment  of 
costs. 

Gilbert,  J.,  concurred ;  Dykman,  J.,  not  sitting. 

Order  overruling  demurrer  to  amended  complaint  affirmed,  with 
costs  and  disbursements,  with  leave  to  defendant  to  answer  in  twenty 
days,  on  payment  of  costs. 


Digitized  by  VjOOQlC 


ROBINSON  t;.  COMER.  291 

Second  Department,  February  Term,  1878. 


CHARLES   ROBINSON,  Appellant,  ^^   JOHN  H.  COMER, 

Respondent. 

Bin  of  parUeukkrs —  when  ordered  in  acUon  for  inversion. 

The  complaint  in  this  action  alleged  that  in  or  about  the  years  1876  and  1877, 
this  plaintiff  was  the  lawful  owner  of,  and  entitled  to,  the  quiet  and  peaceable 
possession  of  certain  goods,  chattels  and  personal  property,  of  the  value  of 
$5,000,  and  that  the  same  were  wrongfully  taken  and  carried  away  by  the 
defendant  herein  and  converted  to  his  own  use. 

Meld,  that  the  action  was  a  proper  one  in  which  to  order  a  bill  of  particulars. 

Appeal  from  an  order  made  at  the  Special  Term,  directing  that 
a  bill  of  particulars  of  the  goods,  chattels  and  personal  property 
referred  to  in  the  complaint  in  this  action,  be  furnished  to  the 
defendant. 

The  action  was  brought  to  recover  damages  for  the  conversion  of 
personal  property  belonging  to  the  plaintiff.  The  complaint  alleged, 
among  other  things,  that  heretofore,  to  wit,  in  or  about  the  years 
1876  and  1877,  this  plaintiff  was  the  lawful  owner  of,  and  entitled 
to,  the  quiet  and  peaceable  possession  of  certain  goods,  chattels  and 
personal  property,  of  the  value  of  $5,000,  then  being  at  the  town  of 
Goshen,  in  said  county  of  Orange. 

That  subsequently,  and  in  or  about  the  years  1876  and  1877,  the 
said  goods,  chattels  and  personal  property  so  owned  by,  and  belong- 
ing to  this  plaintiff  as  aforesaid,  were,  at  the  said  town  of  Goshen, 
in  said  county  of  Orange,  wrongfully  and  unlawfully  taken  and 
carried  away  by  the  defendant  herein,  and  wrongfully  and  unlaw- 
fully converted  to  his  own  use  by  him,  to  this  plaintiff's  damage, 
$6,000. 

Bacon  <&  Duryea^  for  the  appellant. 

Winfidd^  Leeds  &  Morae^  for  the  respondent. 

Barnard,  P.  J. : 

The  papers  in  this  case  disclose  a  clear  case  where  it  is  proper  to 
order  a  bill  of  particulars.  The  complaint  alleges  a  wrongful  tak- 
ing and  conversion  of  property  belonging  to  plaintiff.     There  is  no 
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designation  of  what  the  property  is,  or  where  the  taking  is  made, 
except  in  an  averment  of  the  most  general  character,  as  follows : 

"  In  or  about  the  years  1876  and  1877,  this  plaintiff  was  the  lawful 
owner,  and  entitled  to  the  quiet  possession,  of  certain  goods,  chattels 
and  personal  property,  of  the  value  of  five  thousand  dollars,"  that, 
"subsequently  and  in  or  about  the  years  1876  and  1877  the  said 
goods,  chattels  and  personal  property,"  were  wrongfully  converted  by 
defendant,  to  his  own  use.  It  is  manifest  that  this  language  fails 
to  indicate  any  particular  claim  which  a  defendant  can  meet.  But 
two  reasons  are  suggested,  why  the  bill  of  particulars  should  not-  be 
granted.  The  defendant  asks  in  liis  affidavit,  a  bill  of  particulars 
to  enable  him  to  answer  other  actions  subsequently  commenced. 
The  plaintiff  insists  that  the  defendant  can  answer  the  other  actions 
without  this  bill  of  particulars.  The  items  of  the  other  actions  are 
stated  particularly.  If  the  defendant  has  given  a  wrong  reason  for 
asking  the  bill  of  particulars,  that  should  not  prejudice  his  right. 
If,  as  defendant  claims,  the  large  indefinite  claim  in  the  first  action, 
in  fact,  includes  the  same  items  as  are  included  in  each  of  the  three 
subsequent  actions,  the  defendant  should  have  a  bill  of  particulars, 
to  enable  him  to  answer  this  action. 

The  second  reason  urged  why  a  bill  of  particulars  should  not  be 
granted  is,  that  defendant  already  knew  what  the  claim  is ;  he  knows 
what  he  has  converted  to  his  own  use.  If  this  were  so,  it  would 
be  an  unanswerable  reaspn,  but  the  defendant  denies  it.  Until  the 
trial,  it  cannot  be  known  by  a  court,  whether  the  defendant  has 
converted  the  property  or  not. 

As  the  pleadings  stand,  and  before  a  trial,  it  cannot  be  said  that 
a  person  charged  with  a  trespass  is  guilty,  and  that  a  general  claim 
for  conversion  of  a  large  amount  of  property  cannot  be  the  subject 
of  a  bill  of  particulars,  because  of  the  defendant's  knowledge  of 
what  property  he  converted,  and,  therefore,  of  what  the  specific 
claim  is. 

The  order  should  be  affirmed,  with  costs  and  disbursements. 

Dykman,  J.,  concurred ;  Gilbert,  J.,  not  sitting. 
Order  affirmed,  with  costs  and  disbursements. 
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JASPER  A.  HICKS,  Appellant,  v,  JAMES  S.  CHAFFEE  aito 
OTHERS,  AS  Commissioners  of  Highways,  eto.,  Ebspondents. 

Chmmissioners  of  highways — duties  of,  as  to  bridges — nsgUgenee. 

The  defendants,  commissioners  of  highways,  were  notified,  in  June»  1876,  that  a 
bridge  was  defective,  no  particular  defect  being  pointed  out.  Within  a  week, 
thej,  in  company  with  an  experienced  bridge  builder  examined  the  bridge  care- 
fully, from  above  and  below,  taking  off  the  planks  and  testing  the  timber,  but 
could  discover  no  defect.  Shortly  after,  they  caused  another  experienced 
bridge  builder  to  examine  it,  and  replace  old  planks  by  new,  where  necessary. 
In  the  f<^lowing  month,  the  bridge  fell  and  injured  the  plaintiff.  The  acci- 
dent was  caused  by  one  of  the  timbers  being  rotten  at  the  center,  which  defect 
could  only  be  discovered  by  cutting  the  timber  in  two. 

Held,  that  the  defendants  were  guilty  of  no  negligence,  and  that  the  plaintiff 
was  not  entitled  to  recover. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
apon  the  report  of  a  referee. 

A.  Wager,  for  the  appellant. 

G.  dk  H.  D.  Hufcut,  for  the  respondents. 

Barnard,  P.  J. : 

It  is  now  settled  in  this  State  that  commissioners  of  highways  are 
liable  to  a  private  action  for  injuries  caused  by  their  neglect  to  keep 
the  bridges  of  their  town  in  repair.  {Rohmson  v.  Chamberlai/n,,  34 
N.  Y.,  389 ;  Hover  v.  Ba/rkhoof,  44  N.  Y.,  113.) 

The  plaintiffs  horse  was  injured  in  passing  over  a  bridge  in  the 
towii  of  Amenia,  in  Dutchess  county,  and  the  defendants  were  the 
commissioners  of  highways  at  the  time  of  the  accident.  To  estab- 
lish a  liability  upon  the  part  of  the  defendants  they  must  have 
neglected  to  repair  the  defective  bridge,  in  question,  after  notice  of 
its  condition,  with  reasonable  and  ordinary  care  and  diligence.  They 
must  have  in  their  hands  funds  with  which  to  make  the  repair,  or 
they  must  have  the  power  lawfully  to  raise  such  funds,  if  the  defect 
continue  sufficiently  long.  Ignorance  of  the  defect  is  of  itself  neg- 
ligence. The  question  presented  by  this  appeal  is,  whether  the 
defendants  are  proven  guilty  of  negligence.     In  June,  1875,  the 
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defendants'  were  infonned  of  the  unsafe  condition  of  the  bridge. 
No  particular  defect  was  pointed  out.  "Within  a  week  after,  the 
commissioners  made  a  personal  examination  of  the  bridge.  The 
commissioners  employed  an  experienced  bridge  builder  to  examine 
the  bridge  with  them.  They  took  off  the  plank  from  the  bridge  so 
as  to  try  the  strength  of  the  timber.  They  examined  every  thing, 
from  above  and  below,  carefully.  They  took  a  crow-bar  and  tried 
every  exposed  spot,  and  were  unable  to  discover  any  symptom  of 
decay  in  the  timber.  Yery  soon  after  this  examination  they  employed 
another  experienced  bridge  builder,  to  repair  the  bridge.  He  took 
off  the  plank  and  examined  the  bridge,  replaced  such  new  plank  as 
was  needed ;  within  the  following  month  the  accident  took  place. 
An  examination  of  the  ruins,  subsequent  to  the  accident,  disclosed 
the  fact  that  one  of  the  timbers  was  rotten  at  the  center;  that  the 
defect  could  not  be  seen  and  could  be  discovered  in  no  way  but  by 
sawing  through  the  defective  timber ;  that  this  timber  had  broken 
and  caused  the  accident.  No  notice  of  any  particular  defect  had 
been  given  to  the  commissioners. 

I  think  the  referee's  finding  that  there  was  no  negligence  proven 
upon  the  part  of  the  defendants'  is  fully  sustained  by  the  evidence. 
There  is  no  absolute  undertaking  or  guaranty  upon  the  part  of  the 
defendants  that  the  bridge  should,  at  all  times,  and  under  all  cir- 
cumstances, be  in  proper  condition.  A  reasonable  degree  of  watch- 
fulness in  ascertaining  its  condition  from  time  to  time,  and  prevent- 
ing its  dilapidation,  is  all  that  is  required  by  law  of  them.  {BaHon 
V.  City  of  Syrcumse^  36  N.  Y.,  57 ;  McCarty  v.  City  of  Syracuse 
46  id.,  194;  Hcyo^  v.  Ba/rJckoof  44  id.,  113.) 

A  close  examination  by  one  of  the  commissioners  and  two  bridge 
builders  failed  to  disclose  the  defect  and  did  disclose  an  apparently 
strong  timber.  To  hold  that  the  defendants,  under  such  circum- 
stances, are  liable  for  a  defect  which  no  examination,  short  of  a 
destruction  of  the  bridge  itself  would  show,  is  to  make  the  defend- 
ants insurers  of  all  structures. 

Judgment  should  be  affirmed  with  costs. 

Gilbert  and  Dykman  ,  JJ.,  concurred. 
Judgment  affirmed  with  costs. 
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TAMSON  J.  AMBLER,  Respondent,  v.   GEORGE   A.  COX, 

Appellant. 

Boundary  Une  —  when  it  can  he  established  by  parol,. 

Where  a  boundary  line  is  uncertain,  indefinite  and  disputed,  the  owners  of  the 
adjoining  lots  may  agree  upon  and  establish,  by  parol,  a  line,  which  neither 
can  afterwards  dispute. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury.  A  motion  for  a  new  trial  was  made  on  the 
minutes  and  was  denied. 

Wm.  IL  Dickinson^  for  the  appellant. 

Q.  McAdam^  for  the  respondent. 

Barnabd,  p.  J. : 

The  plaintiff  and  defendant  are  adjoining  owners  of  land.  The 
plaintiff's  lands  lie  on  the  north  and  the  defendant's  on  the  south 
side  of  the  division  line.  Both  pieces  touch  the  Hudson  river,  and 
the  question  is  as  to  the  true  location  of  the  boundary  line  from 
the  Hudson  river  west  to  Piermont  road.  The  case  seems  to  have 
been  tried  on  both  sides  on  the  assumption  that  the  boundary  line 
in  question  was  a  disputed,  indefinite  and  imcertain  line.  The 
plaintiff's  husband,  who  appears  to  have  acted  for  plaintiff,  and  the 
defendant  each  testified  that  it  was  a  disputed,  indefinite  and  uncer- 
tain line,  and  the  defendant  gave  evidence  tending  to  show  that  the 
only  way  to  settle  the  line  was  by  agreement.  He  says :  "  I  saw  we 
would  have  to  agree  upon  the  Kne,  as  the  Une  between  us  was 
quite  indefinite."  Evidence  was  given  tending  to  show  the  estab- 
lishment of  a  line  between  the  Hudson  river  and  the  Piennont 
road  by  mutual  agreement ;  that  the  defendant  built  a  fence  in 
accordance  with  such  agreement  —  a  strong,  stone  fence.  Some 
months  after  so  building  the  fence  the  defendant  built  another  fence 
to  the  north  of  this  fence,  and  the  ground  covered  by  this  last  fence 
is  the  subject  of  the  dispute  in  this  action.  The  defendant  denied 
the  agreement  to  establish  the  line,  saying  that  the  plaintiff  refused 
to  agree  to  it.  Evidence  on  each  side  was  given,  tending  to  show 
that  the  true  line  would  go  beyond  the  line  of  the  alleged  agree- 
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ment.  Under  this  state  of  the  proof  the  court  charged  the  jury 
to  pass  upon  the  question  of  the  agreement  to  establish  tlie  line. 
If  they  found  the  agreement,  and  that  the  defendant  built  his  fence 
upon  it,  that  plaintiflE  was  entitled  to  recover,  if  the  new  fence  was 
north  of  the  agreed  line.  The  defendant  excepted  to  the  charge 
because  the  court  submitted  the  parol  agreement  to  the  jury,  and 
the  fact  of  building  the  fence  on  the  line  so  fixed  by  parol.  The 
defendant  requested  the  court  to  charge  the  jury  that  if  the  true 
line  was  north  of  the  new  wall,  the  defendant  was  entitled  to  recover. 
This  was  refused.  The  only  questions  presented  are  as  to  these 
exceptions.  I  suppose  the  law  to  be  well  settled  that  an  uncertain, 
indefinite  and  disputed  line  may  be  agreed  upon  and  established  by 
parol.  (  Yosbv/rgh  v.  Tealor^  32  N.  Y.,  561,  and  cases  cited  in  the 
opinion  of  Judge  Pottbe.)  If  the  parties  could  agree  in  this  case  the 
agreement  became  valid,  and  the  parties  could  not  afterward  deny  it. 
There  was  no  request  by  the  defendant  that  the  court  submit  the 
question  whether  there  was  a  disputed,  uncertain  and  indefinite  line 
to  the  jury.  Such  a  request  would  have  been  proper.  The  defend- 
ant seems  to  have  based  his  exception  solely  upon  the  proposition 
that  a  parol  agreement  can  settle  no  line.  I  suppose  the  law  to  be 
otherwise.    The  judgment  should  be  affirmed,  with  costs. 

Gilbert,  J.,  concurred ;  Dykman,  J.,  not  sitting. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


ROSE    RYDER,    Appellant,   v.   HUGH    M.    THOMAS, 

Respondent. 

Ou/Mfr  of  real  estate  —  UabiUty  of,  for  acts  of  eaniraetor  in  doing  work  upon  it  - 

The  defendant  made  a  contract  with  one  dynes  hy  which  the  latter  agreed  to 
raise  a  house,  belonging  to  the  former,  four  feet.  The  contractor  dug  a  trench 
in  the  sidewalk  next  to  the  house  about  two  feet  wide  and  of  about  the  same 
depth  and  threw  the  earth  upon  the  sidewalk.  The  excavation  was  left 
unguarded  and  the  plaintiff  fell  into  it  and  was  injured.  The  defendant  did 
not  authorize  the  trench  to  be  dug,  nor  did  he  know  of  its  having  been  made 
until  after  the  accident.  Its  digging  was  not  necessary  to  the  performance  of 
the  contract    EM,  that  the  defendant  was  not  liable. 
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The  owner  of  real  estate  is  not  liable  for  acts  of  a  contractor  employed  to  do 
work  upon  it  unless  (1),  the  contractor  is  his  employe,  or  (3),  unless  the  work, 
as  authorized  by  the  contract,  necessarily  produced  the  injury,  or  (3),  unless 
the  injuries  were  occasioned  by  the  omission  of  some  duty  imposed  upon  him. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  sustained  by  the 
plaintiff,  from  falling  into  a  trench  in  the  sidewalk  in  front  of  a 
building  belonging  to  the  defendant. 

£dward  NicoU^  for  the  appellant. 

A.  T,  Payne^  for  the  respondent. 

Babnabd,  p.  J. : 

The  rule  that  an  owner  of  real  estate  is  subjected  to  liability  for 
any  injury,  resulting  from  negligence,  done  in  the  performance  of 
work  for  the  benefit  of  the  land,  is  not  now  recognized.  {Emg  v. 
JT.  T.  Cmtrdl  Bail/road^  66  N.  T.,  181.)  By  the  same  case  it  is 
established,  that  if  the  person  who  was  the  immediate  cause  of  the 
injury  was  a  contractor,  engaged  in  performing  a  contract  to  do  a 
specific  work,  the  relation  of  master  and  servant  is  not  created  by 
the  contract  between  the  parties,  and  that  the  other  party  is  not 
liable  for  the  contractor's  negligence.  Applying  these  principles  to 
the  evidence  in  this  case,  the  disposition  of  it  by  the  referee  seems 
to  have  been  right.  The  defendant  made  a  contract  with  one 
Clynes  to  raise  a  building  belonging  to  defendant  in  Long  Island 
City.  It  was  not  necessary  to  interfere  with  the  sidewalk  or 
street  to  perform  the  contract.  The  building  was  to  be  raised  four 
feet  from  a  point  about  one  foot  above  tlie  level  of  the  sidewalk. 
The  contractor  dug  a  trench  in  the  sidewalk  next  to  the  house 
about  two  feet  in  width  and  about  of  the  same  depth,  and  threw 
the  earth  excavated  upon  the  sidewalk.  The  excavation  was  left 
tmguarded  at  night  and  the  plaintiff  fell  into  it  and  was  injured. 
Defendant  did  not  dig  or  authorize  the  digging  of  the  ditch  and 
did  not  know  of  its  being  done,  until  the  next  morning  after  the 
injury.  The  excavation  was  made  in  the  afternoon  or  evening  of 
the  day  when  the  injury  happened.  Defendant  is  not  chargeable 
Hun— VoL.Xin.      38 
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for  the  neglect  of  the  contractor  in  doing  work  upon  his  lands, 
nnless  he  is  first,  either  the  employer,  or  second,  unless  the  work 
as  authorized  by  the  contract  necessarily  produced  the  injury,  or 
third,  unless  the  injuries  were  occasioned  by  the  omission  of  some 
duty  imposed  upon  him.  {McCafferiy  v.  Spuyten  Duyvil  and  P, 
M.  R.  R.  Go,^  61  N.  Y.,  178.)  Defendant  is  not  the  master,  as 
we  have  seen.  The  work  did  not  necessarily  occasion  the  injury. 
It  did  not  require  it  to  be  done.  The  contract  did  not  require  it 
to  be  done  in  the  way  the  contractor  did  it.  It  was  an  act  purely 
collateral  to  the  work  called  for  by  the  contract.  Lastly,  the 
defendant  omitted  no  duty.  The  act  was  done  without  his  knowl- 
edge or  assent  and  by  some  one  unknown  to  him.  If  the  defendant 
had  known  of  the  creation  of  a  nuisance  in  the  street  he  would 
have  been  chargeable  under  the  cases  for  not  abating  it  at  once  or 
guarding  it.  The  case  lacks  this  element  of  liability. 
The  judgment  should  be  aifirmed,  with  costs. 

Gilbert  and  Dykman,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 


WILLIAM  E.  CASTLE,  Eespondent,  v.  HENRY  LEWIS  awd 
OTHERS,  Appellants. 

Corporation  — power  of,  to  transfer  property  while  it  has  but  two  trustee*. 

Where  a  corporation,  created  under  the  act  of  1848,  has  borrowed  and  received 
money,  upon  an  agreement  to  secure  the  same  by  a  pledge  of  its  goods,  fails  to 
give  such  pledge,  but  subsequently,  and  while  it  has  but  two  trustees,  trans- 
fers to  the  lender  property  owned  by  it,  in  payment  thereof,  a  good  title  to  the 
property  so  transferred  is  thereby  acquired  by  him. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  trial  of  this  action  by  the  court,  without  a  jury. 

Chaa.  W.  Seymour^  for  the  appellant,  Lewis.  A  corporation  can 
act  only  in  the  mode  prescribed  by  the  law  of  its  creation.  {F,  Z. 
amd  T,  Co,  v.  Cwrrol^  5  Barb.,  613.)     That  law  has  said  that  the 
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property  and  affidrs  of  the  corporation  shall  be  managed  by  trustees, 
and  by  not  leas  than  three.  (Act  of  February  17, 1848 ;  act  of  1860, 
chap.  269,  §  1,  etc.)  If  the  affairs  and  property  of  a  corporation 
can  be  managed  otherwise  than  the  law  provides,  by  less  than  three 
trustees,  it  can  be  done  when  there  are  none  —  by  stockholders,  the 
only  members  of  the  corporation  left ;  and  yet,  no  doctrine  is  better 
settled  than  that  a  stockholder  has  no  power  to  do  an  act,  authority 
to  perform  which  is  given  to  a  board  of  directors.  {McGvUough  v. 
Mass^  5  Den.,  567;  Ccnwo  v.  Port  Henry  Iron  Co,^  12  Barb.,  27; 
The  Mut.  Fire  his,  Co.  v.  Keyset ^  32  N.  H.,  313;  GaahwUer  t. 
Willis,  33  Cal.,  11;  Angell  &  Ames  on  Corp.  [10th  ed.],  §  771. 
Phdps  V.  Wickliamj  1  Paige,  590.) 

Uewry  Pa/rsons,  for  the  respondent. 

Baknabd,  p.  J. : 

The  Manhattan  Glove  Company,  a  corporation  organized  under 
the  Laws  of  this  State,  for  manufacturing  purposes.  Being  in  need 
of  money  to  carry  on  its  business,  it  procured  a  loan  of  $5,000,  of 
a  Mr.  Armstrong,  under  a  promise  to  secure  its  repayment,  by  a 
pledge  of  their  goods.  This  was  found  diflBcult,  and  before  it  was 
accomplished,  one  of  the  trustees  resigned,  leaving  but  two  to  con- 
duct the  business.  These  two  trustees  concluded  to  leave  certain 
of  their  goods  with  Beiber  &  Co.,  for  sale  on  commission.  Before 
they  were  all  sold,  this  Armstrong  demanded  the  repayment  of  the 
loan.  This  the  corporation  was  unable  to  do  in  cash,  but  made  an 
assignment  of  the  goods  unsold  in  Beiber  &  Co.'s  hands,  and  also 
of  the  moneys  the  proceeds  of  goods  before  that  sold.  The  defend- 
ant forcibly  took  and  carried  away  the  goods  from  Beiber  &  Co., 
after  the  transfer.  The  plaintiff  has  become  entitled  to  Mr.  Arm- 
strong's rights  in  the  goods  and  money.  The  transfer  was  good  as 
between  the  corporation  and  Mr.  Armstrong;  neither  party  could 
aver  want  of  authority.  The  corporation  which  received  the  money 
and  gave  a  title  to  property,  while  having  only  two  trustees,  could  not 
set  up  that  fact  as  against  the  claim  of  Mr.  Armstrong,  to  the  prop- 
erty conveyed.  {Eaton  v.  Aspi/nwaU,  19  N.  T.,  119 ;  BisseU  v.  Mich- 
igan SoiUhem  P.  R.,  22  id.,  258 ;  Parish  v.  Wheeler,  22  id.,  494.) 

The  defendants  are  strangers  to  the  transaction.     They  are  not 
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judgment  creditors.  They  aver  no  interest  in  the  property  in  this 
answer.  They  rely  simply  upon  the  absolute  failure  of  title  in  the 
plaintiffs,  by  reason  that  the  transfer  was  made  when  the  corporation 
had  only  two  trustees.  If  a  private  creditor  of  the  corporation 
could  litigate  that  question,  the  defendants  are  not  in  such  a  position. 
There  was  sufficient  proof  of  the  taking  of  the  goods  by  defendant, 
to  sustain  the  finding  at  Circuit.  The  goods  were  taken  by  the 
sheriff  of  the  city  of  New  York,  upon  process  issued  in  the  name 
of  defendants.  When  plaintiff  attempted  to  establish  his  title  by  the 
aid  of  a  sheriff's  jury,  the  attorney  for  defendants  procured  an  adjourn- 
ment, under  a  promise  that  they  would  give  a  bond  of  indemnity. 
The  sheriff  subsequently  sold  the  goods  and  paid  part  of  the  pro- 
ceeds to  defendants'  attorney.  The  slightest  interference  with  the 
property  of  another,  or  the  least  exercise  of  dominion  over  it,  will 
amount  to  a  conversion.  The  acts  proven  and  fairly  deducible  from 
the  evidence,  leave  no  doubt  but  that  the  seizure  was  by  direction 
of  defendants. 

The  judgment  should  be  affirmed,  with  costs. 

Gilbert,  J.,  concurred. 

Present  —  Baenabd,  P.  J.,  Gilbert  and  Dykman,  JJ. 

Judgment  affirmed,  with  costs. 


ELIAS  H.  MoLEAN,  Respondent,  v.  JAMES  O.  COLE, 
Appellant. 

Quettion  aruing  upon  trial  —  ean  only  he  reviewed  upon  a  cctse  9eUled —  Farm  of 

judgjnent  in  replevin. 

No  question,  either  of  fact  or  of  law,  arising  upon  a  trial  —  e.g.,  an  objection  that  a 
judgment  in  replevin  is  for  money  only,  instead  of  for  a  return  of  the  property 
or  for  its  value,  in  case  of  its  non-delivery  —  can  be  reviewed  upon  appeal, 
except  upon  a  case  made  and  settled  according  to  the  established  practice. 

Motion  to  dismiss  an  appeal  taken  from  a  judgment  in  favor  of 
the  plaintiff,  entered  upon  the  verdict  of  a  jury. 
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Eugene  B.  Trama,  for  the  appellant. 

Elbert  P.  Jamea^  for  the  respondent. 

Basnard,  p.  J. : 

This  action  was  tried  at  the  Putnam  court  by  a  jury.  The  com- 
plaint was  in  the  usual  form  for  the  recovery  of  the  possession  of 
personal  property,  or  for  its  value,  if  a  return  could  not  be  had. 
The  appeal  is  taken  without  a  case  having  been  settled  according 
to  the  practice  of  the  court.  The  appellant  has  printed  and  served 
a  copy  of  the  judgment  roll  simply.  By  this  it  appears  that  the 
verdict  of  the  jury  was  a  money  verdict  only,  for  $756.  The 
ground  of  the  appeal  is,  that  the  verdict  should  have  been  for  a 
return  of  the  property  or  for  the  value  in  case  of  its  nondelivery. 
The  appellant  claiuis  the  right  to  review  this  alleged  error,  as  it 
appears  on  the  judgment  roll  without  a  case.  This  cannot  be  done ; 
no  question,  either  of  fact  or  law,  arising  upon  the  trial  can  be 
reviewed  except  upon  a  case  made  and  settled  according  to  estab- 
lished practice.  {ConoUy  v.  (JonoUy^  16  How.,  227;  Himt  v. 
BloomeTj  13  N.  Y.,  341 ;  Johnson  v.  WhiUock^  13  id.,  845  ;  Smith 
V.  Ora/nt,  15  id.,  590.) 

The  appeal  must  be  dismissed  with  ten  dollars  costs. 

Present  —  Barnard,  P.  J.,  and  Gilbert  J;  Dykman,  J.,  not 
sitting. 

Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 


DANIEL  C.  REYNOLDS,  Respondknt,  v.  EDMUND  GUIL- 
BERT, Appellant. 

Chniraet  —  oondderaUon  of—  what  sujhient  to  support  it. 

Plaintiff  and  defendant  being  the  owners  respectively  of  two  pieces  of  property 
each  adjoining  another  lot,  and  fearing  that  the  latter  would  be  so  used  as  to 
injure  their  property,  entered  into  an  agreement  by  which  the  plaintiff  agreed 
to  buy  the  lot  for  $2,500,  and  the  defendant  agreed  to  pay  him  $100  for  so  doing. 
Plaintiff  having  purchased  the  lot,  brought  this  action  to  recover  the  $100. 

Eold,  that  there  was  a  good  consideration  to  support  the  contract,  and  that  it 
could  be  enforced. 


Digitized  by 


Google 


302  REYNOLDS  v.  GUILBERT. 

Second  Department,  Fsbhuart  Term,  1878. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jury.  A  motion  for  a  new  trial  was  made  on  the 
minutes  and  was  denied. 


Wm,  F.  Purdy^  for  the  appellant. 
Z.  T.  Yale^  for  the  respondent. 

BarnabDjP.  J. : 

The  defendant  requested  the  plaintiff  to  buy  a  lot  adjacent  to 
both  parties,  and  which  each  feared  would  be  purchased  by  some 
one  who  would  use  it  so  as  to  injure  the  property  of  each  of  the 
parties.  He  promised  the  plaintiff  that  if  he  would  buy  the  land 
at  $2,500,  he  would  pay  him,  the  plaintiff,  $100.  The  plaintiff 
bought  the  lot  at  the  price.  The  case  was  tried  at  the  Circuit  upon 
the  issue  whether  a  promise  had  been  made  by  defendant  to  plaintiff. 
No  question  was  made  as  to  the  liability  of  defendant  in  case  there 
was  a  promise.  The  jury  found  for  the  plaintiff.  The  defendant 
now  upon  appeal  first  urges  the  objection  that  there  was  no  legal 
consideration  for  the  promise. 

I  think  the  case  is  not  distinguishable  in  principle  from  Yam. 
Rens8el<ier  v.  Aikin  (4  Barb.,  547).  In  that  case,  several  persons 
adjacent  to  a  highway,  agreed  to  pay  to  one  of  their  number  certain 
sums  designated  by  them  for  the  repair  of  the  highway.  The 
promise  was  held  to  be  good  upon  two  grounds :  First,  there  was 
a  sufficient  consideration  in  the  benefit  to  be  derived  from  the  work ; 
and,  second,  it  was  a  conditional  promise,  and  the  acceptance  of 
the  offer  and  performance  of  the  condition  established  the  liability ; 
the  gratuitous  promise  to  pay  upon  condition  became  binding  upon 
performance  of  the  condition.  The  plaintiff  has  acted  upon  the 
faith  of  the  promise,  and  has  expended  his  money  as  he  agreed  to 
do,  and  the  defendant's  liability  is  fixed.  (  Wayne  and  Ontario 
CoUegiate  Institute  v.  Smithy  36  Barb.,  584.) 

Judgment  should  be  afiimied,  with  costs 

Gilbert,  J.,  concurred,  Dykman,  J.,  not  sitting. 
Judgment  and  order  denying  new  trial  affirmed,  with  costs. 
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ANDREW  J.  PROVOST,  Respondent,  v.  JAME>S  FARRELL, 

Appellant. 

Goats  —  taxation  of. 

In  an  action  of  ejectment  the  plaintiff  recovered  upon  the  trial  before  a  referee; 
a  new  trial  was  ordered  by  the  General  Term,  costs  to  abide  the  event.  On 
the  second  trial  defendant  obtained  a  verdict  in  his  favor;  a  new  trial  was 
granted  on  the  ground  of  newly-discovered  evidence,  on  payment  of  $150, 
costs  and  disbursements  of  the  action,  and  ten  dollars  costs  of  the  motion, 
after  payment  of  which,  a  third  trial  was  had  and  a  verdict  rendered  in  favor 
of  plaintiff. 

Hdd,  that  plaintiff  was  not  entitled  to  tax  costs  for  either  the  first  or  second 
trials,  but  only  for  the  third. 

Fees  paid  to  a  stenographer  and  for  preparation  of  maps  cannot  be  taxed. 

Appeal  from  an  order  readjusting  the  costs  of  plaintiff,  made  on 
an  appeal  to  the  Special  Term  from  the  taxation  by  the  clerk  of 
Kings  county. 

The  costs  accrued  in  an  action  of  ejectment  and  the  following 
proceedings  have  been  had  therein  : 

On  the  first  trial  before  a  referee  judgment  was  rendered  for 
the  plaintiff,  an  appeal  was  taken  by  the  defendant  to  the  General 
Term.  The  judgment  was  there  reversed  on  the  facts  and  the  law, 
and  a  new  trial  ordered  at  Circuit,  "  costs  to  abide  the  event." 

On  the  second  trial  a  verdict  was  given  for  defendant.  A  motion 
was  made  by  plaintiff  for  a  new  trial  on  the  minutes  and  on  the 
ground  of  newly-discovered  evidence ;  which  motion  was  granted 
by  Mr.  Justice  Gilbert  upon  payment  by  plaintiff  "of  $160.61, 
costs  and  disbursements  of  this  action,  and  ten  dollars  costs  of  this 
motion." 

On  the  third  trial  a  verdict  was  given  for  plaintiff  for  the  recov- 
ery of  the  land,  without  damages.  A  motion  for  a  new  trial  was 
made  on  the  minutes  by  the  defendant,  and  denied  by  Mr.  Justice 
Pratt,  without  costs. 

The  following  was  the  bill  of  costs  presented  by  the  plaintiff : 
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1.  To  costs  taxed  on  first  trial  and  entered  in  judgment,  $251  39 

2.  To  costs  on  appeal 

3.  Two  terms,  General  Term  cal 20  00 

4.  Before  argument 20  00 

5.  For  argument 40  00 

6.  To  printing  points ^ . .  17  50 

Second  Trial. 

7.  Trial  of  issue  of  fact 30  00 

8.  Trial  more  than  two  days 10  00 

9.  Term  fees  October  and  May 20  00 

10.  Jury  and  trial  fee 4  00 

1 1 .  Witnesses'  fees,  J .  V.  Meserole,  seven  days  and  mileage,  6  86 

12.  Nicholas  Boch,  seven  days  and  mileage 6  86 

13.  Register  fees 1  25 

14.  Jos.  B.  Colyer,  seven  days  and  mileage 6  88 

16.  Stenographer's  fees 25  00 

Third  Trial. 

16.  Proceedings  before  and  after  granting  new  trial 25  00 

17.  Trial  issue  of  fact 30  00 

18.  More  than  two  days 10  00 

19.  Register's  fees,  maps 1  25 

20.  Jury  and  trial  fees 4  00 

21.  Witnesses 

22.  General  Meserole,  six  miles,  seven  days 6  86 

23.  Bartlett,  six  miles,  seven  days 6  86 

24.  Opinion  General  Term 1  25 

25.  Affidavits,  etc 1  00 

26.  Satisfaction-piece 25 

27.  Transcripts  and  filing 37 

28.  Certified  copy  judgment 1  50 

29.  Postage 60 

30.  Stenographer's  fees 25  00 

31.  Sheriff's  fees  on  execution 1  38 

32.  Maps,  copies  and  drawings,  etc 75  00 

33.  Clerk  on  entering  judgment  and  tax 1  25 

34.  Costs  of  motion  for  now  trial 10  00 

$661  31 


Digitized  by 


Google 


PROVOST  V.  FARRELL.  305 

Second  Department,  Fbbbuary  Tbhm,  1878. 

The  bill  of  costs,  as  presented,  was $661  31 

The  clerk  struck  out  item  32  (maps,  etc.) 75  00 

Costs  as  taxed $586  31 

Disallowed  by  Judge  Dykman  : 

Item  15  (stenographer's  fees) $25  00 

Item  30  (stenographer's  fees) 25  00 

Item  34  (costs  of  motion). 10  00 

Also  $160  paid  defendant 150  00 

210  00 

Leaving  as  costs $376  31 

The  appellant  claims  that  there  should  be  deducted  from 

thebiUof  costs  of $661  31 

the  following  items : 

Item    1,  costs  of  first  trial $251  39 

Items  7  to  15,  costs  of  second  trial 85  85 

Item  15,  stenographer's  fees 25  00 

Item  30,  stenographer's  fees 25  00 

Item  32,  maps,  copies,  etc 75  00 

Item  34,  costs  of  motion 10  00 

Items  2  to  6,  costs  of  appeal 97  50 

569  74 

Leaving  judgment  for  plaintiflE  of $91  57 

W.  R,  Lynchy  for  the  appellant. 
A.  e/1  Provost^  respondent  in  person. 

GiLBKBT,  J. : 

The  plaintifTs  application  for  a  new  trial  was  not  made  under  the 
provision  of  the  Revised  Statutes  on  that  subject  (2  R.  S.,  309, 
§  37),  but  was  addressed  to  the  discretion  of  the  court.  Hence  the 
court  had  power  to  grant  it  upon  terms  less  severe  than  the  statute 
cited  prescribes.  The  court  exercised  that  power,  and  granted  the 
motion  upon  payment  of  part  only  of  the  defendant's  costs  of  the 
action,  viz.,  $150.61.  That,  in  legal  effect,  determined  the  right 
to  all  the  costs  of  the  action  which  had  accrued  prior  to  tlie  entry 
of  the  order  granting  a  new  trial,  except  the  costs  of  the  appeal,  in 
HiT»— Vol.  XIII.        39 
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favor  of  the  defendant,  ^  limiting  the  amount  thereof,  however,  to 
the  sum  named.  After  such  an  order  neither  party  would  be 
entitled  to  claim  costs  which  had  been  so  adjusted  and  ordered 
paid.  The  costs  of  the  first  trial,  and  of  the  second  trial  must, 
therefore,  be  disallowed.  The  items  for  stenographer's  fees,  and 
maps  are  not  taxable. 

The  result  is,  that  the  plaintiff  is  entitled  to  tax  only  the  costs 
and  disbursements  of  the  appeal,  and  other  costs  which  have  been 
incurred  since  the  entry  of  the  order  of  July  7,  1877. 

Ordered  accordingly. 

Present  —  Babnasd,  P.  J.,  and  Gilbert,  J. ;  Dykman,  J.,  not 

sitting. 

Order  reversed,  and  readjustment  ordered  in  accordance  with 
opinion. 


ISAAC  HALL  j^my  others.  Appellants,  v.  ELLEN  HALL  mxd 
g|  |g  others,  Respondents. 

Dem96  to  aUen  — filing  ofdepo9iUont  under  chapter  116  of  1846 — ^ect  of. 

An  action  for  partition  may  be  brought,  under  the  act  of  1868,  relating  to  dis- 
puted wills,  when  the  property  sought  to  be  partitioned  was  devised,  in  the  will 
of  the  testator,  to  a  devisee  who  was  incompetent  to  take  by  devise  because 
of  alienage. 

A  testator  devised  certain  real  estate  to  his  sister  and  her  husband,  for  their  joint 
lives  and  the  life  of  the  survivor,  with  remainder  to  the  children  of  the  sister. 
All  these  children  were  aliens  at  the  time  of  the  testator's  death,  and  had  not 
filed  the  deposition  required  by  the  laws  of  this  State,  to  enable  them  to  hold 
such  real  estate,  but  one  of  them  filed  the  deposition  as  required  by  the  act  of 
1846  (chap.  116),  and  all  were  naturalized  prior  to  the  death  of  their  mother. 

HM,  that  upon  the  death  of  the  testator,  this  sister  and  her  husband  took  an 
estate  for  life  in  the  property. 

That  the  devisees  of  the  estate  in  remainder,  being  incompetent  to  take,  such 
estate  vested  in  the  citizen  heirs  of  the  testator,  subject  to  be  defeated  by  the 
filing  by  the  devisees  of  the  deposition  provided  for  in  section  1  of  chapter  116 
of  1846. 

That,  upon  the  filing  of  such  deposition  by  the  said  devisees,  the  estate  of  the 
heirs  would  divest,  and  the  same  would  vest  in  the  devisees  named  in  the  will. 

Section  11  of  the  said  act  excepts  from  its  operation  only  those  interests  which  had 
become  vested  prior  to  its  passage. 
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That  the  omiseion  of  two  of  the  devisees  to  file  the  deposition  was  cured  by 
chapter  88  of  the  Laws  of  1876,  conferring  upon  heirs  and  devisees,  being  of 
the  blood  of  the  devisor,  whether  citizens  or  aliens,  capacity  to  take  and  hold 
the  real  estate  owned  and  held  by  the  devisor  at  the  time  of  his  decease  — 
except  as  against  the  State  only;  the  act  of  1875  being  retroactive  in  its 
operation. 

The  practice  of  directing  a  pro-forma  verdict  at  Circuit,  and  reserving  the  cause 
for  further  argument  and  consideration  to  be  had  on  a  motion  made  on  the 
judge's  minutes  to  set  aside  the  verdict,  and  on  the  hearing  of  such  motion 
directing  judgment  in  favor  of  the  party  entitled  thereto  approved. 

Appeal  from  an  order  made  at  the  Special  Term,  setting  aside  the 
verdict  of  a  jury,  and  directing  the  dismissal  of  the  complaint  herein. 

The  action  was  brought  under  the  act  of  1853,  in  relation  to  dis- 
puted wills,  the  plaintiffs  claiming  the  partition  of  lands  devised  to 
and  in  possession  of  the  above  named  respondents.  The  pleadings 
presented,  in  form,  various  issues  of  fact.  The  ca^e  was  tried  at  the 
Circuit.  At  the  close  of  the  evidence,  the  court  directed  the  jury 
to  find  a  verdict  for  the  plaintiffs,  and  ordered  the  cause  to  be 
reserved  for  further  argument  and  consideration,  on  a  motion  on 
the  judge's  minutes  to  set  aside  the  verdict.  Such  motion  was  heard 
accordingly,  and  the  court  ordered  the  verdict  to  be  set  aside,  and 
also  ordered  judgment  to  be  entered  for  the  defendants,  with  costs. 
Judgment  having  been  entered  accordingly,  the  plaintiffs  appealed. 

William  Hall,  at  the  time  of  his  death,  on  the  26th  day  of  July, 
1861,  was  seized  in  fee  and  possessed  of  the  premises  described  in 
the  complaint,  together  with  other  lands.  His  will,  dated  the  19th 
day  of  March,  1859,  and  duly  executed,  was  admitted  to  probate  on 
the  23d  day  of  September,  1861.  The  following  is  an  extract  from 
his  will :  "  I  give,  devise  and  bequeath  unto  the  children  of  my 
said  sister  Sarissa  all  that  portion  of  the  farm  owned  and  occupied 
by  me  in  Newtown,  Queens  county,  subject,  however,  to  a  life 
estate  therein,  which  life  estate  I  do  hereby  devise  and  bequeath  to 
my  said  sister  Sarissa,  and  to  her  said  husband,  Thomas  Spalding, 
for  and  during  their  lives  and  the  life  of  the  survivor." 

The  testator  died  siezed  of  the  premises  in  question  on  the  26th 

day  of  July,  1861,  leaving  no  wife  and  children,  and  leaving  as  his 

,  only  heirs  at  law  and  next  of  kin,  his  brother,  Isaac  Hall,  his  sister, 

Sarissa  Spalding,  and  the  children  of  Thomas  Hall,  a  deceased 

brother.     The  children  of  Thomas  Hall,  at  the  time  of  the  death  of 
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the  testator,  were  the  plaintiffs  Isaac  Hall  and  Susannah  A.  Schenck, 

the  defendants  Ellen  Hall,  Thomas  Hall  and Daniel  Hall,  who 

died  after  the  death  of  the  testator,  leaving  no  widow  or  children. 

Sarissa  Spalding  died  December  19,  1874.  Her  children,  at  the 
testator's  death,  were  Jeremiah  B.,  Susannah  E.,  Ann  Sarissa  and 
Thomas  Isaac.  These  children  of  Sarissa  Spalding  were  residents 
of  the  State  of  New  York  at  the  time  of  the  death  of  William  Hall 
and  have  resided  in  the  State  ever  since  1857,  except  that  Thomas 
Isaac  died  after  the  testator's  death,  leaving  no  widow  or  children. 

Isaac  Hall,  a  brother  of  the  testator,  died*in  1864,  after  the  death 
of  the  testator,  leaving  a  widow,  but  no  children. 

At  the  death  of  the  testator,  July  26,  1861,  the  plaintiffs  and  the 
defendants  Ellen  Hall  and  Thomas  Hall,  children  of  Thomas  Hall, 
the  brother  of  the  testator,  were  competent  to  hold  real  estate. 
Isaac  Hall,  the  brother  of  the  testator,  was  naturalized  October 
23,  1840.  Ann  Hall,  wife  of  said  Isaac,  filed  her  deposition  May 
30,  1866,  and  was  naturalized  October  21,  1861. 

All  of  the  above  mentioned  persons  were  competent  to  hold  real 
estate  when  the  testator  died,  having  either  filed  the  deposition 
required  by  the  laws  of  this  State,  in  the  office  of  the  Secretary  of 
State,  or  having  been  naturalized  before  the  testator  died. 

Thomas  Spalding,  and  Sarissa,  his  wife,  to  whom  the  testator 
gave  a  life  estate  in  the  premises  in  question,  were  competent  to 
hold  real  estate  at  the  testator's  death. 

The  defendants  Jeremiah  B.  Spalding,  Susannah  E.  Spalding, 
and  Ann  Sarissa  Lewin  were  not  competent  to  take  and  hold  real 
estate  at  the  death  of  the  testator. 

Jeremiah  never  filed  any  deposition,  and  was  not  naturalized  until 
March  3,  1870.  Susannah  did  not  file  any  deposition  until  after 
the  testator's  death,  to  wit,  October  23,  1861,  and  was  naturalized 
December  19,  1863.  Ann  Sarissa  was  naturalized  November  25, 
1862,  and  she  filed  no  deposition  before  the  testator's  death,  nor  at 
any  time  afterwards.  Thomas  Isaac  died  after  the  testator's  death, 
and  never  filed  any  deposition,  nor  became  naturalized.  The  plain- 
tiffs Isaac  Hall  and  Susannah  A.  Schenck,  and  the  defendants 
Ellen  Hall  and  Thomas  Hall,  children  of  Thomas  Hall,  were  heirs 
of  their  brother,  Daniel  Hall,  who  died  after  the  testator's  death, 
leaving  no  widow  or  children. 
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Sidney  S^  Harris^  for  the  appellants. 
T.  Jdme8  Olov&r^  for  the  respondents. 

Gilbert,  J. : 

The  practice  adopted  by  the  judge  at  Circuit  of  directing  the 
jury  pro  forma  to  find  a  general  verdict  for  the  plaintiff,  then 
reserving  the  case  for  further  consideration,  and  afterwards  direct- 
ing a  general  verdict  for  the  party  entitled  to  it,  is  a  very  useful 
one  when  only  questions  of  law  are  involved,  and  it  was  expressly 
sanctioned  by  the  Code  of  Procedure.  (§  264.)  It  was  also  con- 
formable to  the  practice  before  the  legislature  had  interposed  its 
power  to  regulate  it  by  codification.  It  was  approved  by  this 
court  at  General  Term,  and  by  the  Court  of  Appeals  in  the  case 
of  Maria  Z.  Strong  v.  I7te  City  of  Brooklyn  (not  reported).  The 
Code  of  Civil  Procedure  (§  1189)  contains  a  provision  similar  to 
section  264  of  the  former  Code,  but  some  confusion  on  this  subject 
has  been  introduced  by  sections  1186  and  1234  of  the  Code  of 
Civil  Procedure.  As  the  judgment  in  this  case  was  entered  before 
the  latter  Code  went  into  operation,  it  is  not  necessary  to  deter- 
mine the  legal  effect  of  those  sections. 

If  a  devise  to  a  devisee,  who  is  incompetent  to  take,  be  void, 
then  this  action  is  within  the  words  of  the  act  relative  to  disputed 
wills.  (4  Edm.  Stat.,  504,  §  2.)  That  such  a  devise  is  void, 
that  is  of  no  force  or  efifect,  and  not  voidable  only,  is  clear.  The 
objection  of  the  defendants  on  this  point,  therefore,  was  properly 
overruled. 

Nor  can  we  assent  to  the  proposition  that  Susannah  E.  Spalding 
would  take  all  the  estate  devised  to  her  and  her  co-tenants  in  case 
of  the  incompetency  of  the  latter  to  take.  It  is  not  necessary  to 
dwell  on  that  proposition,  because  we  think  that  the  devisees  have 
established  a  valid  title  as  tenants  in  common  of  the  estate  in  con- 
troversy. 

The  testator  is  the  common  ancestor.  By  his  will  he  devised 
the  lands  in  controversy  to  his  sister  Sarissa  Spalding  and  her 
husband  Thomas  Spalding  for  and  during  their  lives  and  the  life 
of  the  survivor  with  remainder  to  the  children  of  his  said  sister, 
their  heirs  and  assigns  forever.     The  testator  died  July  26,  1861. 
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It  is  conceded  that  the  parents  of  these  children  were  competent 
to  hold  real  estate  at  the  time  of  the  testator's  death,  having  before 
that  time  made  and  filed  the  deposition  prescribed  by  section  15, 
article  2,  title  1,  chapter  1,  part  2  of  the  Revised  Statutes.  (1  R. 
S.,  720.)  Their  children,  however,  did  not  file  any  deposition  nor 
become  citizens  until  after  the  testator's  death.  The  plaintiff  con- 
tends that  by  reason  of  their  failure  to  file  depositions  in  confor- 
mity with  the  statute  last  cited  (1  R.  S.,  720,  §  15)  hefore  the  death 
of  the  testator^  the  devise  to  them  was  void.  A  devise  to  a  person,  who 
at  the  time  of  the  death  of  the  testator  was  an  alien  not  authorized 
to  hold  real  estate,  is  declared  by  statute  to  be  void.  (2  R.  S.,  57, 
§  4.)  It  win  be  noticed  that  this  statute  impliedly  declares  that 
there  may  be  aliens  who  are  authorized,  as  well  as  aliens  who 
are  not  authorized  to  hold  real  estate.  The  devisees  in  remainder 
in  this  case  are  collateral  heirs  of  the  testator,  but  being  aliens, 
the  common  law  incapacitated  them  from  taking  by  descent,  while 
it  enabled  them  to  take  by  devise  or  purchase,  subject  to  forfeiture  to 
the  State  upon  an  inquest  of  office  found.  (  Wadsworth  v.  Wads- 
worth,  2  Ker.,  376;  Goodrich  v.  RusaeU,  42  N.  Y.,  177.)  The 
disability  to  take  by  devise  or  purchase  was  created  by  statute.  (1 
R.  S.,  719,  §  8 ;  id.,  720,  §  17.)  Section  8  enumerates  the  persons 
capable  of  taking  and  holding  real  estate,  and  does  not  include  an 
alien  devisee.  Section  17  incapacitates  an  alien  from  taking  or 
holding  any  real  estate  which  may  have  been  devised  to  him  before 
he  became  a  resident,  and  made  the  deposition  prescribed  by  1  Revised 
Statutes,  720,  section  15,  before  referred  to.  The  question  is, 
whether  such  disability  has  been  removed  in  the  case  before  us. 

It  is  claimed  on  behalf  of  the  devisees,  Spalding  and  Lewin,  that  such 
disability  has  been  removed  by  the  provisions  of  the  act  of  1845  (chap. 
115)  to  enable  resident  aliens  to  hold  and  convey  real  estate,  etc. 
(4  Edm.  St.,  300.)  The  first  section  of  that  act  provides  that  any  alien 
resident  of  this  State  to  whom  any  real  estate  has  been  or  thereafter 
may  be  devised,  before  making  the  deposition  mentioned  may,  on 
filing  such  deposition,  hold  the  real  estate  devised  to  such  alien  in 
the  same  manner,  and  with  the  like  effect  as  if  such  alien  at  the  time 
of  such  devise  were  a  citizen.  These  devisees  are  within  that  descrip- 
tion of  persons.  There  can  be  no  doubt  that  this  enactment  protects 
and  confirms  the  devise  to  Susannah  E.  Spalding,  unless  to  give  it  that 
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effect  would  divest  a  vested  estate  in  the  citizen  heirs  of  the  testator. 
We  think  it  had  no  such  effect,  but  that  its  effect  was  to  lessen  the 
estate  which  but  for  the  statute  and  devise  would  have  descended  to 
the  citizen  heirs,  and  to  declare  that  the  estate  which  actually 
descended  to  the  latter,  should  be  defeasible  upon  the  filing  of  the 
depositions  aforesaid.  The  statute  cannot  be  defeated,  but  on  the 
contrary,  must  be  carried  into  effect,  if  any  legal  means  can  be 
devised  for  that  purpose.  We  find  no  diflSculty  in  performing  that 
duty.  For  it  is  necessary  only  to  hold  that  the  estate  which 
descended  to  the  citizen  heirs  was  subject  to  the  operation  of  the 
statute ;  that  the  fuU  effect  of  the  devise  was  postponed  until  said 
devisees  should  file  their  depositions,  and  that  in  the  meantime  the 
estate  was  vested  in  the  citizen  heirs,  subject  to  be  divested  by 
the  filing  of  the  depositions.  That  the  legislature  has  power  to 
make  such  a  change  in  the  rules  of  descent,  we  think  admits  of 
no  question.  (Cooley  Const.  Lim.,  359,  et  seq.)  It  is  equally  clear, 
that  the  object  of  the  act  of  1845  was  to  remove  the  disabilities 
resting  upon  alien  devisees,  at  the  time  of  its  passage,  in  case  they 
filed  the  deposition  referred  to.  It  is  worthy  of  mention  that  the 
fourth  section  of  this  act,  also,  in  terms,  enables  alien  heirs  to  take 
by  descent  from  a  resident  alien,  with  the  same  effect  as-  if  such 
resident  alien  were  a  citizen.  Strictly  construed,  this  provision 
would  not  embrace  a  descent  cast  from  a  citizen.  (See  La/rreau  v. 
Damgnon^  5  Abb.  [N.  S.],  367.)  It  is  not  necessary  to  decide 
whether  such  a  construction  would  be  compatible  with  the  intent  of 
the  legislature  manifested  in  the  act;  otherwise,  we  should  be 
strongly  inclined  to  hold  that  their  intention  in  enacting  the  fourth 
section  was  to  remove  from  resident  aliens  all  disability  to  hold  real 
estate  by  inheritance  from  a  resident  alien  ancestor,  who  had 
acquired  the  same  by  purchase,  and  to  confer  upon  them  capacity 
to  take  and  hold  the  same  in  case  they  should  take  the  preliminary 
proceedings  for  becoming  citizens.  That  object  is  in  furtherance 
of  enlightened  public  policy,  and  affords  complete  ground  for  a 
liberal  interpretation  of  the  statute.  But  whether  such  construction 
be  correct  or  not,  the  capacity  to  take  by  descent,  which  this  section 
confers  upon  resident  aliens,  authorizes  them  to  hold  real  estate 
devised  to  them  within  the  meaning  of  the  statute  of  wills.  (2  K. 
8.,  57,  §  4.)     The  statute  certainly  does  not  invalidate  a  devise  to 
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one  who  is  capable  of  taking  and  holding  real  estate,  either  bj  pur- 
chase, devise  or  descent  from  any  person.  It  does  not  require  a 
general  capacity  to  take  and  hold  by  all  modes  of  vesting  estates,  or 
a  special  capacity  to  take  and  hold  by  devise.  It  is  enough  if  the 
devisee  is  capable  of  holding  by  either  mode  of  devolving  seizin  of 
real  estate.  The  case  of  Heney  v.  The  Brooklyn  Benevolent  Society 
(39  N.  Y.,  333)  is  not  in  conflict  with,  but  is  rather  confirmatory 
of,  the  foregoing  views.  That  case  arose  under  section  1  of  the  act 
of  1843  (4  Edm.  Stat.,  299),  and  there  was  no  devise  or  grant  in 
the  case,  but  only  a  descent  cast  before  the  naturalization  of  the 
heirs.  Section  1  of  the  act  of  1843  only  enabled  heirs  of  the  intes- 
tate who  had  become  naturalized  hefore  his  deathy  to  inherit  his  estate ; 
whereas  the  first  section  of  the  act  of  1845,  in  terms,  confers  capacity 
to  take  upon  aUen  devisees  who  have  filed  the  deposition  after,  as 
well  as  those  who  had  filed  it  before  the  passage  of  the  latter  act. 
Nor  does  the  saving  clause  in  the  eleventh  section  of  the  act  of  1845 
qualify  the  operation  of  the  provisions  thereof  to  which  we  have 
referred,  for  the  reason  that  that  section  excepts  from  the  operation 
of  the  act  only  interests  which  had  become  vested  before  its  pas- 
sage ;  whereas  the  death  of  the  testator  did  not  occur  until  sixteen 
years  after  its  passage. 

The  result  is  that,  as  respects  Susannah  E.  Spalding,  the  devise 
is  good  by  virtue  of  the  original  act  of  1845,  she  having  filed  her 
deposition  conformably  to  section  15  of  the  Revised  Statutes,  before 
cited,  on  the  23d  of  October,  1861.  Jeremiah  B.  Spalding  and 
Ann  Sarissa  Lewin  have  never  filed  the  deposition  required  by  that 
statute,  but  we  think  such  omissions  have  been  cured  by  statutes 
amending  chapter  115  of  the  Laws  of  1845.  (Laws  of  1874,  chap. 
261 ;  Laws  of  1875,  chap.  38.)  The  latter  act  was  passed  March  3, 
1875.  This  suit  was  not  commenced  until  on  or  after  July  twenty- 
first,  following.  The  act  of  1875  confers  upon  heirs  and  devisees, 
being  of  the  blood  of  the  devisor,  whether  citizens  or  aliens,  capacity 
to  take  and  hold  the  real  estate  owned  and  held  by  the  devisor  at  the 
time  of  his  decease,  whether  such  devisor  was  an  alien  or  a  citizen, 
except  as  against  the  State  only.  The  saving  clause  contained  in 
section  2  of  the  act  of  1874  does  not  embrace  the  plaintifis,  because 
they  claim  by  descent,  and  not  by  "  devise,  grant,  gift  or  purchase." 

The  act  of  1875,  we  think,  was  plainly  intended  to  operate  retro- 
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actively,  and  its  effect  was  to  render  the  title  of  all  the  devibces, 
under  the  devise  in  controversy,  perfectly  valid  as  against  the 
plaintiffs,  before  the  commencement  of  this  action.  In  short,  the 
estate  of  the  heirs  was  defeasible  on  the  devisees  acquiring  capacity 
to  take  the  estate  by  filing  the  deposition.  Then  the  acts  of  1874 
and  1875  dispensed  with  the  formal  act  of  filing  a  deposition,  and 
conferred  the  requisite  capacity  to  take  without  that  formality. 
The  judgment  and  order  appealed  from  must  be  affirmed,  with  costs. 

Present  —  Babnabd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


THOMAS   H.  GEEATY  and  JOHN  K  KEIN,  Appellants, 
V.  PHILIP  H.  KEID,  Eespondknt. 

Justice  of  the  peace  in  Brooklyn  — juriaddctUm  of. 

Bj  section  36  of  chapter  125  of  1849,  conferring  the  same  jurisdiction  upon 
justices  of  the  peace  in  the  city  of  Brookl3m,  in  said  city,  as  justices  of  towns 
have  by  law  in  respect  to  the  Unons,  the  legislature  intended  to  restrict  the  terri- 
torial jurisdiction  of  the  justices  to  the  city  itself. 

Appeal  from  a  judgment  of  the  County  Court  of  Kings  county, 
reversing  a  judgment  of  a  justice  of  the  peace  in  favor  of  the 
plaintiff. 

The  only  question  presented  by  this  appeal  was  as  to  the  power 
of  a  justice  of  the  peace  of  the  city  of  Brooklyn  to  issue  and  cause 
a  summons  to  be  served  on  the  defendant  in  this  action,  in  the  town 
of  New  Lots,  in  Kings  county. 

John  F,  Baker^  for  the  appellants. 

Philip  8.  Crooke^  for  the  respondent. 

Gilbert,  J. : 

Under  the  Constitution,  as  amended  in  1869,  justices  of  the  peace 
in  cities  may  be  invested  with  such  powers  as  shall  be  prescribed 
HuK— Vol.  XIII         40 
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by  law.  (Art.  6,  §  18.)  This  is  a  new  provision,  and  enlarges  the 
power  of  the  legislatnre.  The  case  of  Brcmdon  v.  Avery  (22  N. 
T.,  469),  therefore,  is  not  now  an  authority  on  this  point. 

The  powers  of  a  justice  of  the  peace  in  the  city  of  Brooklyn 
are  derived  from  the  act  of  1849,  to  establish  courts  therein  (chap. 
125,  §  35).  That  act  confers  the  same  jurisdiction  i/n  said  city,  that 
justices  of  towns  have  by  law  in  respect  to  the  towns.  We  think 
the  fair  import  of  the  act  is  to  restrict  the  jurisdiction  of  justices 
of  the  peace  territorially,  to  the  city  exclusively ;  otherwise  no 
appropriate  meaning  can  be  given  to  the  phrases  "in  said  city,"  and 
"  in  respect  to  the  towns,"  used  in  the  act.  If  the  legislature  had 
intended  to  confer  precisely  the  same  jurisdiction  as  was  possessed 
by  justices  of  the  peace  in  towns,  they  would  have  omitted  those 
phrases  and  simply  granted  the  same  jurisdiction  as  had  been 
granted  by  law  to  such  justices.  When  the  act  of  1849  was  passed, 
the  legislature  had  no  power  to  confer  any  jurisdiction  upon  a  justice 
of  the  peace  that  was  not  strictly  local.  (^Brandon  v.  Avery,  supra.) 
It  must  be  presumed,  therefore,  that  the  legislature  intended  to 
keep  within  the  power  then  possessed  by  that  body,  and  the  language 
employed  must  be  construed  accordingly.  We  think,  therefore, 
that  the  justice  of  the  peace  in  this  case  acquired  no  jurisdiction 
by  means  of  the  service  of  the  summons  upon  the  defendant  in  the 
town  of  New  Lots. 

The  judgment  must  be  affirmed,  with  costs. 

Present  —  Baknakd,  P.  J.,  Gilbert  and  Dykman,  JJ. 
Judgment  affirmed,  with  costs. 
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JAMES  A.  R.  HAT,  Respondent,  v.  JOHN  HAT,  Appkllant. 

Setting  aside  of  contract  far  fraud --^  offer  to  restore  what  was  received  under  the  con- 
tract—  when  Thecessaryto  he  made  in  the  eamplaint — Joinder  of  causes  of  action. 

Where  an  action  is  brought  to  set  aside  a  contract,  on  the  ground  that  the  plain- 
tiff was  induced  to  enter  into  it  through  the  fraud  of  the  defendant,  it  is  not 
necessary  that  the  complaint  should  contain  an  offer  to  restore  what  has  been 
received  under  it. 

It  is  only  when  relief  against  an  illegal  contract  is  sought,  and  a  statute  requires 
that  an  offer  to  do  equity  must  be  made,  that  such  an  offer  is  necessary. 

A  joinder  in  one  complaint  of  a  cause  of  action,  arising  from  duress  and  restraint 
exercised  over  plaintiff's  ancestor  in  inducing  him  to  execute  a  will,  and  of  a 
cause  of  action  arising  from  false  representations  made  to  plaintiff,  by  reason 
of  which  plaintiff  waived  all  objections  to  the  probate  of  such  will,  is  proper. 

Appeal  from  an  order  made  at  the  Special  Term,  ovemiling  a 
demurrer  to  the  complaint. 

Samud  B.  Bigenbotam^  for  the  appellant. 

C.  F.  WeUsy  for  the  respondent. 

Gilbert,  J. : 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Barnard,  at 
Special  Term,  overruling  a  demurrer  to  the  complaint.  The  com- 
plaint alleges  in  brief,  that  the  plaintiff  is  the  son  and  sole  heir 
and  next  of  kin  of  James  Hay,  deceased.  That  while  said  James 
Hay  was  insane  and  under  tlie  duress  and  restraint  of  the  defendant, 
on  the  24th  of  September,  1869,  the  latter  extorted  from  him  an 
agreement  in  writing,  and  on  the  same  day,  with  fraudulent  intent 
and  unlawful  coercion,  induced  him  to  execute  a  will,  wherein 
defendant  is  named  sole  legatee  and  executor.  That  on  December 
31,  1870,  the  defendant  was  appointed  by  this  court,  committee  of 
the  person  and  estate  of  said  James  Hay,  who  had  been  adjudged 
a  lunatic. 

That  after  the  death  of  James  Hay,  the  defendant  concealing 
from  the  plaintiff,  who  had  until  then  resided  in  Scotland,  all  facts 
relating  to  the  mental  condition  and  restraint  of  James  Hay,  by 
false  representations  induced  the  plaintiff  to  enter  into  an  agreement 
with  him.  by  which  plaintiff  waived  all  objections  to  the  probate  of 
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the  will,  and  the  defendant  qualified,  and  has  ever  since  continued 
to  act  as  executor  thereof.  That  thereafter,  April  22,  1873,  the 
defendant,  by  like  concealment  and  false  and  fraudulent  represen- 
tations as  to  plaintiffs  interest  in  his  father's  estate,  obtained  from 
the  plaintiff  a  general  release,  individuallj  and  as  executor,  and  the 
prayer  of  the. complaint  is  that  these  four  instruments  be  adjudged 
to  be  void. 

The  defendant  demurs  on  two  grounds:  First,  misjoinder  of 
several  causes  of  action,  in  uniting  in  one  complaint  the  two  frauds 
perpetrated  upon  the  father  with  the  two  which  were  subsequently 
practiced  upon  the  son ;  second,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

A  plaintiff  who  seeks  equity,  must  do  equity.  Therefore,  if  he 
asks  the  court  to  decree  a  rescission  of  his  contract  with  a  defendant 
for  the  fraud  of  the  latter,  the  court  will  not  grant  him  the  relief, 
unless  he  restores  whatever  he  has  received  from  the  latter,  and 
which  rightfully  belongs  to  him.  That  condition  will  be  imposed 
whether  there  be  an  offer  to  restore  in  the  complaint  or  not.  It  is, 
however,  a  condition  of  granting  relief,  not  of  instituting  a  suit. 
It  is  only  when  relief  against  an  illegal  contract  is  sought,  and  a 
statute  requires  that  an  offer  to  do  equity  must  be  made  in  the 
complaint,  that  such  an  offer  is  necessary. 

We  think,  therefore,  that  an  offer  to  restore  is  not  a  necessary 
ingredient  of  the  cause  of  action,  and  that  a  demurrer  will  not  lie 
for  the  omission  to  insert  such  an  offer  in  the  complaint. 

The  joinder  of  the  several  causes  of  action  in  this  case  would 
not  have  rendered  a  bill  multifarious  according  to  the  practice  of 
courts  of  equity  before  the  Code  (Story  Eq.  PI.  [7th  ed.],  §§  531  to 
534,  539),  and  the  Code  is  still  more  comprehenfiive.  It  authorizes 
such  joinder  when  the  several  causes  of  action  arise  out  of  the 
same  transaction  or  transactions  connected  with  the  same  subject 
of  action.  The  subject  of  this  action  is  the  disherison  of  the 
plaintiff,  and  each  cause  of  action  is  directly  connected  therewitli. 
{JV.  T.  cmd  N.  H.  R.  R.  Co.  v.  Schuyler,  17  N.  Y.,  604.) 

The  order  must  be  affirmed,  with  costs. 

Dtkman,  J.,  concurred ;  Babnabd,  P.  J.,  not  sitting. 
Order  overruled,  demurrer  affirmed,  with  costs. 
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ELIZA  JANE  PARKINSON,  Spboial  Guardian  of  GEORGE 
W.  W.  RINCHEY,  AN  Infant,  Respondent,  v.  GEORGE  H. 
M.  JACOBSON  AOT  MART  8.  D.  JACOBSON,  his  Wife, 
MARY  A.  SHERMAN  and  SYLVESTER  J.  SHERMAN, 
HER  Husband,  and  others.  Appellants. 

Sale  of  infanfs  real  estate  —  mortgage  gw&n  iy  jmrdiaeer — toant  of  tUU  %n  iTifant — 

nodtfev^ee  to. 

In  proceedings  instituted  for  the  sale  of  the  real  estate  of  an  infant,  it  was  alleged 
that  his  father,  through  whom,  by  descent,  the  infant  acquired  title  to  the 
property  sold,  was  dead,  A  conveyance  of  the  property  was  duly  made  in 
such  proceedings  to  one  Jacobson,  who  gave  back  a  bond  and  mortgage  to 
secure  a  portion  of  the  purchase-money.  This  action  was  brought  against  the 
person  to  whom  Jacobson  had  conveyed  the  premises,  subject  to  the  mortgage, 
and  who  had  assumed  the  payment  thereof,  to  foreclose  the  same.  The 
defendant  set  up  as  a  defense  that  the  father  was  still  living. 

Hdd,  that,  as  the  answer  failed  to  set  up  any  eviction  or  disturbance  of  defend- 
ant's possession,  the  answer  was  properly  stricken  out  as  frivolous. 

Appeal  from  an  order  made  at  the  SpeciaJ  Term,  striking  out  a 
portion  of  the  defendant  Mary  A.  Sherman's  answer  as  frivolous 
and  irrelevant. 

Francis  Byvne^  for  the  appellants.  The  allegations  of  the 
answer  (stricken  out)  not  being  contradicted  by  affidavit,  are  to  be 
taken  as  true;  and  they  establish  a  total  failure  of  title  in  said 
infant,  and  either  a  willful  falsification  or  a  mistaken  assertion  of 
the  fact  that  said  Qeorge  Rinchey  was  not  alive ;  and  upon  either 
the  ground  of  fraud  or  mutual  mistake,  the  contract  of  sale  and 
the  bond,  mortgage  and  all  conveyances,  should  be  set  aside.  (1 
Stor/s  Eq.  [12th  ed.],  §§  140,  141,  142,  143,  144;  Denston  v. 
Morris,  2  Edward's  Ch.  R.,  37;  Rooseodt  v.  Fvltouy  2  Cow.,  129; 
Bennett  v.  Judson,  21  N.  Y.,  238 ;  Bvnghwnh  v.  Bingham,  1  Vesey, 
Senior,  127 ;  Stapleton  v.  Scott,  13  Vesey,  425 ;  HitcTicock  v.  Oid- 
dings,  4  Price,  135  ;  CKamplin  v.  Laytin,  1  Edw.  Ch.  R.,  471 ;  6 
Paige,  89.)  Omission  to  make  inquiries  was  not  negligence.  {Mead, 
AdnCx,  etc.,  v.  Bwnn,  32  K  Y.,  275.) 

TT.  T.  MUUken,  for  the  respondent.  A  grantee  of  the  equity  of 
redemption,  who  hajB  assumed  the  payment  of  the  mortgage,  cannot 
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contest  the  consideration  of  the  mortgage.  (Shadbolt  y.  Bassett^  1 
Lans.,  121 ;  Ritter  v.  PhiU/vpa,  53  N.  Y.,  586 ;  Freemcm  v.  Avldy 
44  id.,  60.)  Even  the  mortgagor  in  a  purchase-money  mortgage 
cannot  be  relieved,  on  the  ground  of  a  failure  of  title,  unless  he  has 
been  evicted.  {Ourtis  v.  Btcschy  39  Barb.,  661 ;  Bunvpus  v.  Plat- 
ner,  1  Johns.  Ch.,  213;  Alibott  v.  AUm^  2  id.,  213;  Ba/fiks  v. 
WalkeTy  2  Sandf .  Ch.,  344.)  The  fact  that  there  may  be  a  decree 
inj>er8on(mh  for  deficiency  does  not  alter  the  principle.  {Edwards 
V.  Bodine,  26  Wend.,  109;  MUler  v.  MorreU,  3  Edw.  Ch.,  560.) 
In  order  to  have  a  right  of  action  or  counter-claim  where  all  other 
conditions  exist,  there  must  be  a  surrender  of  the  property  to  one 
having  a  paramount  title.  (3  Washburn,  403 ;  Siniera  v.  SdltuSy  3 
Denio,  214 ;  St.  John  v.  Palmer^  6  Hill,  599 ;  Curtis  v.  Busck, 
39  Barb.,  661 ;  Wdlh&r  v.  McCa/rty^  3  Johns.,  471 ;  Kerr  v.  Shmo, 
13  id.,  236.) 

Gilbert,  J. : 

George  W.  Kinchey  was  the  owner  of  real  estate  in  the  city  of 
Brooklyn.  Plaintiff  was  his  wife  and  the  infant  ward  was  their 
child.  The  infant,  by  plaintiff,  presented  a  petition  to  the  Supreme 
Court  in  the  city  of  New  York,  on  the  27th  day  of  November, 
1867,  stating  that  the  father  had  died  on  the  20th  of  July,  1866,  in 
Mexico,  intestate,  seixed,  etc.,  leaving  the  infant  his  only  heir,  and 
prayed  for  leave  to  sell  said  property.  Plaintiff  was  appointed 
special  guardian,  and  the  several  proceedings  were  had  upon  the 
petition  resulting  in  an  order  for  the  sale  and  conveyance  of  the 
mortgaged  premises,  and  pursuant  to  such  order  the  same  were 
sold  and  conveyed  to  one  Jacobson.  Jacobson  gave  back  to  the 
plaintiff  the  bond  and  mortgage  in  suit  for  a  part  of  the  purchase- 
money.  Afterwards  Jacobson  conveyed  said  premises  to  the 
defendant  Mary  A.  Sherman,  and  she  ajssumed  the  payment  of  the 
mortgage.  The  defendants  now  set  up  as  a  defense  to  this  action 
that  Einchey  was  alive  when  said  order  of  sale  was  made,  but  do 
not  aver  any  eviction  or  disturbance  of  the  possession  of  said 
premises. 

We  think  the  defense  was  a  sham  one.  It  sets  up  no  breach  of 
covenant  by  the  plaintiff  nor  any  eviction  of  the.defendants.  It  is 
well  settled  that  where  the  purchaser  remains  in  quiet  and  peaceable 
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poBsesfiion  of  the  premises,  he  cannot  have  relief  against  the  contract 
to  pay  the  purchase-money  or  any  part  of  it  on  the  groimd  of  defect 
of  title,  nor  does  the  fact  that  there  may  be  a  judgment  for  a 
deficiency  against  the  defendants  enable  them  to  defend  because  of 
a  failure  of  their  title,  until  after  an  eviction.  (Thomas  on  Mort- 
gages, 292,  et  seq, ;  Thorp  v.  Xeokuk  Goal  Co.,  48  N.  Y.,  256.) 
The  order  must  be  affirmed,  with  costs  and  disbursements. 

Present  —  Babnabd,  P.  J.,  Gilbert  and  Dtkman,  J  J. 

Order  striking  out  parts  of  answer  affirmed,  with  costs  and  dis- 
bursements. 


ASA  W.  PARKER,   Respondent,  v.   THE  LONG  ISLAND 
RAILROAD  COMPANY,  Appellant. 

Exemplary  damage$  —  when  not  cUUneabU, 

The  plaintiff,  in  pursuance  of  a  contract  made  with  the  defendant,  claimed  to  be 
entitled,  by  virtue  of  a  commutation  ticket,  to  ride  to  East  New  York.  Having 
exercised  this  right  for  some  time  the  defendant  refused  to  carry  him  to  that 
point  unless  he  would  pay  extra  fare  from  Jamaica  to  East  New  York;  and 
upon  his  refusal  so  to  do,  in  obedience  to  an  order  of  the  defendant,  the  con- 
ductor ejected  him  from  the  train,  using,  in  so  doing,  no  unnecessary  violence. 
Upon  the  trial  of  this  action,  brought  to  recover  damages  for  so  doing,  the 
court  charged  that  the  evidence  was  not  sufficient  to  give  punitive  damages 
against  the  conductor,  but  that  plaintiff  was  entitled  to  have  the  railroad 
company  punished  to  such  an  extent  as  the  jury  should,  in  their  discretion, 
say  the  facts  authorized  and  demanded.    Held,  that  the  charge  was  erroneous. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

EAward  E.  Sprague,  for  the  appellant 

S.  D.  Morris^  for- the  respondent. 
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Gilbert,  J. : 

In  July,  1876,  plaintiflE  made  an  agreement  with  defendant  to 
caiTy  him  for  one  year  between  Ridgewood  and  Brooklyn,  and  the 
agent  of  the  defendant,  with  whom  the  contract  was  made,  told 
the  plaintiflE  that  the  commutation  was  good  to  either  Long  Island 
City,  Bushwick  or  East  New  York.  At  that  time  the  defendant 
gave  him  six  commutation  books  for  the  months  up  to  January,  and 
promised  to  give  the  balance  of  the  books  before  the  expiration  of 
the  first  six  months.  The  books  delivered  were  books  of  the  South- 
em  Railroad  Company,  the  predecessors  of  the  defendant.  Plaintiflf 
afterwards  rode  between  Ridgewood  and  the  three  Stations  last 
named,  respectively,  his  right  to  do  so  not  having  been  disputed 
until  about  25th  September,  1876,  when  the  defendant  refused  to 
carry  him  to  East  New  York  unless  he  paid  the  fare  between 
Jamaica  and  East  New  York.  PlaintiflE  tendered  his  ticket  and 
refused  to  pay ;  thereupon  he  was  ejected,  pursuant  to  an  order  of 
the  defendant,  the  conductor  using  only  nominal  force  in  removing 
him  from  the  car.     The  jury  rendered  a  verdict  for  $400. 

Assuming  that  the  contract  between  the  parties  entitled  the  plaintiflE 
to  ride  on  the  railroad  running  between  Jamaica  and  East  New  York, 
the  exclusion  of  him  from  the  car  was  wrongful  and  the  defendant 
is  liable  for  the  damages  sustained  by  the  plaintiflE  in  consequence 
thereof.  It  may  well  be  doubted,  however,  whether  the  plaintiflE 
really  had  the  right  which  he  asserted.  We  have  not  considered 
that  question,  as  there  is  another  one  which  is  decisive.  The  judge, 
after  instructing  the  jury,  as  the  evidence  required  him  to  do,  that 
there  was  not  suflBcient  evidence  to  give  punitive  or  exemplary 
damages  against  the  conductor,  and  that  the  plaintiflE  had  admitted 
that  he  had  suflEered  only  nominal  damages,  gave  this  further  instruc- 
tion, namely,  "  that  he  "  (the  plaintiflE)  ^*  is  entitled  to  have  this  rail- 
road company  punished  to  such  an  extent  as  the  jury  shall,  in  their 
discretion,  say  the  facts  authorize  and  demand." 

"We  think  that  the  judge  erred  in  permitting  the  jury  to  give 
exemplary  damages.  It  was  conceded  that  nothing  in  the  conduct 
of  the  conductor  warranted  any  thing  more  than  compensatory 
damages.  And  yet  the  defendant  is  liable  only  for  the  acts  of  the 
conductor.  The  fact  that  he  acted  under  the  orders  of  the  defend- 
ant, only  proves  the  authority  of  the  conductor  to  do  the  acts. 
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The  law  would  imply  the  same  authority  from  the  nature  of  his 
employment.  In  Ha/mUton  v.  Third  Avemie  Railroad  Company 
(53  N.  Y.,  30)  the  Court  of  Appeals,  per  Gkoveb,  J.,  held  that 
"  no  case  for  exemplary  damages,  had  the  action  been  against  the 
conductor,  was  established,  and  if  not  against  hiiu,  clearly  not 
against  the  master."  Upon  principle,  the  rule  cannot  be  otherwise 
where  a  conductor  executes  an  order  of  his  master  which  was  given 
without  evil  intent.  The  case  does  not  furnish  the  slightest  evi- 
dence indicating  that  the  company  entertained  any  malice  or  ill-feel- 
ing toward  the  plaintiff,  or  that  the  order  under  which  the  con- 
ductor acted  was  given  with  any  intention  to  injure  the  plaintiff, 
or  with  any  other  purpose  than  that  of  the  assertion,  in  good  faith, 
of  a  legal  right  supposed  to  belong  to  the  defendant,  and  the  per- 
formance of  an  official  duty  by  the  officer  who  issued  the  order. 
In  such  a  case  punishment  is  not  deserved,  and  an  example  is  not 
necessary.  It  is  only  in  cases  of  moral  wrong,  recklessness  or 
maUce,  that  the  exceptional  rule  of  public  policy,  which  allows 
exemplary  damages,  applies.    (53  N.  Y.,  mpra.) 

The  judgment  must  be  reversed,  and  a  new  trial  gi'anted,  with 
costs  to  abide  the  event. 

Dykman,  J.,  concurred ;  Barnard,  P.  J.,  dissented. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event. 


THE  KNICKERBOCKER  LIFE  INSURANCE  COMPANY, 
Eespondent,  v.  GEORGE  W.  NELSON  and  others. 
Appellants. 

Bands  and  mortgages  —  usury  in  —  by  wTiom,  after  conveyance  of  the  mortgaged 
property,  it  may  be  set  up. 

One  Nelson,  on  October  18,  1874,  in  pursuance  of  an  usurious  agreement  entered 
into  between  himselr  and  the  plaintiff,  executed  and  delivered  to  it  four  bonds 
and  mortgages.  On  February  19,  1875,  he  conveyed  the  property  covered 
thereby  to  one  L.,  subject  to  the  mortgages.  On  March  15,  1875,  L.  conveyed 
the  same,  subject  to  the  mortgages,  to  W.,  who,  on  March  23, 1876,  reconveyed 
the  premises  to  Nelson,  the  conveyance  not  being  stated  to  be  subject  to  the 
mortgages. 

Hujsr— Voj.  XIII.    41 
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In  an  action  brought  to  foreclose  the  mortgages,  held,  that  Kelson,  being  the 
"  borrower,"  and  the  mortgages  being  liens  only  upon  his  own  property,  was 
entitled  to  set  up  the  defense  of  usury  and  have  the  bonds  and  the  mortgages 
collateral  thereto  declared  null  and  void. 

QiuBre,  whether,  if  any  of  the  intermediate  grantees  of  the  property  had  become 
bound  for  the  payment  of  the  bond  and  mortgage,  the  mortgage  might  not  be 
considered  as  collateral  security  for  that  liability,  and  enforceable  with  it. 

Appeal,  by  George  W.  Nelson,  from  a  judgment  entered  upon  the 
trial  of  this  action  by  the  court  without  a  jury. 

Morris  <&  Pearsall,  for  the  appellant. 

Hervry  W.  Johnson^  for  the  respondent. 

Gilbert,  J. : 

This  is  an  action  to  foreclose  four  mortgages  executed  by  George 
W.  Nelson  to  the  plaintiff,  upon  premises  situated  in  the  city  of 
Brooklyn,  to  secure  the  payment  of  his  bonds  for  the  aggregate 
sum  of  $70,000,  each  dated  on  the  13th  and  recorded  on  the  15th 
of  October,  1874,  and  to  enforce  the  personal  liability  of  Nelson 
upon  said  bonds.  Nelson  set  up  the  defense  of  usury.  The  justice 
at  Special  Term  found,  as  matter  of  fact,  that  the  bonds  and  mort- 
gages were  executed  pursuant  to  a  corrupt  and  usurious  agreement. 
He  also  found  that,  on  the  19th  day  of  February,  1875,  Nelson  and 
his  wife  conveyed  the  mortgaged  premises  to  Felix  W.  Leinbach, 
Augustus  Wellee  and  Simon  0.  Pettee,  subject  to  the  mortgages ; 
that  on  the  15th  of  March,  1875,  the  said  Leinbach,  Wellee  and 
Pettee,  conveyed  said  premises  to  the  defendant,  Charles  M.  "Watkins, 
subject  to  said  mortgages  ;  and  that  on  the  23d  day  of  March,  1876, 
"Watkins  reconveyed  the  premises  to  the  defendant  Nelson,  which 
conveyance  was  not  made  subject  to  the  mortgages  in  question,  or 
either  of  them. 

As  conclusions  of  law  the  court  found,  that  Nelson  could  not 
avail  himself  of  the  defense  of  usury  so  far  as  the  mortgages  affect 
the  land  covered  thereby,  but  that  ajs  to  his  liability  upon  his  bonds 
said  defense  of  usury  was  available,  and  as  to  such  h'ability  said  bonds 
and  mortgages  are  usurious  and  void.  Judgment  was  entered 
accordingly. 
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I  think  the  facts  found  do  not  warrant  the  conclusion  of  law,  and 
that  Nelson  was  entitled  to  a  judgment  avoiding  the  bonds  and 
mortgages  altogether.  He  is  the  "borrower."  As  such  he  is 
entitled,  by  the  express  provisions  of  the  statute,  to  have  the  usuri- 
ous contract  annulled,  and  the  bonds  and  mortgages  surrendered 
and  canceled  without  paying  or  offering  to  pay  any  part  of  the 
money  loaned.  (1  Edm.  Stat's,  725,  §8;  4  id.,  460,  §§4,  5  ;  JKiiv- 
tum  V.  Farmers?  Tryst  Co,,  3  Coms.,  498 ;  AUerton  v.  Belden^  49 
N.  T.,  378.)  The  usury  having  been  proved  Nelson  is  entitled  to 
the  reUef  provided  by  the  statute,  and  I  cannot  find  any  authority 
for  imposing  any  restriction  upon  such  relief.  If  he  is  entitled  to 
any  relief  at  aU  it  must  be  full  relief,  without  any  condition  or 
limitation,  for  the  reason  that  he  is  the  "  borrower,"  and  has  never 
been  released  from  his  obligation  as  such.  The  statute  absolutely 
requires  the  court  to  afford  that  rehef  to  a  "  borower "  who  has 
legally  established  the  invalidity  of  the  usurious  contract. 

Nor  is  there  any  way  by  which  a  usurious  debt  or  security,  in 
whole  or  in  part,  can  be  rendered  valid  as  an  executory  contract. 
The  statute  makes  it  void  in  its  inception,  and  so  it  must  forever 
remain.  {MiUer  v.  HvU,  4  Denio,  104 ;  Brackett  v.  Ba/mey,  28 
N.  Y.,  833  ;  Cape  v.  WKeder,  41  id.,  303-311-314r-315.) 

It  has  been  held  in  many  cases  that  a  grantee  of  "  the  equity  of 
redemption,"  as  the  interest  of  the  mortgagor  in  mortgaged  prem- 
ises has  been  designated,  is  not  a  borrower  within  the  meaning  of 
the  statute,  nor  in  privity  with  him  as  to  so  much  of  the  estate 
mortgaged  as  is  necessary  to  satisfy  the  mortgage  debt,  and  that, 
therefore,  such  grantee  cannot  question  the  validity  of  the  mort- 
gage. Various  reasons  for  so  incapacitating  such  a  grantee  have 
been  assigned  besides  the  lack  of  privity  mentioned.  By  some  it 
has  been  said  that  the  mortgagor,  by  conveying  the  mortgaged 
premises,  subject  to  the  mortgage,  or  by  assigning  them  upon  trust 
to  pay  the  usurious  debt,  makes  an  appropriation  of  the  property 
for  the  payment  of  said  debt ;  that  if  such  grantee  were  allowed 
the  defense  it  would  not  inure  to  the  benefit  of  the  borrower,  but 
would  operate  to  discharge  such  grantee  pro  tcmto  from  the  pay- 
ment of  the  money  which  he  had  agreed  to  pay,  and  that  the  stat- 
ute was  not  intended  for  such  a  purpose.  {Merchants^  Ex.  If.  Bh.  v. 
Com^  Wa/rehou8^  Oo.^  49  N.  Y.,  643,  and  cases  cited.)    Others  have 


Digitized  by 


Google 


324       KNICKERBOCKER  LIFE  INS.  CO.  v,  NEI^ON. 
Second  Department,  February  Term,  1878. 


said  that  a  sale  of  the  mortgaged  premises,  subject  to  the  mortgage, 
is  an  affirmance  of  the  mortgage.  These  reasons,  however,  can 
mean  nothing  more  than  that  the  mortgagor  has  put  his  grantee 
in  a  position  that  wiU  disable  him  from  setting  up  the  usury; 
for  no  principle  is  better  settled  than  that  a  usurious  contract 
is  wholly  incapable  of  confirmation.  It  seems  to  me  that  the 
reason  stated  in  Hartley  y.  Harrison  (24  N.  Y.,  170),  namely, 
that  such  grantee  is  a  stranger  to  the  usurious  contract,  and  is  not 
in  privity  with  the  mortgagor,  because  he  took,  not  the  whole 
estate,  but  the  equity  of  redemption  only,  and  therefore  the  usury 
does  not  aflfect  him  in  his  person  or  estate,  would  have  better 
support,  in  principle,  than  either  of  the  others  mentioned,  if  a 
conveyance  by  a  mortgagor  of  the  mortgaged  premises  did  not 
pass  the  entire  estate  therein.  But,  in  this  State,  a  mortgage  is 
a  mere  incumbrance,  extinguishable  by  a  tender.  The  whole 
legal  estate  remains  in  the  mortgagor,  notwithstanding  the  mortgage 
{KoHrigJvt  v.  Cody,  21  N.  Y.,  343 ;  Ten  Eyck  v.  Craig,  62  id.,  406, 
421),  and  will  pass  by  a  conveyance  from  him,  without  any  convey- 
ance from  the  mortgagee,  charged  only  with  a  lien  for  the  mortgi^ 
debt.     (Id.) 

Whatever  ground  may  be  assumed,  however,  for  incapacitating  a 
grantee  from  setting  up  the  defense  of  usury,  the  rule  has  had,  and 
in  the  nature  of  things  can  have,  no  other  eflEect,  than  to  close  his 
mouth.  No  conveyance,  or  other  act  of  the  grantor,  can  render 
valid  the  usurious  debt  or  security ;  nor  can  a  mortgage  which  is 
void  for  usury  be  converted  into  a  valid  charge  upon  the  land 
described  therein,  otherwise  than  by  surrendering  the  mortgage, 
purging  the  transaction  of  the  usury,  and  executing  a  new  instru- 
ment for  that  purpose.  The  argument  that  usurious  mortgages  can 
become  'oalid  liens,  as  against  anybody,  is  not  supported  by  any 
authority  that  I  have  met  with.  The  most  that  lias  been  decided 
upon  that  subject  is,  that  grantees  of  the  "  equity  of  redemption  " 
cannot  be  heard  to  allege  the  invalidity  of  them.  In  Cope  v. 
Wheeler  (mprd),  Woodruff,  J.,  whose  opinion  is  cited  by  the  plaintiff 
held  expressly,  that  the  ability  of  a  mortgagee  to  enforce  his  lien 
against  his  grantee,  arose,  not  from  the  fact  that  the  mortgage  was  not 
void  as  between  the  parties  thereto,  but  the  grantee  was  not  at  liberty 
to  use  that  as  a  defense,  having  retained  in  his  hands  the  amount. 
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Hence,  a  grantor  who  is  the  actual  boirower,  may  still  aver  and 
prove  the  usury,  whensoever  it  becomes  necessary  to  protect  himself 
or  his  property  against  liability  for  the  usurious  debt.  If,  after 
having  conveyed  the  mortgaged  premises,  he  is  discharged  from  the 
debt,  he  ceases  to  be  the  borrower,  for  the  reason  that  in  fact,  or 
in  legal  effect,  he  has  returned  the  money  borrowed,  and  the  entire 
obligation  of  a  borrower  has  been  extinguished.  A  reconveyance 
to  him  of  the  whole  estate  mortgaged,  and  not  of  the  "  equity  of 
redemption  "  only,  would  not  revive  the  debt  or  rehabilitate  him  as 
a  borrower,  but  would  merely  invest  him  with  the  rights  of  a  pur- 
chaser. The  statute  was  designed  to  relieve  only  the  injured  party 
to  the  usurious  contract  by  releasing  him  from  liability  thereon.  If 
this  liability  has  been  already  discharged,  nothing  remains  for  the 
statute  to  operate  upon.  The  security  falls  with  the  debt  so  far  as 
the  borrower  is  concerned.  A  grantee  will  be  estopped  from  claiming 
that  such  dischai-ge  has  avoided  the  security,  when  it  appears  that 
he  took  the  land  subject  to  it,  and  that  the  debt  has  not  in  fact  been 
paid.  The  same  principle  of  estoppel  would  be  applicable  to  a 
grantee  who  had  taken  a  conveyance,  subject  to  a  mortgage,  which 
had  been  paid  by  the  mortgagor.  But,  I  apprehend  that  the  mort- 
gagor, on  reacquiring  the  property,  would  not  be  estopped  from 
pleading  the  payment  of  his  mortgage  in  defense  of  an  action  for 
the  foreclosure  thereof.  A  mere  purchaser  from  the  grantee  stands 
in  his  shoes.  That  is  the  principle  decided  in  Sche/^merhom  v. 
Talman  (14  N.  T.,  93),  for  in  that  case  the  plaintiff,  who  was  the 
borrower,  repurchased  the  mortgaged  premises  after  he  had  obtained 
a  discharge  in  bankruptcy  from  all  his  debts.  The  decision  is  put 
distinctly  upon  the  ground  that  he  sought  relief,  only  by  virtue  of  the 
title  which  he  acquired,  after  his  discharge  in  bankruptcy.  (See 
also  Whedock  v.  .Z^,  64  N.  Y.,  247.)  In  the  case  before  us  Nelson 
is  the  maker  of  the  bonds  and  mortgages,  the  usurious  contract  was 
made  with  him  and  he  has  never  been  discharged  from  liability 
thereupon,  consequently  he  is  entitled  to  have  his  bonds  declared  void. 
When  that  shall  be  done,  the  liens  of  the  mortgages,  being  merely 
collateral  to  the  bonds,  will  necessarily  cease  for  the  reason  that 
they  are  liens  only  on  his  property.  Those  liens  cannot  be  preserved 
as  against  Watkins,  the  defendant  who  made  the  reconveyance,  for 
he  no  longer  has  any  interest  in  the  mortgaged  premises,  and  he  is 
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not  liable  for  the  payment  of  the  nsurions  debt.  The  decree  against 
him  in  this  case  is  wholly  inoperative  and  nugatory.  If  there  had 
been  a  personal  liability  on  the  part  of  the  defendant  Watkins  to 
pay  the  mortgage  debt,  perhaps  it  would  not  be  in  the  power  of 
Nelson  and  himself,  by  any  act  of  their  own,  to  release  that  liability 
without  the  consent  of  the  mortgagee  (see  HarUey  v.  Harrison^ 
[mpra\  ;  Stephens  v.  CashacTcer^  8  Hun,  116),  and  in  that  case,  if  a 
strong  desire  to  frustrate  the  statute  of  usury  should  be  indulged, 
the  mortgages  might  be  treated  as  collateral  security  for  that 
liability,  and  enforceable  with  it.  But  no  personal  liability  on  the 
part  of  Watkins  exists.  The  mortgages,  therefore,  stand  as  liens 
on  lands  belonging  to  Nelson,  created  by  him,  as  securities  for  his 
bonds  only,  on  which  he  is  still  liable,  and  those  bonds  are  void. 
He  is  entitled,  therefore,  to  all  the  consequences  of  a  successful 
defense  of  usury,  namely,  the  avoidance  of  the  usurious  contract 
and  all  securities  given  in  pursuance  thereof.  It  follows  that  the 
judgment  is  right,  so  far  as  it  adjudges  the  bonds  to  be  void,  but 
that  it  is  erroneous  so  far  as  it  directs  or  permits  an  enforcement  of 
the  mortgages  against  the  land. 

The  judgment  should  be  reversed,  and  a  judgment  in  the  usual 
form  should  be  entered  in  favor  of  the  defendant  Nelson,  with  costs. 

Present  —  Gilbert  and  Dykman,  J  J. ;  Barnabd,  P.  J.,  not  sitting 

Judgment  reversed,  so  far  as  it  decrees  a  foreclosure  and  sale 
under  the  mortgage  set  forth  in  the  complaints,  and  judgment 
ordered  that  the  bond  and  mortgage  both  be  declared  void,  and  that 
the  complaint  be  dismissed,  with  costs. 


Digitized  by  VjOOQlC 


HOYT  V.  MEAD.  327 


Second  Department,  Februabt  Term,  1878. 


JAMES     HOYT,     Respoxndent,     v.    GEORGE     W.     MEAD, 
Impleaded    with    MARTIN    R.    MEAD,    Appellant. 

SAMUEL    HOYT,    Respondent,    v,    SAME, .  Appellant. 

Note  —  additum  of  word  '*  surety  "  to  name  of  one  Joint  maker  —  action  Tiow  brought 

thereon. 

Where  two  persons  execute  a  note  and  one  of  them  adds  to  his  signature  the 
the  word  "surety  "  both  are  to  be  treated  as  makers  of  the  note  and  may  be 
joined  as  defendants  in  an  action  upon  it;  nor  is  the  liability  of  the  surety 
to  the  holder  of 'the  note  affected  by  any  equities  existing  between  such  surety 
and  his  oo-def  eildant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
a  verdict  directed  by  the  court. 

This  action  was  brought  upon  the  following  note : 

"  $1,400.  Bedfobd,  April  1,  1871. 

On  demand  for  value  received  we  promise  to  pay  Samuel  Hoyt, 

or  order,  fourteen  hundred  dollars  with  interest  at  seven  per  cent 

per  annum. 

M.  R.  MEAD, 

GEO.  W.  MEAD, 

SuretyP 

The  complaint  was,  in  the  ordinary  form,  against  the  makers  of  a 
promissory  note.  On  the  trial  the  plaintiflE  produced  and  proved 
the  note  and  the  payment  of  certain  interest  thereon  and  rested. 
Whereupon  the  defendant  George  W.  Mead  moved  that  the  com- 
plaint be  dismissed  as  to  him  on  the  following  grounds : 

First.  Generally  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  as  against  him,  the  said  George  W.  Mead. 

Second.  That  there  was  no  evidence  to  bind  him  or  make  him 
personally  responsible,  nor  could  he  be  held  as  surety  on  the  note 
in  suit  under  the  complaint,  but  that  the  plaintiff  should  have 
declared  specifically  on  said  defendant's  contract  as  surety. 

The  motion  was  denied. 

J.  TT.  Orieff^  for  the  appellant.  The  objection  that  several  causes 
of  action  were  improperly  united  was  properly  taken  by  answer,  it 
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not  appearing  upon  the  face  of  the  complaint.  (Code  of  Procedure, 
§§  144,  147.)  Causes  of  action  so  united  must  all  belong  to  one  of 
these  classes,  *  *  *  must  affect  all  the  parties  to  the  action, 
*  *  *  and  must  be  separately  stated.  (Code  of  Procedure, 
§  167 ;  Ba/rton  v.  Sp&is,  5  Hun,  60 ;  Alien  v.  Rigkimere^  20  Johns., 
164 ;  Brewster  v.  Silence^  4  Seld.,  207 ;  AUen,  v.  Fosgate^  11  How. 
Pr.,  218 ;  Be  Bidder  v.  Schemierhomy  10  Barb.,  638 ;  Hier  v. 
Staples,  51  N.  T.,  136 ;  Braver  v.  Snow,  20  id.,  331 ;  Hmd&rson 
V.  Ma/rvi/n,  31  Barb.,  297.)  A  person  who  guarantees  a  note  is,  in 
no  sense,  a  party  to  the  note ;  his  contract  is  special  and  must  be 
specially  declared  on.  Accordingly,  where  it  appears  upon  the  face 
of  the  instrument  that  one  of  the  makers  signs  as  surety,  no  recovery 
can  be  had  against  him  without  declaring  especially  on  the  contract. 
(Edwards  on  Prom.  Notes,  219  [ed.  of  1857] ;  ElUs  v.  Brown,  6 
Barb.,  282 ;  5  Wend.,  307 ;  2  Hill,  190 ;  AUen  v.  Fosgate,  11  How., 
218;  BuOer  v.  Rmoson,  1  Denio,  105 ;  1  Chitty  Plead.,  339.) 

Close  cfe  Robertson,  for  the  respondent. 

Gilbert,  J. : 

The  promissory  note  in  suit  is  a  contract  between  both  defendants 
and  the  plaintiff,  to  pay  a  definite  sum  of  money.  It  is  the  several 
promise  of  each  defendant,  and  the  joint  promise  of  both.  {March 
V.  Ward,  Peak,  Ca.,'130 ;  Clerk  v.  Blackstock,  Holt  [N.  P.],  474 ; 
1  Pars.,  N.  and  B.,  251.)  They  must,  therefore,  be  treated  as 
makers  of  the  note,  for  to  hold  otherwise  would  contradict  the  note, 
which  is  not  allowable.  If,  in  fact,  George  W.  Mead  is  a  surety  for 
his  co-defendant,  he  may  have  certain  equitable  rights  aliunde  the 
contract,  but  that  does  not  affect  his  liability  to  the  plaintiff,  {ffyh- 
hard  v.  Chrniei/,  64  K  Y.,  457.) 

All  the  makers  of  a  promissory  note  may  be  joined  in  an  action 
upon  it,  whether  it  be  a  joint  or  several  contract.  (Code  of  Civil 
Procedure,  §  454 ;  Code  of  Proc.,  §  120 ;  Moak's  Van  Santvoord's 
PI.  [3d  ed.],  124.) 

No  defense  having  been  shown,  the  court  properly  directed  a 
verdict  for  the  plaintiff.     The  judgment  should  be  affirmed. 

Present  —  Babnabd,  P.  J.,  and  Gilbekt,  J;  Dykman,  J.,  not 
sitting. 

Judgment  affirmed,  with  costs. 
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MARGARET  COSGROVE,  as  Administbatrix,  etc.,  of  JOHN 
COSGROVE,  Deceased,  Respondent,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PAlNY,  Appellant. 

NegUgence  —  in  order  to  create  UabUity,  must  contribute  to  or  cause  the  accident 

One  Baninger  was  driving,  plaintiflTs  intestate  and  himself  being  in  a  one-horse 
wagon,  on  a  highway  crossing  defendant's  railroad.  While  at  a  safe  distance 
therefrom  they  became  aware  of  the  approach  of  an  engine,  and  Barringer  at 
once  endeavored  to  stop  the  horse  and  succeeded  in  checking  him,  he  started 
again  and  was  again  brought  under  control,  but  started  a  third  time  and  ran 
into  the  engine.    The  bell  of  the  engine  was  not  rung  as  required  by  law. 

In  an  action  to  recover  damages  for  the  killing  of  plaintiff's  intestate,  held,  that 
although  negligence  on  the  part  of  Barringer  could  not  be  imputed  to  the 
deceased,  yet  as  defendant's  neglect  to  ring  the  bell  did  not  contribute  to,  or 
cause  the  accident  the  plaintiff  could  not  recover. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial,  made 
upon  the  minutes  of  the  justice  before  whom  the  action  was  tried. 

FlaintifPs  mtestate  and  one  Barringer  were  riding  in  a  wagon  on 
a  highway  which  crossed  defendant's  raiboad.  Barringer  was 
driving,  and  the  horse,  becoming  unmanageable,  ran  into  the  loco- 
motive and  plaintiff's  intestate  wa^  killed.  Barringer  and  plaintifiPs 
intestate  were  aware  of  the  approach  of  the  defendant's  train.  The 
evidence,  as  to  whether  or  not  the  bell  on  the  engine  wa^  rung,  was 
conflicting. 

Fnmk  Loomia^  for  the  appellants. 

H.  A.  Ndson^  for  the  respondent. 

GiLBEBrr,  J. : 

The  negligence  imputed  to  the  defendant  consists  of  an  omission 
to  ring  the  bell  or  sound  the  whistle,  a^  required  by  statute.  (3 
Edm.  Stat,  643,  §  7.)  The  evidence  on  this  subject  was  conflict- 
ing, that  on  the  part  of  the  defendant  being  positive,  and  that  on 
the  part  of  the  plaintiff  being  negative  merely.  Perhaps,  imder 
Hun— Vol.  XIIL        42 
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the  circumstances,  the  defendant's  witnesses  deserved  the  most 
credence.  Still,  I  think,  it  was  the  province  of  the  jury  to  deter- 
mine the  question  of  fact  which  arose  upon  the  testimony  on  this 
point.  Two  of  the  plaintifPs  witnesses  testified,  that  the  bell  was 
not  rung,  not  merely  that  they  did  not  hear  it  ring ;  and  it  suf- 
ficiently appears  I  think  that  they  were  listening,  and  watching 
the  approach  of  the  engine.  A  nonsuit,  therefore,  would  have 
been  erroneous.  Assuming  that  the  bell  was  not  rung,  the  case 
turns  upon  the  question  whether  the  omission  to  ring  it  caused  the 
accident.  The  instructions  given  to  the  jury  upon  this  subject 
were  accurate  and  explicit.  They  were  charged  that  "  the  accident 
must  have  been  occasioned  by  the  failure  to  ring  the  bell  in  order 
to  make  the  defendants'  liable."  In  McGrath  against  this  defendant 
(63  N.  T.,  528),  the  rule  of  law  is  laid  down  by  the  Court  of 
Appeals  thus :  "  Under  the  laws  which  make  it  the  duty  of  rail- 
road companies  to  put  signboards  and  ring  the  bell  and  blow  the 
whistle  at  railroad  crossings,  an  omission  of  that  duty,  if  the  jury 
found  that  it  contributed  in  any  way  to  the  accident,  would  make 
the  defendant  liable."  In  Johnson  v.  Ilvdson  Rwer  Railroad 
Com/pcmy  (20  N.  T.,  73),  the  same  court,  Denio,  J.,  delivering 
the  opinion,  held  that,  to  carry  the  case  to  the  jury  the  evidence 
on  the  part  of  the  plaintiff  must  be  such  as,  if  believed,  would 
authorize  them  to  find  that  the  injury  was  occasioned  solely  by  the 
negligence  of  the  defendant.  In  WUds  v.  Hudson  Rwer  Rail- 
road  Compamy  (24  N.  Y.,  430),  and  in  Qrippe  against  this  defendant 
(40  N.  Y.,  61),  the  same  court  expressly  sanctioned  and  approved  the 
following  instruction  to  the  jury,  viz.,  that  "  if  the  deceased, 
knowing  the  position  of  the  railroad,  approached  the  crossing  at 
such  a  rate  of  speed  that  he  was  unable  to  stop  his  horse  before 
getting  upon  the  track,  and  in  consequence  thereof  the  collision 
occurred,  the  plaintiff  cannot  recover." 

The  rule  of  contributive  negligence  is  generally  invoked  for  the 
determination  of  cases  like  this.  That  rule  as  stated  by  text  wri- 
ters generally,  and  very  often  when  laid  down  by  judges,  embraces 
the  element  of  fault,  nonfeasance  or  misfeasance  on  the  part  of 
the  plaintiff.  The  rule  so  stated  would  not  be  applicable  to  a  case 
of  mere  casualty,  where  the  plaintiff's  injury  was  caused  by  his  ina- 
bility to  control  the  vehicle  by  which  he  was  drawn  into  collision 
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with  the  locomotive.  And  yet,  I  think  in  such  a  case,  it  would  be 
most  unjust  to  charge  the  defendant  with  the  consequences  of  the 
plaintifPs  misfortune.  No  doubt  there  are  cases  where,  although  but 
for  tlie  plaintiflPs  own  act  the  injury  would  not  have  happened,  the 
defendant  has,  nevertheless  been  held  liable  ;  as  for  example,  where 
one  incurred  the  peril  of  jumping  from  a  vehicle  in  order  to  avoid 
imminent  and  greater  peril,  and  where  one  lost  his  own  life  in  a 
brave  and  meritorious  eflEort  to  save  the  life  of  a  little  child.  (Sh. 
&  Red.  on  Neg.,  §  28 ;  Eckert  v.  Long  Island  Rail/road  Co,  (43 
N.  Y.,  502),  and  cases  governed  by  the  principle  of  the  "  Donkey 
case "  (10  M  &  W.  646),  when  a  person  by  some  negligence  of 
his  own  has  incurred  danger  by  collision  which  he  became  unable 
to  avert,  and  the  other  party  by  the  use  of  ordinary  care  might 
have  averted  the  danger.  {Kenyon  v.  ilT.  Y.  Central  amd  Hudson 
Rvoer  Ranlroad  Co.^  6  Hun,  479,  and  cases  cited ;  RadLey  v.  London 
a/nd  N.  W.  R.  Co.^  L.  R,  1  App.  Ca.,  754.)  But  such  cases  are 
exceptions  to  the  rule,  that  a  party  in  an  action  against  another,  to 
recover  damages  for  an  injury  alleged  to  have  been  caused  by  the 
negligence  of  the  latter,  must  fail,  unless  he  proves  that  the  negli- 
gence alleged  caused  the  injury. 

In  the  case  before  us  the  deceased  and  one  Barringer  were  riding 
in  a  wagon  drawn  by  one  horse,  upon  a  highway  which  crossed  the 
railroad.  Barringer  was  driving.  It  clearly  appears  that  they 
were  apprised  of  the  approach  of  the  engine,  while  at  a  safe  dis- 
tance from  the  railroad,  and  Barringer  immediately  made  an  effort 
to  stop  the  horse.  There  can  be  no  doubt  that  if  that  effort  had 
been  successful,  the  collision  would  not  have  occurred.  But  Bar- 
ringer was  unable  to  stop  the  horse.  He  checked  the  speed  of  the 
horse  for  a  moment,  but  the  horse  started  again,  and  was  again 
brought  under  partial  control.  At  the  moment  of  the  accident, 
however,  he  started  the  third  time,  and  as  the  occurrence  is 
described  by  a  witness,  he  plunged  ahead  until  he  came  in  collision 
with  the  engine.  This  testimony  was  not  contradicted  or  impeached, 
and  it  points  with  conclusive  force  to  the  inability  of  Barringer  to 
control  the  horse,  as  the  cause  of  the  death  of  the  plaintiff's  intes- 
tate. I  apprehend  that  in  such  a  case  the  law  forbids  a  recovery, 
although  the  defendant  was  negligent,  not  because  Barringer  is 
chargeable  with  contributive  negligence,  for  his  negligence  cannot 
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be  imputed  to  the  deceased  {Bobmson  v.  iV.  Y.  Central  R.  Ji,  Co., 
66  N.  T.,  11),  but  for  the  reason  that  the  defendant's  negligence 
did  not  cause  or  contribute  to  the  injury.  It  seems  to  me  that  this 
conclusion  is  a  necessary  result  of  the  decisions  of  the  Court  of 
Appeals  which  have  been  cited,  and  of  general  principles  govern- 
ing cases  of  this  kind. 

It  was  submitted  to  the  jury  to  decide  whether  the  deceased 
would  have  been  at  the  place  of  collision  if  the  bell  had  been 
rune^.  Such  an  inquiry  invited  mere  speculation  and  conjecture, 
without  any  adequate  evidence  to  support  a  conclusion  one  way  or 
the  other,  and  has  been  justly  condemned  by  authority.  (Keynolds 
against  this  defendant,  58  N.  Y.,  252.) 

For  these  reasons,  we  think  that  the  motion  for  a  new  trial  should 
have  been  granted. 

The  order  must  be  reversed,  and  a  new  trial  granted  with  costs 
to  abide  the  event. 

Dykman,  J.,  concurred,  Babnabd,  P.  J.,  not  sitting. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial  ! 

granted,  costs  to  abide  event. 


CHAELES  H.  TUGMAN,  Respondent,  v.  THE  NATIONAL 
STEAMSHIP  COMPANY,  Appellant. 

Omiract  far  ea/rrying  goods  —  when  not  confined  to  goods  skipped  on  shipper^ s  own 
account — Bemowxl  of  action  to  Federal  court. 

The  plaintiff,  a  resident  of  Chicago,  entered  into  a  contract  with  the  defendant 
whereby  the  latter  agreed  to  carry  and  transport  from  New  York  to  Liverpool 
such  merchandise,  not  exceeding  a  specified  amount,  as  might  be  furnished  by 
the  plaintiff,  during  certain  months,  at  a  specified  price.  A  portion  of  this 
merchandise  was  shipped  by  the  plaintiff  on  his  own  account,  and  the  remainder 
thereof  was  furnished  by  other  persons,  who  made  a  contract  with  the  plain- 
tiff for  its  transportation  The  bills  of  lading  were  made  out  at  Chicago,  the 
defendant  receiving  the  goods  at  New  York,  paying  the  back  freight  and  col- 
lecting the  whole  amount  of  freight  from  the  assignees  at  Liverpool.  After 
the  making  of  the  contract  between  plaintiff  and  defendant  ocean  freights 
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increased,  so  that,  as  the  bills  of  lading  made  at  Chicago  chai'ged  for  freights 
at  the  current  rates,  those  being  the  rates  agreed  upon  between  plaintiff  and 
the  parties  furnishing  the  merchandise  to  him  for  transportation,  the  amount 
received  by  the  defendant  at  Liyerpool  for  the  ocean  freights  exceeded  the 
amount  which,  by  the  terms  of  his  contract,  was  to  be  charged  to  the  plaintiff. 
In  an  action  by  the  plaintiff  to  recover  this  excess,  over  the  contract  rates, 
which  had  been  received  by  the  defendant,  held,  that  he  was  entitled  to  recover. 
To  authorize  the  removal  of  an  action  from  a  State  court  to  a  Federal  court  it  is 
not  sufficient  that  it  is  alleged  that  the  defendant  was  an  alien,  a  citizen  or 
subject  of  a  foreign  State  or  country  at  the  time  the  petition  for  such  removal 
was  prepared,  but  it  must  appear  that  such  was  the  fact  at  the  time  of  the 
commencement  of  the  action. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE,  entered  upon 
the  report  of  a  referee. 

The  referee  found  that  on  or  about  the  8th  day  of  October,  1874, 
the  plaintiff  and  the  defendant  and  a  certain  corporation,  known 
as  the  Erie  and  Pacific  Dispatch  Line  engaged  in  transporting 
property  from  Chicago  to  New  York  for  hire  by  their  duly 
authorized  agents,  entered  into  a  contract  whereby  it  was  agreed 
that  the  plaintiff  should  ship,  or  cause  to  be  shipped,  on  the  trans- 
poirtation  lines  of  said  parties  1,000  tons  of  merchandise  from 
the  port  of  Chicago,  in  the  State  of  Illinois,  to  the  port  of  Liver- 
pool, in  England,  during  the  month  of  December,  1874,  and  the 
month  of  January,  1875,  at  such  times  and  in  such  quantities  as  the 
said  plaintiff  might  elect,  and  that  the  same  should  be  carried  and 
delivered  from  said  port  of  Chicago  to  said  port  of  Liverpool,  the 
said  defendant  to  receive  as  its  proportion  of  the  said  freight  of 
said  merchandise  from  the  said  port  of  New  York  to  the  said  port 
of  Liverpool  at  the  rate  of  thirty-one  cents,  gold,  per  100  pounds, 
to  be  shipped  imder  said  contract. 

That,  in  pursuance  of  said  contract,  the  said  plaintiff  during  the 
month  of  December,  1874,  and  the  month  of  January,  1875,  ship- 
ped and  caused  to  be  shipped  from  the  said  port  of  Chicago  to  the 
said  port  of  Liverpool  2,003,305  pounds  of  merchandise  by  bills  of 
lading,  by  which  the  consignees  of  the  merchandise  so  shipped  were 
to  pay,  on  the  delivery  of  the  said  merchandise  at  Liverpool  afore- 
said for  the  account  of  such  shipper,  at  the  rate  of  eighty-seven 
cents  in  American  gold  coin  for  and  on  account  of  the  through  car- 
riage from  Chicago  to  Liverpool  for  each  100  pounds. 
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That  the  said  merchandise  was  carried  by  the  defendants  under 
said  contracts  and  delivered  to  the  consignees  in  Liverpool,  England. 

That  when  the  several  parcels  of  merchandise  so  shipped  as  afore- 
said arrived  from  Chicago  at  the  port  of  New  York  the  said  defend- 
ants received  the  same  and  transported  said  merchandise  to  Liverpool, 
and  collected  and  received  from*  the  consignees  of  said  merchandise, 
on  the  delivery  of  the  same,  the  freight  money  due  on  said  bills  of 
lading  for  freight  from  Chicago  to  Liverpool,  amounting  in  the 
whole  to  the  sum  of  $1(5,728  in  American  gold  coin,  convertible 
into  currency  or  legal  tender  notes  at  the  rate  of  $110  for  each  $100 
in  gold  coin,  as  provided  for  in  said  bills  of  lading. 

That  the  through  freight  which  the  said  carriers  were  entitled 
under  said  contract  to  have  and  retain  for  the  carriage  and  delivery 
of  said  merchandise,  calculated  at  the  rate  of  sixty-seven  and  a-half 
cents  per  100  pounds,  amounted  to  the  sum  of  $13,622.17  in  Ameri- 
can gold  coin,  as  aforesfiid,  and  no  more,  and  the  defendants  have 
refused  to  pay  over  to  the  plaintiflE  the  remainder  and  balance  of 
the  said  money  so  collected  and  retained  by  said  defeadants,  this 
being  the  sum  of  $3,366.40  in  American  gold  coin  or  $3,703.04  in 
currency  as  aforesaid.  # 

And,  upon  the  foregoing  facts,  found  as  conclusions  of  law : 

First.  That  under  the  contract  aforesaid  the  defendants  were  only 
entitled  to  retain  and  have  for  the  freight  and  carriage  of  the  mer- 
chandise shipped  under  said  contract,  at  the  rate  of  sixty-seven  and 
a-half  cents  per  100  pounds  of  the  said  merchandise. 

Second.  That  the  said  amount  of  $3,366.40  received  by  the 
defendants  was  so  received  for  and  on  account  of,  and  to  and  for 
the  use  of  the  said  plaintiff,  and  that  he  was  entitled  to  recover  the 
same  from  the  said  defendants,  or  its  equivalent,  in  legal  tender 
notes,  as  aforesaid,  being  the  sum  of  $3,703.04,  with  interest  from 
the  20th  day  of  February,  1875,  and  that  the  said  principal  and 
interest  to  the  date  of  the  report,  amounted  to  the  sum  of  $4,324.53 
in  currency,  for  which  he  directed  judgment. 

John  Ghetwood^  for  the  appellant. 

S,  S.  ttowhmd  and  F,  J,  FHhian^  for  the  respondent. 
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GiLBKBT,  J. : 

Satisfactory  proof  was  given  of  the  actual  making  of  the  con- 
tract with  the  plaintiff.  We  are  of  opinion  that  the  Burrounding 
circumstances  and  the  defendant's  course  of  business,  preclude  the 
imitation  which  the  defendant  now  seeks  to  put  upon  the  contract, 
namely,  that  the  defendant  should  carry  goods  only,  of  which  the 
plaintiff  should  be  the  actual  shipper.  Nothing  of  that  kind  was 
said  when  the  contract  was  made,  and  such  a  limitation  would  be 
inconsistent  with  the  nature  of  the  transaction.  I  should  infer,  from 
the  evidence,  that  when  contracts  like-  that  in  this  case  are  made, 
the  engagements  of  the  carriers  created  thereby,  are  dealt  with  as 
commodities,  and  are  bought  and  sold  for  speculation  on  the 
exchanges,  in  the  same  manner  as  engagements  for  the  future  deliv- 
ery of  merchandise  or  stocks.  The  engagement  of  the  defendant 
in  this  case  was  sold  by  the  plaintiff  in  parcels  to  the  several  ship- 
pers of  the  merchandise.  He  testified  to  that  fact  explicitly,  and 
the  evidence  was  not  contradicted.  It  appears  also  that  the  mer- 
chandise shipped  was  delivered  to  the  Erie  and  Pacific  Dispatch 
Company  in  Chicago,  with  orders  from  the  plaintiff  that  the  same 
should  be  delivered  to  the  defendant  in  New  York  for  transporta- 
tion to  Liverpool.  The  entry  made  on  the  defendant's  books  of 
the  receipt  of  the  merchandise  indicates,  very  clearly,  that  it  was 
received  in  the  fulfillment  of  the  defendant's  contract  with  the 
plaintiff.  The  bills  of  lading  also  correspond  with  this  version  of 
the  transaction.  The  alteration  made  in  the  duplicate  handed  to 
the  defendant,  cannot  affect  the  rights  of  the  parties,  and  I  can  dis- 
cover no  legal  significance  in  the  act,  except  to  prove  notice  to  the 
defendant  that  the  shippers  had  agreed  to  pay  for  freight  at  a 
greater  rate  than  that  fixed  by  the  contract  with  the  plaintiff.  It 
is  needless  to  review  all  the  evidence  upon  the  subject.  It  is  suflS- 
cient  to  say  that  upon  an  examination  of  it  we  have  come  to  the 
conclusions  expressed. 

It  is  said  that  the  agent  of  the  defendant,  by  whom  the  contract 
with  the  plaintiff  was  made,  was  not  authorized  to  enter  into  con- 
tracts except  with  actual  shippers,  and  verbal  evidence  was  given  to 
that  effect.  But  "  actions  speak  louder  than  words."  We  are  of 
opinion  that  the  general  course  of  business  of  the  defendant,  espe- 
cially its  acts  and  conduct  in  respect  to  this  particular  transaction, 
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and  more  especially  the  fact  that  the  authority  to  make  the  particu- 
lar contract  in  this  case  was  communicated  to  the  agent  by  means 
of  a  telegraphic  dispatch,  which  contained  no  restriction  or  limita- 
tion whatever,  are  ample  to  prove  both  an  original  authority  to 
make  the  contract,  and  a  complete  adoption  by  the  defendant  of 
the  acts  of  the  agent  done  under  that  authority. 

The  merchandise  was  sent  from  Chicago  under  what  is  called 
joint  bills  of  lading,  that  is  to  say  bills  of  lading  executed  by  the 
Erie  and  Pacific  Dispatch  Company,  under  a  general  authority  from 
the  defendant.  Those  bills  provided,  in  the  usual  terms,  for  the 
delivery  of  the  merchandise  to  the  consignees  named  therein  in 
Liverpool,  on  payment  of  the  freight  stated  therein,  being  that 
agreed  upon  between  the  shippers  and  the  plaintiff,  which,  as  before 
stated,  was  greater  than  would  result  from  the  addition  of  the 
freight  specified  in  the  contract  between  the  defendant  and  the 
plaintiff  to  that  which  was  payable  for  the  carriage  of  the  merclian- 
dise  from  Chicago  to  New  York,  freights  from  New  York  to  Liver- 
pool having  advanced  in  price  in  the  interval  between  the  making 
of  said  contract  and  the  shipment  of  the  merchandise.  In  other 
words,  the  freight  payable  according  to  the  bills  of  lading  embraced 
a  rate  for  ocean  freight  in  excess  of  the  rate  specified  in  the  contract 
between  the  defendant  and  the  plaintiff.  The  merchandise  thus 
sent  came  forward  charged  with  a  lien  for  all  the  freight.  The 
defendant  advanced  to  the  Erie  and  Pacific  Dispatch  Company  the 
amount  of  freight  due  that  company,  and  upon  the  delivery  of  the 
merchandise  in  Liverpool,  collected  the  whole  freight  specified  in  the 
biUs  of  lading.  The  referee  decided  that  the  plaintiff  was  entitled  to 
recover  the  excess  so  received  by  the  defendant  over  the  amount 
advanced  to  the  Erie  and  Pacific  Dispatch  Company,  and  the  freight 
stipulated  for  by  its  contract  with  the  plaintiff,  with  interest  on  such 
excess.  We  are  of  opinion  that  that  decision  is  correct,  for  the 
reason  that  such  excess  belongs,  in  justice  and  equity,  to  the  plain- 
tiff, and  is  recoverable  as  money  had  and  received  to  his  use. 

The  owners  of  the  merchandise  shipped  have  no  claim  against 
the  defendant  for  such  excess,  for  they  have  paid  no  more  than  they 
agreed  to  pay.  As  before  stated,  they  merely  purchased  from  the 
plaintiff  his  right  to  have  the  merchandise  carried.  If  the  plaintiff 
had  acted  as  their  agent  in  procuring  such  carriage,  they  might 
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claim  that  he  was  incapacitated  from  receiving  the  benefit  of  his 
contract  with  the  defendant,  and  that  such  excess,  in  equity, 
belonged  to  them.  And  if  such  had  been  the  case  the  owners 
would  have  had  the  right  of  action  which  the  plaintiff  here  claims. 
The  defendant,  however,  as  long  as  the  contract  with  the  plaintiff 
remains  in  force,  is  divested  of  all  right  to  retain  such  excess.  The 
plaintiff  did  not  act  as  agent  of  the  owners.  The  merchandise  was 
carried  by  the  defendant  under  the  liability  to  the  owners  created 
by  the  bills  of  lading,  but  the  liability  to  return  the  excess  of 
freight  received,  is  one  which  the  law  implies  in  favor  of  the  plain- 
tiff and  not  of  the  owners.  That  the  law  does  imply  such  a  lia- 
bility to  somebody,  is  clear  upon  principle  and  authority.  {Moses 
V.  Macferlcm,  2  Burr.,  1005 ;  Mdy  v.  Smith,  13  Wend.,  490  ;  Coir 
mn  V.  Solbrooky  2  Coms.,  130.)  That  the  implication  is  in  favor 
of  the  plaintiff  is  also  clear.  The  defendant,  it  is  true,  did  not,  by 
its  contract  with  the  plaintiff,  agi-ee  to  collect  freight  due  him,  but 
having  carried  the  merchandise  and  collected  the  freight  upon  bills 
of  lading  which  required  the  consignees  to  pay  a  greater  sum  for 
freight  than  the  contract  with  the  plaintiff  entitled  it  to  demand,  it 
did,  impliedly,  undertake  to  collect  the  excess  for  the  person  enti- 
tled thereto.    Hence  there  is  no  lack  of  privity  between  the  parties. 

We  think  none  of  the  exceptions  of  the  defendant  were  well 
taken.  It  may  as  well  be  mentioned  that  many  of  the  exceptions 
of  the  plaintiff  have  been  argued  as  if  the  ruling  had  been  adverse 
to,  and  the  exception  had  been  taken  by,  the  defendant. 

With  respect  to  the  point  raised  at  the  trial,  that  this  court  had 
been  ousted  of  jurisdiction  by  the  proceedings  to  remove  this 
action  into  a  Federal  court,  we  are  of  opinion  that  the  petition  of 
the  defendant  was  fatally  defective,  because  it  did  not  show  that 
the  defendant  was  an  alien  or  citizen  or  subject  of  a  foreign  State  or 
country  at  the  time  of  the  commencement  of  the  action,  but  only 
when  the  petition  was  prepared.  The  defendant  has  also  submitted 
to  the  jurisdiction  of  the  court,  and  litigated  the  action  upon  the 
merits,  before  a  referee  appointed  with  its  own  consent.  After  these 
acts  it  was  too  late  to  take  the  objection  of  the  want  of  jurisdiction. 

The  judgment  must  be  affirmed  with  costs. 

Present — Barnabd,  P.  J.,  Gilbert  and  Dykman,  JJ. 

Judgment  affirmed,  with  costs. 
Hun  — Vol.  XIII.        43 
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HENRY  C.  WYETH,  Respondent,  v.  CHARLES  O.  MORRIS 

AND   OTHEBS,    APPELLANTS. 
FratukUent  representations  —  sale  of  bonds  procured  by  —  measure  of  damages. 

The  defendants  having,  by  false  and  fraudulent  representations,  induced  tho 
plaintiff  to  purchase  certain  railroad  bonds,  he,  upon  discovering  the  fraud 
some  three  years  after  the  purchase,  brought  this  action  to  recover  the  dam- 
ages occasioned  thereby.  The  defendants  were  acting  as  brokers,  for  both  the 
purchasers  and  the  sellers.  Upon  the  trial  the  court  charged,  as  to  the  measure 
of  damages,  that  the  plaintiff  was  entitled  to  recover  the  actual  damages  which 
resulted  from  defendants'  conduct  up  to  the  time  when  he  first  discovered  the 
fraud— the  difference  between  the  sum  paid  and  the  value  of  the  stock  — 
that  is,  the  difference  between  the  price  paid  and  the  actual  value  of  the 
bonds  at  the  time  when  the  plaintiff  discovered  the  fraud. 

Held,  that  the  charge  was  incorrect;  that  the  measure  of  damages  was  the  differ- 
ence between  the  actual  value  of  the  bonds  at  the  time  of  the  sale  and  their 
value  as  they  were  represented  to  be. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried.  The  action  was  brought  to  recover  damages 
alleged  to  have  resulted  from  false  representations,  whereby  the 
plaintiff  was  induced  to  purchase  certain  railroad  bonds.  By  agree- 
ment between  the  defendants  and  the  plaintiff  a  certain  portion  of 
tte  formers'  commissions  on  the  sale  were  allowed  to  the  plaintiff. 

Wm.  n.  Leona/rd  and  John  T,  Hoffman^  for  the  appellants. 

E,  Louis  Lowe^  for  the  respondent. 

GrLBEET,  J. : 

This  is  an  action  for  damages,  which  resulted  from  false  and 
fraudulent  representations  of  the  defendants,  whereby  the  plaintiff 
was  induced  to  purchase  twenty-five  first  mortgage  bonds  of  the 
Selma,  Rouse  and  Dalton  Railroad  Company,  of  $1,000  each,  at 
fifty-nine  cents  on  the  dollar.  The  defendants  acted  in  the  trans- 
action as  agents  or  brokers,  for  both  seller  and  purchaser,   and 
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received  from  the  seller,  aa  their  commission  for  making  the  sale, 
five  of  the  same  kind  of  bonds  for  $1,000  each,  and  paid  the 
plaintiff,  as  his  share  of  said  commissions,  $250  in  cash. 

Upon  the  question  of  fact,  whether  the  fraud  alleged  had  been 
committed,  we  think  the  evidence  was  sufficient  to  carry  the  case  to 
the  jury.  No  exception  was  taken  to  the  charge  of  the  judge  upon 
that  subject.  The  evidence  of  the  fraud,  it  is  true,  is  not  as  satis- 
factory as  a  plaintiff,  in  an  action  of  this  kind,  may  reasonably  be 
expected  to  produce.  Still,  it  was  the  province  of  the  jury  and  not 
of  the  judge,  to  determine  its  effect.  The  defendants  made  an 
imusual  profit  out  of  the  ti*ansaction,  without  the  knowledge  or 
ajBsent  of  the  plaintiff.  Such  conduct  is  inconsistent  with  an  agent's 
duty  towards  his  principal,  and  it  had  a  strong  tendency  towards 
establishing  the  fraud  alleged.  (See  Dorria  v.  French^  4  Hun,  296.) 
We  think,  however,  that  the  judge  erred  in  his  instruction  to  the 
jury  respecting  the  rule  of  damages,  namely,  "  that  the  plaintiff  was 
entitled  to  recover  the  actual  damage  which  resulted  from  their  con- 
duct up  to  the  time  when  he  first  discovered  the  fraud ; "  and, 
again,  "  that  the  rule  (of  damages)  is  the  difference  between  the 
sumjpwid  and  the  value  of  the  stock  ; "  and,  finally,  "  the  damages 
are  to  be  computed  upon  the  principle  —  that  is,  the  difference 
between  the  price  paid,  that  is  sixty,  one  per  cent  off  —  and  the 
actual  value  of  the  bonds  at  the  time  when  the  plaintiff  discov- 
ered the  fraud." 

The  action  seems  to  have  been  treated  by  the  plaintiff,  on  the 
trial,  as  one  against  the  defendants,  as  the  sellers  of  the  bonds,  upon 
an  actual  rescission  of  the  contract  of  sale.  An  amendment  of  the 
complaint  was  allowed  for  the  purpose  of  making  the  action  one  of 
that  kind.  We  think  that  amendment  should  not  have  been 
allowed.  The  defendants  were  only  ^ents  and  not  sellers.  The 
action  can  be  deemed  one  for  deceit  only.  A  principal  cannot  be 
made  liable  in  such  an  action  for  the  fraud  of  his  agent,  nor  can 
the  agent  be  made  liable,  as  upon  a  rescission  of  the  contract  of  sale, 
to  restore  the  consideration,  unless  the  principal  was  not  disclosed, 
and  the  plaintiff  dealt  with  the  agent  as  principal.  The  liability  of 
the  defendants  is  for  the  deceit;  and  the  rule  of  damages  proper  to 
be  applied  to  them  is  the  one  governing  such  actions.  That  rule  is 
a  well-established  and  very  plain  one.     The  measure  of  damages  is 
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the  difference  between  the  actual  value  of  the  bonds  and  the  valae 
of  them  as  they  were  represented  to  be.  Market  value  is  pertinent 
but  not  conclusive  evidence  on  such  a  question.  It  appears  that 
these  bonds  had  a  market  value,  although  they  were  not  quoted  on 
the  stock  list.  Persons  interested  in  the  railroad  made  purchases  and 
sales  of  the  bonds  long  after  the  purchase  by  the  plaintiff.  Whether 
the  plaintiff  could  have  sold  his  bonds  without  cheating  somebody 
else  is  not  now  the  question.  Generally  speaking,  a  thing  is  worth 
the  price  it  will  bring  in  the  market  when  it  is  offered  for  sale  fairly 
and  honestly.  If  it  has  no  market-price,  its  value  must  be  ascer- 
tained in  some  other  way.  But,  howsoever  it  may  be  determined, 
it  is  the  value  at  the  time  the  fraud  was  committed  which  measures 
the  liability  of  the  person  who  committed  the  fraud.  {Hcdght  v. 
Hayt,  19  N.  Y.,  471 ;  Hvhbdl  v.  Meigs,  50  id.,  492.)  The  plaintiff 
has  been  allowed  to  recover  the  sum  which  he  paid  for  the  bonds 
with  interest  thereon,  upon  evidence  that  the  bonds  became  worth- 
less three  years  after  his  purchase.  Non  constat,  that  much  of  that 
depreciation  should  be  attributed  to  causes  which  occurred  after  the 
plaintiff's  purchase,  and  for  which  the  defendants  are  not  responsible. 
Such  a  recovery  cannot  be  upheld. 

Several  exceptions  to  the  admission  of  evidence  were  taken  npon 
the  trial.  But  as  a  new  trial  must  be  had  on  other  grounds,  we 
have  not  considered  them. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Barnard,  J.  (dissenting) : 

I  am  of  opinion  that  the  rule  of  damages  was  correctly  stated 
in  the  judge's  charge  to  the  jury,  at  the  trial  of  this  action.  If 
one  person,  by  fraud,  induces  another  to  purchase  stock,  and  the 
purchaser  holds  it  until  it  becomes  worthless,  before  he  discovers 
the  fraud,  the  measure  of  damages  should  be  the  difference  between 
the  price  paid  for  the  stock,  with  interest  thereon,  and  the  value  of 
the  stock  at  the  time  when  the  fraud  was  discovered  by  the  pur- 
chaser. Otherwise,  the  rule  as  to  damages  for  wrongs  would  not 
be  observed,  which  is,  that  a  wrong-doer  must  pay  all  damages 
resulting  from  the  wrong  done.  Assuming  that  the  stock  pur^ 
chased  by  the  plaintiff  was  worth  more  at  the  time  of  the  sale  than 
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it  was  at  the  time  when  he  discovered  the  fraud,  still,  it  was 
the  fraud  which  indnced  the  holding  of  the  stock,  until  the  dis- 
covery, and  the  intermediate  depreciation  should  be  paid  by  the 
wrong-doer. 

Present  —  Barnard,  P.  J.,  Gilbert  and  Dtkman,  JJ.  : 

Judgment  and  order  denying  new  trial  reversed,  and  new  trial 
granted,  costs  to  abide  event. 


ADELIA  K.  BROOME,  Respondent,  v.  HELEN  R  TAYLOR 
AND  JAMES  T.  TAYLOR,  Appellants. 

Action  upon  bond  gwen  by  ma/rried  woman  —  eomplamt  in  —  w?iat  aUegation  it  mu9t 

contain. 

In  an  action  against  a  married  woman  and  her  husband  upon  a  bond  executed 
by  them,  it  is  sufficient  if  the  complaint  allege  the  execution,  and  delivery 
thereof  by  the  defendants  to  the  plaintiff,  and  set  forth  a  copy  of  the  bond.  It  is 
not  necessary  that  it  should  contain  any  allegation  as  to  her  separate  property 
or  business. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
an  order  overruling  a  demurrer  to  the  complaint. 

Samiuel «/.  Crooks^  for  the  appellants. 

M,  P.  Masoii  and  Geo,  C.  Blanke^  for  the  respondent. 

Gilbert,  J. : 

The  complaint  sets  forth  that  defendants  made  and  delivered  to 
plaintiff,  their  bond,  a  copy  of  which  is  set  out  in  full,  alleges  there 
was  due  plaintiff  thereon,  from  the  defendants,  $10,000  and  interest, 
and  demands  judgment  for  that  sum. 

The  bond  purports  to  have  been  made  by  Helen  F.  Taylor  and 
James  T.  Taylor,  her  husband,  to  the  plaintiff. 

The  defendants  separately  demurred  to  the  complaint,  on  the 
ground  that  said  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 
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On  plaintiffs  motion  at  Special  Term,  an  order  was  made  that 
the  demurrer  be  overruled  as  frivolous,  and  plaintiff  have  judgment 
thereon  with  costs. 

From  this  order  an  appeal  was  taken  to  the  General  Term,  where 
the  order  was  affirmed,  and  an  appeal  was  then  taken  to  the  Court 
of  Appeals,  which  appeal  was  dismissed  and  final  judgment  was 
entered  in  favor  of  plaintiflE  on  the  13th  day  of  June,  1877,  for  the 
amount  claimed  with  costs,  $11,129.06.  A  motion  by  defendant 
for  leave  to  answer  over  was  denied  at  Special  Term  and  at  General 
Term,  and  the  Court  of  Appeals  dismissed  defendant's  appeal  from 
the  order  denying  said  motion. 

The  present  appeal  is  from  the  final  judgment  entered  against 
defendants,  June  13th,  1877,  upon  the  order  granting  judgment  on 
account  of  the  f rivolousness  of  the  demurrers.  This  court  has 
already  passed  upon  the  precise  question  in  this  case  by  the  order 
overruling  the  demuiTcrs.  That  order  is  res  adjudicata.  (9  Him, 
155 ;  Bouchavd  v.  DioB^  3  Denio,  238.)  Upon  a  re-examination  of 
the  subject,  we  think  the  judgment  is  clearly  right.  The  act  of 
18G0,  as  amended  by  the  act  of  1862,  provides  that  "any  married 
woman  may,  while  married,  sue  and  be  sued  in  all  matters  having 
relation  to  her  sole  and  separate  property,  in  the  same  manner  as  if 
she  were  sole."  "A  married  woman  may  be  sued  in  any  of  the 
courts  of  this  State,  and  whenever  a  judgment  shall  be  recovered 
against  a  married  woman,  the  same  may  be  enforced  by  execution 
against  her  sole  and  separate  estate,  in  the  same  manner  as  if  she 
were  sole."    (3  R.  S.  [6th  ed.],  161,  §§  84  and  86.) 

It  is  not  necessary  that  a  complaint  against  a  married  woman  upon 
her  bond,  should  contain  special  allegations  in  regard  to  her  separate 
property  or  business,  but  it  is  sufficient  to  give  a  copy  of  the  bond. 
(Code  of  Proc,  §  162 ;  New  Code,  §  534.)  This  court  recently 
decided  at  General  Term,  in  the  third  department,  that  "  since  the 
statutes  of  1860  and  1862,  the  special  facts  establishing  the  liability 
of  a  married  woman  need  not  be  alleged  in  the  complaint."  (  WHJr 
sey  V.  HutchinSy  10  Hun,  502.)  And  in  Freching  v.  HoUarvd  (53  N. 
T.,  422),  Andrews,  J.,  delivering  the  opinion  of  the  Court  of  Appeals, 
said,  "  We  are  of  opinion  that  a  general  complaint  in  an  action  upon 
a  contract  of  a  married  woman  is  proper.  *  *  *  If  the  contract 
sued  upon  is  one  she  is  not  authorized  to  make,  the  objection  should  be 
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taken  by  answer  and  raised  upon  the  trial."  In  Smith  y.  Durming  (61 
N.  Y.,  249),  the  Commission  of  Appeals  in  an  action  against  a  married 
woman,  held  that  "  it  was  wholly  unnecessary  to  allude  in  the  com- 
plaint in  any  way  to  her  coverture  or  separate  estate.  Her  cover- 
ture was  matter  of  defense  to  be  set  up  if  available,  and  the  judg- 
ment against  her  is  properly  the  same  in  form  and  effect  as  if  she 
were  unmarried."  In  Westervdt  v.  AcJdey  (62  N.  Y.,  507),  a  coun- 
ter-claim against  the  plaintiff,  was  sustained,  the  court  holding  that 
she  should  have  alleged  in  her  reply  that  she  was  a  married  woman, 
and  have  resisted  the  defendant's  demand  on  that  ground,  for  if  the 
point  had  been  taken  additional  evidence  might  have  been  given  by 
defendants  to  show  plaintiff's  separate  liability,  notwithstanding  the 
coverture. 

We  have  been  referred  to  the  opinion  of  Allkn,  J.,  in  the  case 
of  NcLsh  V.  Mitchellj  recently  decided  in  the  Court  of  Appeals,  in 
which  it  was  held  that  the  onus  was  upon  him  who  asserts  the 
validity  of  a  contract  with  a  married  woman  to  prove  it.  The  ques- 
tion in  that  case  related  to  the  sufficiency  of  the  evidence  given 
upon  the  trial.  That  is  quite  a  different  question  from  that  presented 
here,  which  involves  merely  the  sufficiency  of  the  complaint.  The 
latter  question  is  answered  by  the  statutes  and  authorities  cited.  A 
married  woman  may  be  sued  in  the  same  manner  as  if  she  were  sole. 

The  judgment  must  be  affirmed. 

Present — Gilbert  and  Dykman,  J  J. ;  Babkabd,  P.  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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JOHN  COWEN,  CoMMirrEE  of  MAKTIN  HIGGINS,  a  Luna- 
tic, Kespondent,  v.  JOHN  QUINN,  Appellant. 

Public  offleer  —  action  against—  where  trioMe. 

The  warden  of  the  city  prison,  in  New  York,  is  a  public  oflScer,  and  an  action 
brought  to  recover  damages  for  an  act  done  by  him  in  virtue  of  his  office,  must 
be  tried  in  the  county  of  New  York. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a  motion 
to  change  the  place  of  trial  of  this  action. 

Wmgate  dk  CuUen^  for  the  appellant. 

James  O.  Tighe^  for  the  respondent. 

Gilbert,  J. : 

Higgins  (of  whom  the  plaintiflE  is  the  committee)  was  committed 
to  prison  in  New  York  as  an  insane  person,  April  22,  1877,  by 
order  of  one  of  the  Commissioners  of  Charities  of  that  city. 

The  complaint  alleges  that  an  order  was  made  by  said  Commis- 
sioners of  Charities  to  deliver  him  to  his  friends,  but  that  the 
defendant,  "who  then  and  there  had  the  said  Higgins  in  his  charge 
and  custody,  by  virtue  of  said  order,  refused  to  release  him ; "  for 
which  the  plaintiff  demands  damages. 

The  defendant  is  warden  of  the  city  prison  in  New  York,  and 
as  such  he  received  and  refused  to  release  Higgins. 

Defendant,  after  due  demand  to  change  the  venue,  moved  to 
transfer  the  case  to  New  York,  on  the  pleadings,  and  an  affidavit 
alleging : 

I.  That  he  had  four  witnesses,  who  resided  in  New  York. 

II.  That  he  himself,  as  well  as  two  of  said  witnesses,  were  public 
officers  of  the  city  of  New  York  (said  Quinn  being  warden  of  said 
prison),  and  could  not  leave  the  city  without  neglecting  important 
public  duties. 

The  plaintiff  swore  to  but  two  witnesses,  who  reside  in  New 
Utrecht.     The  motion  was  denied,  and  the  defendant  appeals. 
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The  defendant  is  a  pubKc  officer,  and  the  action  is  for  an  act 
done  in  virtne  of  his  office.  In  such  a  case  the  statute  (Code, 
§  983 ;  former  Code,  §  124)  requires  that  the  action  shall  be  tried 
in  the  county  where  the  cause  of  action  arose.  We  have  no  dis- 
cretion in  the  matter. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments. 


Dykman,  J.,  concurred ;  Babnasd,  P.  J.,  not  sitting. 

Order  denying  change  of  place  of  trial  reversed,  with  costs  and 
disbursements  to  abide  event,  and  motion  granted. 


In  the  Matteb  of  the  Application  of  the  PROSPECT  PARK 
AND  CONEY  ISLAND  RAILROAD  COMPANY  to  acquire 
rrrLB  to  lands  of  MOYNAHAN  and  others. 

Tctking  land  for  railro(id  purposes — compensation  to  landowners. 

Under  an  act  of  the  legislature  certain  land  was  taken  to  be  used  as  a  highway, 
one  section  of  the  act  gave  a  license  to  a  railroad  company  to  lay  their  track 
thereon  and  use  Uie  same.  This  license  was  subsequently  declared  invalid, 
because  no  compensation  was  made  to  the  owners  for  the  additional  burden 
thereby  imposed  upon  their  lots. 

In  a  proceeding  instituted  by  the  company  to  acquire  title  to  the  land  under  the 
general  railroad  act,  held,  that  the  commissioners  to  appraise  damages  should 
regard  the  land  in  the  avenue  as  still  forming  a  part  of  the  parcels  to  which  it 
had  belonged,  but  subject  to  the  easement  of  a  highway,  and  should  award  as 
damages  the  difference  between  the  market  value  of  the  whole  property  from 
which  the  railroad  was  to  be  severed,  before  the  taking,  and  its  value  after  the 
taking,  with  the  railroad  upon  the  land  taken. 

Appeal  from  an  order  coniiriniiig  the  report  of  commissioners  of 
appraisal  appointed  to  appraise  the  compensation  to  be  made  by  the 
petitioner,  the  raihroad  company,  for  the  real  estate  proposed  to  be 
taken  by  the  company  for  the  purposes  of  their  incorporation.  The 
strip  of  land  proposed  to  be  taken  by  these  proceedings  is  in  the 
center  of  a  pnblic  highway  called  Gravesend  avenue,  which  had 
Hun  — Vol.  Xni.        44 
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been  opened  and  graded  by  commissioners,  pursuant  to  chapter  631 
of  the  Laws  of  1873,  and  an  act  amendatory  thereof,  being  chapter 
216  of  the  Laws  of  1874.  The  company  do  not  seek  to  extinguish 
the  fee,  but  to  acquire  the  easement  for  raiboad  purposes. 

The  strip  in  question  is  owned  in  fee  by  twenty-two  different 
owners,  as  appears  by  the  petition  and  report  herein,  subject  to  the 
perpetual  easement  of  the  public  therein  as  a  highway. 

The  act  allowing  the  railroad  company  to  construct  a  steam  road 
had  been  passed  and  had  become  a  law,  before  the  commissioners 
for  opening  Gmvesend  avenue  had  done  any  act  under  their 
appointment  except  to  organize. 

The  commissioners  herein  awarded  one  dollar  in  each  case,  except 
three.     In  one  of  those  three  dollars  and  in  the  other  two  six  cents. 

Benjomim  O.  Hitohmgs^  for  the  landowners,  appellants. 

John  H.  Bergen^  for  the  respondent. 

Gilbert,  J. : 

Notwithstanding  the  positive  language  of  the  seventeenth  section 
of  the  general  railroad  act,  the  court  has  power  to  deny  the  motion 
to  confirm  the  report  of  the  commissioners  of  appraisement,  upon 
proper  cause  being  shown.  It  is  not,  however,  sufficient  cause  to 
show  that  the  commissioners  erred  in  the  quamMmi  of  compensation 
awarded ;  that  is  a  matter  which  can  be  properly  brought  up  for 
review  only  by  an  appeal  from  the  report  of  the  commissioners. 
{MaMer  of  N.  T.  Central  BaUroad,  64  N.  Y.,  60 ;  Gen.  Railroad 
Act,  chap.  140  of  1850,  §  18;  L.  1854,  ch.  282,  §  6.) 

Such  an  appeal  is  now  before  us,  and  it  appears,  from  the  papers, 
that  the  conunissioners  acted  upon  the  principle  that  the  landow^n- 
ers  were  entitled  only  to  nominal  damages.  No  doubt  there  have 
been  cases  where  land  in  a  highway  has  been  taken  for  public  use, 
in  which  the  owner  suffered  only  nominal  damages ;  as,  for  exam- 
ple, where  the  taking  was  a  benefit  rather  than  an  injury  to  the 
landowner,  and  the  property  actually  taken  had  no  appreciable 
value.  The  case  of  The  Southside  B.  B.  Co.  v.  Broiated^  cited  by  the 
petitioners,  it  is  to  be  presumed  was  such  a  case.  It  does  not  appear 
here,  however,  that  the  landowner  has  suffered  more  than  nominal 
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damages.  The  taking  of  the  land  in  the  highway  for  the  use  of 
the  raib-oad  is  a  fresh  taking  Of  the  property  of  the  landowner,  for 
which  he  is  entitled  to  just  compensation,  Gravesend  avenue  was 
not  taken  originally  for  a  railroad  but  only  for  a  highway.  The 
land  was  taken  for  that  easement  only.  (Laws  of  1873,  chap.  531, 
§  4.)  The  license  granted  by  the  thirteenth  section  of  that  act,  to 
the  petitioner,  to  build  and  operate  a  railroad  on  said  avenue,  was 
ineffectual,  because  compensation  had  not  been  made  for  the  land 
taken  for  that  use,  and  the  exercise  of  that  license  made  the  peti- 
tioner a  trespasser.  We  are  not  called  upon  to  review  that  legisla- 
tion, for  we  have  no  power  to  reject  it.  Persons  who  complain  of 
tlie  injurious  effects  of  statutes  are  quite  too  much  in  the  habit  of 
looking  to  the  courts  for  redress,  whereas  the  only  remedy  for  such 
evils  lies  with  the  people  alone,  and  consists  in  their  power  to  turn 
out  an  unfaithful  representative  and  to  put  a  better  man  in  his 
place.  It  does  not  follow  that  because  the  license  was  unavailing, 
that  the  damages,  which  are  recoverable  for  a  continuing  trespass, 
constitute  the  measure  of  compensation  to  which  the  landowner  is 
entitled  for  the  taking  of  the  land  for  such  use.  The  rule  is  clearly 
otherwise.  When  the  petitioner  shall  have  duly  acquired  the  prop- 
erty it  will  have  a  perfect  right  to  use  it  for  the  purposes  of  a  rail- 
road. Such  a  use  becomes  at  once  lawful,  and  any  indirect  or  con- 
sequential injury  which  may  happen  from  such  use,  without  fault 
or  negligence  of  those  who  use  the  railroad,  is  darrvaura  absque 
injuria.  That  principle  was  settled  in  Radcliff^s  Exra.  v.  Mayor 
of  Brooklyn  (4  Comst.,  195),  and  it  has  been  followed  ever  since. 
What,  then,  is  the  rule  of  damages  ?  I  think  it  is  in  substance,  the 
rule  suggested  by  the  respondent's  counsel,  namely:  "The  true 
inquiry  is,  what  was  the  whole  property  from  which  the  railroad 
was  severed,  fairly  worth  in  the  market,  before  the  taking,  and 
what  was  its  value,  after  the  taking,  with  the  railroad  upon  the  land 
taken  ? "  After  a  careful  consideration  of  the  authorities  I  am  sat- 
isfied that  this  is  the  true  rule.  If  the  railroad  has  benefited  the  land 
owner,  such  benefit  cannot  be  taken  into  consideration,  but  in  such 
case  the  value  of  the  land  actually  taken  must  be  awarded.  But  in 
determining  such  value,  allowance  must  be  made  for  the  easements 
to  which  the  land  had  been  previously  subjected.  In  some  cases 
that  would  naturally  reduce  the  compensation  to  be  awarded  to  a 
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nominal  or  nearly  nominal  snm.  If  the  taking  is  an  injury  to  the 
landowner  beyond  the  value  of  the  land  actually  taken,  such  injury 
must  be  measured  by  the  depreciation  of  his  remaining  property, 
which  was  caused  solely  by  such  taking ;  for,  it  is  only  for  the  tak- 
ing of  property  that  the  Constitution  requires  compensation  to  be 
made.  The  legislature  may,  unquestionably,  require  compensation 
to  be  made  for  indirect  and  consequential  damages ;  but  they  have 
not  done  so  in  the  present  instance.  We  are,  therefore,  remitted  to 
the  provision  of  the  Constitution  which  requires  compensation  to  be 
made  for  the  taking  of  private  property^  and  not  for  the  t^se  to 
which  the  property  may  be  legally  subjected  <ifter  it  has  been 
taken. 

Applying  that  rule  to  the  case  before  us,  we  think  the  commis- 
sioners should  i:egard  the  land  in  the  avenue  as  still  forming  a  part 
of  the  parcels  to  which  it  belongs,  but  subject  to  the  easement  of 
the  avenue.  The  compensation  to  be  awarded  will  be  ascertained 
by  an  application  of  the  principle  stated,  to  land  in  such  a 
condition. 

The  report  of  the  commissioners  must  be  set  aside  and  sent  back 
to  Daniel  Chauncey,  James  S.  T.  Stranahan  and  Richard  Ingraham, 
who  are  hereby  appointed  commissioners. 

Present  —  Babnasd,  P.  J.,  Gilbebt  and  Dtkbian,  JJ. 

Order  affirming  report  of  commissioners  reversed,  and  report  set 
aside  and  proceedings  sent  back  to  Daniel  Chauncey,  James  S.  T. 
Stranahan  and  Richard  Ingraham,  commissioners,  without  costs  to 
either  parties. 
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In  the  Matteb  of  the  Petition  of  GEORGE  W.  MEAD  to 

BEDUOE   AN   ASSESSMENT.* 

CHy  of  Brooklyn —  tacoHng  (usewmenta  in  —  burden  of  proof —  sec.  13  of  chap.  S33 

of  1875. 

Since  the  passage  of  section  18  of  chapter  683  of  1875  the  statutory  remedy,  by 
X>etition,  against  void  or  avoidable  assessments  for  local  improvements  in  the 
city  of  Brooklyn,  is  confined  to  that  portion  of  any  such  void  or  voidable 
assessment  which  is  in  excess  of  the  fair  value  of  the  work  actually  done  and 
the  materials  actually  furnished,  and  which  is,  consequently,  the  result  of  fraud 
or  extravagance. 

As  it  is  only  that  portion  of  the  assessment  which  is  in  excess  of  the  fair  value  of 
the  actual  local  improvement  which  is  subject  to  review  by  petition,  it  rests 
upon  the  petitioner  to  allege  and  prove  the  existence  and  amount  of  such 
excess. 

As  the  right  to  review  an  assessment  by  petition  was  created  by  an  amendment 
to  the  city  charter,  which  amendatory  act  had  a  charter  title,  such  right  could 
be  constitutionally  abridged  or  taken  away  by  another  amendment  to  the 
charter,  having  also  a  charter  title.  Any  other  construction  would  make  the 
grant  of  the  remedy  by  petition  unconstitutional. 

Appeal  from  an  order  made  at  the  Special  Term,  reducing  an 
assessment  on  certain  lots  of  the  petitioner  from  $243.18  on  each 
lot  to  the  sum  of  fifty-dollars  on  each  of  them. 

The  application  was  made  to  have  an  assessment  on  certain  lots 
belonging  to  the  petitioner  reduced,  on  the  ground  that  the  amount 
of  such  assessment  exceeded  one-half  of  the  assessed  valuation  of 
the  lots  and  was  in  violation  of  section  5  of  chapter  169  of  1861. 

WiUici^n,  C.  De  Witt,  for  the  city  of  Brooklyn,  appellant. 

George  W.  JUeady  in  person,  and  Je&ae  Johnson^  for  the  respcmdent. 

Dykmak,  J. : 

This  case  presents  a  most  important  statute  for  construction.  It 
is  contained  in  section  13  of  chapter  633  of  tlie  Laws  of  1875,  and 
is  as  follows : 

*  See  Matter  of  Adams,  post,  855. 
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Section  30.  "  None  of  the  provisions  of  any  act  of  the  legisla- 
ture of  this  State  shall  enable  or  permit  any  court  to  vacate  or 
reduce  any  assessment  in  fact  or  apparent,  whether  void  or  voidable, 
on  any  property,  for  any  local  improvement  in  the  city  of  Brook- 
lyn otherwise  than  to  reduce  any  such  assessment  to  the  extent  the 
same  may  have  been,  in  fact,  increased  in  dollars  or  cents  by  reason 
of  fraud  or  irregularity,  and  in  no  event  shall  that  proportion  of 
any  such  assessment  which  is  equivalent  to  the  fair  value  of  any 
actual  local  improvement,  be  thereby  disturbed." 

This  statute  does  not  abridge  the  powers  of  this  court  otherwise 
than  in  respect  to  a  single  remedy  against  assessments  granted  by 
special  legislation.  Actions  in  equity  or  proceedings  under  the  writ 
of  certiorari  being  within  the  original  jurisdiction  of  the  Supreme 
Court  are  not  affected. 

The  subject  for  consideration  is,  therefore,  limited  to  the  summary 
remedy  by  petition.  This  remedy  was  first  instituted  in  and  for  the 
city  of  New  York  by  a  special  act  (chap.  338)  passed  April  17, 1858, 
entitled  "An  act  in  relation  to  frauds  in  assessments  for  local 
improvements  in  the  city  of  New  York."  This  act  enabled  courts 
in  that  city,  on  petition  by  a  party  aggrieved,  and  after  short  notice 
to  the  city,  to  investigate  the  proceedings  leading  to  any  assess- 
ment, and  upon  the  discovery  of  fraud  or  irregularity,  to  vacate  the 
same  by  a  summary  order.  This  remedy  was  extended  to  the  city  of 
Brooklyn  by  a  section  in  an  act  to  sonend  the  charter  of  Brooklyn, 
passed  in  1862,  and  it  has  since  been  regulated^and  modified  in  and 
for  Brooklyn  by  several  charter  amendments.  (See  Laws  of  1862, 
p.  205,  chap.  63,  §  43  ;  id.,  1871,  chap.  483 ;  id.,  1873,  chap.  863, 
§38.) 

As  the  title  to  the  act  which  instituted  it  indicates,  this  summary 
judicial  proceeding  owes  its  existence,  no  doubt,  to  the  frauds  and 
extravagance  which  characterized,  at  one  time,  the  internal  adminis- 
tration of  the  affairs  of  the  city  of  New  York,  and,  to  a  less  extent, 
the  city  of  Brooklyn.  As  the  old  common-law  writ  of  certiorari 
afforded  a  sufficient  and  appropriate  means  for  trying  the  statutory 
validity  of  any  assessment,  it  is  not  likely  the  legislature  had  in 
view  mere  technical  illegalities. '  Nevertheless,  as  such  was  the  lan- 
guage of  the  act,  the  courts  were  compelled  to  permit  the  remedy 
to  extend  as  well  to  questions  of  statutory  regularity  as  to  matters 
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of  substantial  fraud.  It  became,  therefore,  not  merely  a  swift 
means  of  redress  against  the  burdens  imposed  by  official  corruption 
and  fraudulent  contracts,  but  also  a  ready  process  by  which,  upon 
barely  technical  grounds  of  law,  immense  amounts  of  public  indebt- 
edness were  taken  from  those  who  should  have  fairly  borne  the 
burdens,  and  thrown  upon  the  city  at  large.  It  is  a  matter  of 
public  judicial  history  that  large  assessments  for  which  there  weje 
outstanding  city  bonds,  were  vacated  because  an  advertisement  had 
been  omitted  from  one  out  of  many  newspapers,  or  the  common 
council  had  acted  in  one  capacity  rather  than  another,  or  some  pre- 
liminary formality  had  been  neglected,  and  for  a  large  number  of 
other  like  subtle  reasons  having  little  support  in  sound  justice  ;  and 
it  has  been  said  that  upward  of  1,000  petitions  of  this  character 
were  pending  in  this  court  upon  the  adoption  of  the  statute  now 
under  construction. 

It  is  obvious,  therefore,  that  in  the  adoption  of  this  statute  the 
legislature  intended  to  Hmit  the  power  of  the  courts  to  that  portion 
of  any  assessment  which  might  be  the  product  of  fraud  or  extrava- 
gance. While  upon  the  one  hand  the  party  assessed  should  not 
be  held  liable  for  the  corruption  or  improvidence  of  city  officials, 
upon  the  other  that  portion  of  the  completed  city  which  had 
hitherto  borne  the  expense  of  its  own  local  improvements  should 
not  be  compelled,  by  mere  technical  defects,  to  bear  the  same 
expense  for  the  new  and  incomplete  portions  of  the  city.  At  least, 
in  view  of  the  fact  that  the  remedy  by  certiorari  afforded  full 
redress  against  purely  statutory  irregularities,  there  could  be  no  just 
legislative  motive  for  adding  thereto  a  sunmiary  remedy  by 
petitions. 

Hence  in  1873  the  legislature  provided  with  reference  to  this 
remedy,  "  that  whenever  any  irregularity  or  fraud  shall  be  shown 
in  any  such  assessment  proceedings,  whereby  the  expense  of  any 
local  improvement  has  been  unlawfully  increased,  the  court  shall 
thereby  only  have  authority  to  reduce  the  assessment  by  as  much 
as  it  had  been  increased  by  such  fraud  or  irregularity."  (Laws  of 
1873,  chap.  863,  §  38.)  Under  the  severe  rules  governing  statutory 
construction  it  was  held  that  where  the  irregularity  was  jurisdic- 
tional the  increase  referred  to  in  this  statute  covered  the  whole 
amount  involved,  or  was  from  nothing  to  the  amoimt  assessed.    Then, 
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at  last,  the  legislature  passed,  in  behalf  of  the  city  of  Brooklyn,  the 
statute  of  1875  (chap.  633),  which,  in  precise  and  explicit  language 
in  reference  to  void  or  voidable  assessments  (in  §  13),  prescribes 
that  in  no  event  shall  that  proportion  of  any  such  assessment  which 
is  equivalent  to  the  fair  value  of  any  actual  improvement,  be  by 
this  remedy  disturbed. 
^  It  seems,  therefore,  from  the  substance  and  history  of  this  legis- 
lation, that  the  statutory  remedy  by  petition  against  void  or  voidable 
assessments  in  the  city  of  Brooklyn  is  now  confined  to  that  portion 
of  any  such  assessment  which  is  in  excess  of  the  fair  value  of  the 
work  actually  done  and  material  actually  furnished,  and  is,  conse- 
quently, the  result  of  fraud  or  extravagance.  Courts  will  not,  by 
subtle  construction,  defeat  an  object  of  the  legislature  so  persist- 
ently pursued  and  at  length  plainly  attained. 

Having  thus  reached  a  clear  construction  of  the  statute  in  ques- 
tion, the  points  presented  by  the  respondent  are  easily  disposed  of. 
It  being  established  that  the  amount  contained  in  any  assessment  in 
excess  of  the  fair  value  of  the  actual  local  improvement  is  the  only 
subject-matter  for  the  exercise  of  the  remedy  by  petition,  it  is 
manifest,  from  the  most  elementary  rules  of  evidence,  that  the 
petitioner  must  prove  the  existence  of  such  an  amount.  This 
excess  is  the  sole  cause  of  action,  and  until,  as  matters  of  fact,  it  is 
disclosed,  the  court  is  forbidden  to  act.  Indeed,  this  remedy  never 
had  any  thing  to  do  with  lawful  and  fair  assessments.  It  can  only 
reduce  void  and  voidable  assessments  the  amount  they  have  been 
increased ;  not  by  reason  of  pure  invalidity,  because  that  would 
include  the  whole,  and  render  the  statute  meaningless;  but  the 
amount  they  have  been  in  fact  increased  in  dollars  and  cents  by 
reason  of  such  fraud  ;  or,  if  there  be  only  statutory  irregularity,  the 
amount  in  which  such  irregular  assessment  may  exceed  the  fair 
value  of  the  actual  local  improvement  involved.  The  whole  statute 
must  be  taken  together,  and  it  confines  this  remedy  to  the  excessive 
charge. 

The  afiirmant  in  any  action  or  proceeding  must  show  each  essen- 
tial ingredient  of  his  cause  of  action.  In  actions  for  malicious 
prosecution  the  plaintiff  must  allege  and  prove  want  of  probable 
cause,  and  in  summary  proceedings  to  eject  a  tenant  for  holding 
over  without  permission,  the  landlord  must  affirmatively  prove  the 
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want  of  permission.  Under  the  statute  in  question  the  remedy  is 
restrained  to  the  amount  in  excess.  This  amount  is  not  merely  an 
ingredient  of  the  petitioner's  cause  of  action ;  it  is  his  whole  cause 
of  action.  It  is  not  simply  a  condition  to  the  exercise  of  the 
remedy ;  it  is  the  only  subject-matter  upon  which  the  remedy  can 
act  at  all.  It  is  obvious,  therefore,  that  the  petitioner  must  disclose 
it  before  the  court  can  move ;  and  to  say  that  it  can  be  taken  as 
presumptively  proven  by  the  appearance  of  statutory  irregularity,  is 
to  violate  the  whole  spirit  and  purport  of  the  act,  which,  in  terms, 
protects  against  just  such  technical  disturbance,  that  which  con- 
cededly  is  void  or  voidable  and  exist  only  in  fact  or  appearance. 

In  the  present  proceeding  it  appearing  by  the  assessment  roll 
that  a  eertain  proportion  of  the  assessment  was  in  excess  of  a  limita- 
tion to  one-half  of  the  value  of  the  property  assessed  prescribed  by 
the  act  of  1861  (chap.  169,  §  5),  and  hence  invalid,  the  court  below, 
without  taking  further  proof,  assumed  the  power  to  cancel  the 
invalid  amount.  Here  was  obvious  error.  It  is  in  respect  to  void 
or  voidable  assessments,  in  whole  or  part,  that  the  statute  provides 
that  that  proportion  thereof  {i.  «.,  of  that  which  is  void)  which  is 
equivalent  to  the  fair  value  of  the  actual  local  improvement,  shall 
in  no  event  be  disturbed.  If  the  mere  appearance  of  the  invaUd- 
ity  were  sufficient  then  the  restraint  upon  the  remedy  is  nugatory, 
and  the  whole  object  of  the  statute  may  be  defeated.  What  if  it 
does  appear  that  the  assessment  is,  in  whole  or  part,  void  or  voidable  ? 
It  is  in  respect  to  that  very  thing  that  the  remedy  is  limited. 

It  is  not  necessary  to  notice  the  constitutional  objection  that  such 
a  provision  restricting  a  court  remedy  cannot  be  included  in  a 
charter  act.  The  remedy  itself  was  granted  for  the  city  of  Brook- 
lyn by  a  charter  act,  and  never  otherwise.  It  has  been  too  fre- 
quently acted  upon  by  our  highest  courts  to  be  disturbed,  and  to 
hold  that  it  was  not  thus  lawfully  granted  would  turn  the  petitioner 
out  of  court.  If,  then,  the  remedy  might  be  granted  by  a  charter 
act,  it  could  be  modified,  altered  or  repealed  by  a  charter  act.  The 
act  giving  the  remedy,  and  the  act  restricting  it,  springs  from  the 
same  source  of  legislative  power  alone.  The  remedy  which  the 
legislature  could  establish  in  the  charter  ac<-  of  1862,  it  could  alter 
in  the  charter  act  of  1875,  and  the  petitioner  must  use  it  as  altered 
in  1875,  or  he  cannot  use  it  at  all. 
Hun— Vou  XIIL         45 
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It  18  idle  to  endeavor  to  inriply  authority  outside  of  charter  acts 
from  the  act  of  1871,  True,  that  act  has  not,  in  terms,  a  charter 
title,  but  it  consists  of  a  single  section  which  provides  that  section 
43,  chapter  63  of  the  Laws  of  1862  (the  amendment  to  the  charter 
giving  the  present  remedy  in  Brooklyn  and  with  a  charter  title), 
shall  read  as  follows  —  rewriting  the  sections  in  different  form. 

This  merely  amends  the  act  of  1862  through  the  same  form  it 
was  originally  passed.  Indeed,  according  to  the  express  terms  of 
the  act  of  1871,  its  single  section  must  be  read  as  section  43  of  the 
act  of  1862,  and  under  the  title  of  that  act  of  1862.  This  leaves 
the  whole  legislation  under  charter  titles.  Again,  the  title  to  the 
act  of  1871,  though  not  in  precise  terms  is  still  in  substance,  a 
charter  title.  {People  ex  rd.  Rooheater  v.  BriggSy  50  N.  Y.,  553.) 
The  criticism  founded  on  the  fact  that  the  statute  in  question  is 
made  a  substitute  for  the  last  section  of  the  charter  which  reads, 
'^  This  act  shall  take  effect  immediately,"  instead  of  some  other  sec- 
tion, is  frivolous.  The  legislature  adds,  in  the  amendment,  another 
section  to  the  same  effect,  and  if  it  did  not,  the  Constitution  fixed 
the  period  for  the  commencement  of  the  operation  of  all  laws  con- 
taining no  specific  provision  on  the  subject.  This,  like  all  the  other 
subtleties  employed  to  vacate  assessments  only  enforces  the  necessity 
of  applying  the  restraints  imposed  by  the  legislature,  limiting  the 
courts  in  summary  proceedings  to  matters  of  substantial  grievance. 

The  order  of  the  Special  Term  must  be  reversed,  with  costs. 

Barnabd,  p.  J.,  concurred ;  Gilbert,  J.,  not  sitting. 
Order  reversed,  with  costs  and  disbursements. 
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In  the  Mattkb  of  the  Petition  of  RUSSELL  W.  ADAMS  and 

OTHERS  TO  vacate  AN  ASSESSMENT,  ETC.* 

Vaeating  assessments  in  Brooklyn  —  chap.  663  of  1875  —  chap.  169  of  1861. 

Since  the  passage  of  section  18  of  chapter  668  of  1875,  in  relation  to  vacating 
assessments  in  the  city  of  Brooklyn,  the  provisions  of  section  5  of  chapter  169 
of  1861,  directing  that  "  no  assessments  on  any  piece  or  parcel  of  land  shall 
exceed  in  amount  one-half  of  the  value  thereof,"  is  do  longer  in  force,  so  as  to 
Justify  the  reduction  of  an  as^'ssment  in  accordance  therewith. 

Appeal  from  an  order  made  at  the  Special  Term  redncing  assess- 
ments on  plaintiffs*  lots.  The  plaintifb  applied  to  have  assessments 
upon  certain  lots  in  the  city  of  Brooklyn  owned  by  them  reduced 
and  vacated.     Upon  the  hearing  the  justice  decided  as  follows : 

^^The  assessment  against  lands  of  Jane  Hoffman  and  Helena 
Sogers,  between  Dean  and  Bergen  streets,  should  be  vacated. 

"  The  item  for  extra  work  in  changing  the  grade  from  Sackett 
street  to  the  city  line,  amounting  to  $4,195.20,  should  be  deducted 
from  the  gross  amount  of  the  assessment,  together  with  interest, 
collectors  and  assessors'  fees  thereon. 

"  I  find  from  the  proofs  that  the  actual  amount  of  benefit  accruing 
from  said  improvement  is  to  the  extent  of  seventy-eight  and  one- 
third  per  cent  of  the  prices  charged,  allowed  and  assessed,  and  the 
ajBsessment  is  sustained  to  that  extent  and  vacated  as  to  the  balance, 
the  same  having  been  increased  to  that  extent  by  irregularities. 

"  I  also  further  find  that  upon  those  lots  where  the  assessment 
exceeds  in  amount  one-half  of  the  assessed  value  that  the  amount 
of  such  excess  is  an  irregularity,  and  to  that  extent  should  be 
vacated,  it  appearing  in  these  cases  that  the  actual  fair  value  of  the 
improvement  does  not  exceed  one-half  of  the  assessed  value  of 
said  lots." 

Edward  B,  Merrill^  for  the  petitioner. 

Wm.  C,  De  Witty  corporation  counsel. 

*  S^  Mi^tt^r  of  M^ad,  awU  349. 
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Dykman,  J. : 

The  assistance  of  the  legislature,  in  relation  to  assessments  for 
the  opening  of  streets  and  avenues,  has  been  frequently  invoked 
in  behalf  of  the  city  of  Brooklyn,  and  the  great  object  of  all  such 
legislation  has  been  to  devise  a  plan  by  whichj  on  the  one  hand, 
the  party  assessed  should  not  be  obliged  to  bear  any  burden  of 
taxation  imposed  upon  him  by  official  corruption -or  improvidence, 
and  on  the  other,  the  portion  of  the  city  which  had  already  borne 
the  expense  of  its  own  local  improvement  should  not  be  compelled 
by  mere  technical  defects  to  pay  the  expense  of  an  improvement  in 
the  new  portion  of  the  city  also. 

The  first  steps  towards  this  consummation  was  made  by  the 
enactment  in  the  law  of  1861,  that  no  assessment  on  any  parcel  of 
land  should  exceed  in  amount  one  half  of  the  value  thereof. 
(Chap.  169,  Laws  1861,  §  5.)  This  provision,  however,  was  entirely 
in  the  interest  of  the  landholder  and  left  the  expense  of  improve- 
ments beyond  the  one-half  of  the  land  assessed  therefor  to  fall  on 
the  city  at  large.  As  a  remedy  for  this  evil,  chapter  483  of  the  law 
of  1871  was  enacted,  and  was  re-enacted  by  section  38  of  title 
18  of  chapter  863  of  the  Laws  of  1873,  which  last  law  is  the 
amended  charter  of  the  city  of  Brooklyn.  This  section  provided 
that  "whenever  any  irregularity  or  fraud  shall  be  shown  in  any 
such  assessment  proceedings,  whereby  the  expense  of  any  local 
improvement  has  been  increased,  the  court  shall  thereby  only  have 
authority  to  reduce  the  assessment  by  as  much  as  it  has  been 
increased  by  such  fraud  or  irregularity."  This  enactment  was 
intended  as  a  step  in  the  other  direction  in  the  interest  of  the  city. 
It  was  soon  found  to  fall  far  short  of  the  object  for  which  it  was 
intended,  for  the  courts  were  obliged  to  hold,  that  where  the  irreg- 
ularity was  jurisdictional  the  increase  referred  to  covered  the 
whole  amount  involved,  and  so  the  whole  assessment  might, 
under  this  statute  be  entirely  swept  aside  for  the  merest  irregu- 
larity, and  the  whole  expense  of  the  improvement  be  thrown 
upon  the  city  at  large.  This  was  the  state  of  the  law  when  sec- 
tion 13  of  chapter  633  of  the  Laws  of  1875,  amending  section 
30  of  chapter  863  of  1873,  was  enacted  as  follows :  "  None  of  the 
provisions  of  any  act  of  the  legislature  of  this  State  shall  enable 
or  permit  any  court  to  vacate  or  reduce  any  assessment,  in  fact  or 
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apparent,  whether  void  or  voidable  on  any  property  for  any  local 
improvement  in  the  city  of  Brooklyn,  otherwise  than  to  reduce  any 
gnch  assessment  to  the  extent  the  same  may  have  been  in  fact 
increased  in  dollars  and  cents  by  reason  of  fraud  or  irregularity, 
and  in  no  event  shall  that  proportion  of  any  such  assessment  which 
is  equivalent  to  the  fair  value  of  any  actual  local  improvement 
be  thereby  disturbed."  Thus,  in  plain  and  unequivocal  language 
is  accomplished  what  the  legislature  has  had  steadily  in  view,  since 
its  first  enactment  in  1861.  We  have  been  called  upon  for  a  con- 
struction of  this  statute  at  the  present  tenn  of  the  court  in  the 
Matter  of  the  Petition  of  Mead,  and  have  held  that  by  it  the 
legislature  intended  to  limit  the  power  of  the  court  to  that  por- 
tion of  any  assessment  which  might  be  the  product  of  fraud  or 
extravagance,  and  that  the  statutory  remedy  by  petition  against 
void  or  voidable  assessments  in  the  city  of  Brooklyn  is  now  con- 
fined to  that  portion  of  any  such  assessment,  which  is  in  excess  of 
the  fair  value  of  the  work  actually  done  and  material  actually  fur- 
nished, and  is  consequently  the  result  of  fraud  or  extravagance. 
That  the  jurisdiction  and  power  of  the  court  is  limited  to  that 
portion  of  an  assessment  void  or  voidable,  which  is  in  excess  of 
the  value  of  the  work  done  and  material  furnished,  and  that, 
inasmuch  as  the  excess  beyond  the  fair  value  of  the  improvement 
is  the  only  subject-matter  for  the  exercise  of  the  remedy  by  petition 
it  rests  with  the  petitioner  to  show  the  existence  of  such  amount. 

Now  in  this  proceeding,  under  appropriate  allegation  for  that 
purpose  in  the  petition,  testimony  has  been  taken  on  both  sides  in 
respect  to  the  value  of  the  work  done,  and  a  finding  has  been 
made  by  the  court  which  is  not  very  intelligible  in  the  light  of  the 
facts  disclosed  by  the  appeal  book.  The  decision  is,  that  the  whole 
.  assessment  against  the  lands  of  Jane  Hoffman  and  Helena,  Rogers, 
between  Dean  and  Bergen  streets  should  be  vacated.  No  reason 
is  disclosed  for  this  sweeping  vacation  and  none  can  be  gathered 
from  the  papers.  It  is  plainly  at  war  with  the  statute  of  1875, 
if  not  with  that  of  1861. 

The  next  clause  in  the  decision  is,  that  the  items  for  extra  work 
in  changing  the  grade  from  Sackett  street  to  the  city  line,  amount- 
ing to  $4,195.20  should  be  deducted  from  the  gross  amount  of  the 
assessment,  together  with  interest  and  collectors  and  assessors'  fees 
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thereon.  Here  there  is  a  deduction  from  the  aeseesment  in  dollars 
and  cents  without  any  decision  or  finding  that  it  has  been  increased 
by  fraud  or  irregularity,  or  that  it  is  in  excess  of  the  fair  value  of 
the  work  actually  done :  even  if  there  was  fraud  or  corruption  that 
proportion  of  the  assessment  which  is  equivalent  to  the  fair  value 
of  the  work  actually  done  can,  in  no  event,  be  disturbed  thereby. 

Then  there  is  a  finding  that  the  actual  amount  of  benefit  accru- 
ing from  the  improvement,  is  to  the  extent  of  seventy -eight  and 
one-third  per  cent  of  the  prices  charged,  and  the  assessment  is 
sustained  to  that  extent,  and  vacated  as  to  the  balance,  the  same 
having  been  increased  to  that  extent  by  irregularities. 

Under  none  of  the  statutes  mentioned  above  has  the  benefit 
accruing  from  any  improvement  been  given  any  infiuence  whatever 
in  determining  the  validity  of  any  assessment.  Under  the  statute 
of  1861  no  assessment  could  exceed  one-half  oi  the  value  of  the 
land  assessed,  and  under  the  statute  of  1875,  as  we  have  seen,  the 
text  is  ignored,  and  the  excess  above  the  fair  value  of  the  work 
made  the  only  subject  for  the  action  of  the  court.  Neither  can  an 
assessment  be  increased  by  statutory  irregularities.  Fraud  or 
irregularity  is  made  by  the  State  the  foundation  of  the  jurisdiction 
of  the  court  in  these  proceedings,  but  the  assessment  can  only  be 
reduced  by  reason  of  corruption  or  extravagance. 

It  is  further  found,  that  upon  those  lots  where  the  assessment 
exceeds  in  amount  one-half  of  the  assessed  value,  the  amount  of 
such  excess  is  an  irregularity  and  to  that  extent  should  be  vacated,  it 
appearing  in  these  cases  that  the  actual  fair  value  of  the  improve- 
ment does  not  exceed  one-half  of  the  assessed  value  of  said  lots. 
The  finding  that  the  assessment  in  excess  of  the  one-half  of  the 
assessed  value  of  the  lots  is  an  irregularity  is  under  and  in  obedi- 
ence to  the  law  of  1861,  which,  as  we  have  seen,  is  no  longer 
controlling.  The  last  part  of  the  finding  looks  as  though  it  was 
intended  to  conform  to  the  statute  of  1875,  but  it  is  really  a 
recital  of  what  appears  rather  than  a  finding  of  fact,  and  it  is 
impossible  to  gather  the  fact  from  the  papers  on  appeal. 

We  think,  therefore,  the  court  has  subordinated  its  actions  to 
the  rule  established  by  the  law  of  1861  in  the  disposition  of  this 
case,  and  has  not  yielded  to  the  statute  of  1875  the  control  which 
it  must  have. 
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The  court  below  may  have  refused  obedience  to  the  statute  of 
1875  by  reason  of  the  constitutional  objection,  that  the  powers  of 
the  court  possessed  under  the  law  of  1862  cannot  be  abridged  bj 
a  charter  act.  We  have  examined  that  question  in  Mead's  case 
and  find  no  embarrassment  in  it  at  all.  The  powers  of  this  court  to 
vacate  assessments  in  the  city  of  Brooklyn,  by  summary  orders  on 
petition  of  the  parties  aggrieved  was  first  given  by  chapter  63  of 
the  Laws  of  1862,  above  mentioned.  That  was  a  charter  act,  and 
by  it  the  provision  of  the  act  entitled  "An  act  in  relation  to  frauds 
in  assessments  for  local  improvements  in  the  city  of  New  York, 
passed  April  17,  1858,  were  extended  and  made  applicable  to  the 
city  of  Brooklyn  and  to  the  proceedings  relative  to  any  assessment 
for  the  local  improvement  therein. 

The  same  law  was  adopted  in  the  act  to  amend  the  charter  of 
the  city  of  Brooklyn  in  1873,  which  was  also  a  charter  act,  so  that 
aU  the  jurisdiction  over  the  subject  which  is  possessed  by  the  court 
comes  through  charter  acts,  and  it  was  certainly  competent  for  the 
legislature  to  amend  the  charter  of  the  city  in  the  way  it  has  done 
by  the  charter  act  of  1875. 

The  order  appealed  from  must  be  reversed  with  costs  and  dis- 
bursements. 

Basnabd,  P.  J.,  concurred  ;   Gilbert,  J.,  did  not  sit. 

Order  reversed  with  costs  and  disbursements. 


GILBERT  S.  TERRY,  Appellant,  v.  THE  FLTTSHING, 
NORTH  SHORE  AND  CENTRAL  RAILROAD  COM- 
PANY, Respondent. 

Bedlroad  company  —  tickets  issued  by  —  rigM  of  passenger  to  stop  over. 

On  February  seventeenth  plaintiff  purchased  from  defendant  at  Patchogue  an 
excursion  ticket  to  Brooklyn  which  stated,  "  Qood  until  three  days  after  date. 
Excursion  ticket/'  and  on  the  same  rode  to  Brooklyn.  On  the  following  day 
he  took  a  train  from  Brooklyn  which  arrived  at  Babylon  late  at  night  and  did 
not  oonnect  with  any  train  for  Patchogue.    He  drove  to  the  next  station  east, 
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remained  there  over  night  and  in  the  morning  took  a  train  for  Patchogue 
from  which  he  was  ejected  by  the  conductor,  in  compliance  with  a  regulation 
of  the  company  providing  that  stop-over  checks  should  not  be  given  on  excur- 
sion tickets. 

Hdd,  that  the  company  were  authorized  to  rempve  him,  and  that  he  was  not 
entitled  to  recover,  no  unnecessary  violence  having  been  used. 

That  plaintiff,  under  his  contract  with  the  company,  could  only  demand  a  con- 
tinuous passage,  and  had  no  right  to  stop  over  at  intermediate  points. 

Appeal  from  a  judgment  in  favor  of  the  defendant  entered  upon  a 
nonsuit  ordered  at  the  Circuit,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  upon  a  case  and  exceptions. 

MiUer  (&  Tuthill,  for  the  appellant. 

EAward  E.  Sprdgue^  for  the  respondent.  The  defendant  was 
entitled  to  make  any  and  all  reasonable  rules  with  reference  to  the 
use  of  its  tickets,  and  was  not  bound  to  make  such  rules  known  to 
the  public  except .  in  response  to  inquiry.  {Dietrich  v.  Penn.  R. 
R.  Co.,  71  Penn.  St.,  432  ;  3  Am.  Eailway  Kep.,  439, 440 ;  Cheney 
V.  Boston  <md  Me.,  11  Mete.,  121.)  The  plaintiflF  having  elected 
to  purchase  a  ticket  of  a  peculiar  character  is  chargeable  with 
knowledge  that  the  ticket  was  subject  to  restrictions,  and  was  bound 
to  inquire  what  those  restrictions  were.  (JDietfrich  v.  Perm.  R.  R. 
Co.,  above  cited.)  The  plaintiff  voluntarily  started  from  Brooklyn 
upon  a  local  train  which  had  no  Patchogue  connection  at  Babylon, 
and  of  that  fact  he  is  chargeable  with  knowledge.  (Gale  v.  />., 
L.  (md  W.y  7  Hun,  670.)  The  plaintiff  had  no  right  to  stop  over. 
He  had  a  right  to  take  any  through  train  from  Brooklyn  to 
Patchogue  (within  the  time  limited)  and  to  insist  upon  being  car- 
ried through.  This  right  was  reciprocal ;  "  and  the  defendant  had 
a  right  to  insist  that  the  plaintiff's  journey  should  be  continued  until 
completed,  and  that  defendant  should  not  be  required  to  perform  in 
fragments."  {Gale  v.  i>.,  Z.  a/nd  JT.,  above  cited ;  Chwrchill  v. 
Chie.  amd  AUon,  3  Am.  Eailway  Rep.,  430  ;  DielHch  v.  Penn.  R. 
R.y  above  cited  ;  Cheney  v.  Boston  amd  Me.  R.  R.,  11  Mete.,  121.) 

Dtkmak,  J.: 

Eailroad  companies  are  common  carriers  of  passengers  as  well  as 
of  freight  and  baggage.     This  results  from  their  setting  themselves 
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up  for  common  public  employment  for  hire.  It  is  their  duty,  there- 
fore,  to  receive  all  persons  who  apply  for  passage,  provided  the 
applicant  is  not  an  unfit  person  to  be  received,  and  has  no  evil 
design  against  the  carrier  in  its  business.  The  right  of  passage 
however,  is  subject  to  the  right  of  the  carrier  to  prescribe  reasona- 
ble regulations  for  the  accommodations  of  passengers  and  for  the 
due  and  orderly  arrangment  of  the  business.  In  the  exercise  of 
this  right  passenger  carriers  have  found  it  convenient  to  adopt  what 
is  called  the  ticket  system ;  that  is,  the  practice  of  issuing  tickets  to 
all  persons  who  pay  their  fares. 

These  tickets  ai'e  vouchers  that  the  fare  has  been  paid.  They  do 
not  constitute  the  contract  with  the  passenger,  although  they  may 
and  often  do  have  upon  them  some  condition  or  limitation  which 
enters  into  it  and  forms  a  part  of  it.  The  contract  is  made  up  of  the 
ticket  and  the  rules  and  regulations  established  by  the  carrier,  and 
is  what  is  known  in  law  as  an  entire  contract.  The  carrier  under- 
takes, in  consideration  of  the  payment  of  a  certain  sum,  to  carry  the 
passenger  in  safety  from  one  point  to  another  at  or  within  a  pro- 
scribed time.  Time  in  these  contracts  is  usually  an  important 
element,  because  inasmuch  as  the  carrier  is  required  to  furnish 
acconmiodation  for  all  persons  who  apply  for  passage  on  any  day, 
it  is  of  importance  to  know  how  many  are  to  be  carried,  and  this 
cannot  be  known  if  there  are  persons  holding  tickets  who  have  the 
right  to  apply  for  passage  along  the  route  in  numbers  entirely 
unknown.  This  would  lead  to  endless  confusion  and  great  discom- 
fort, and  to  avoid  these  evils  the  railroad  companies  issue  tickets 
which  contain  on  their  face  a  limitation  of  the  time  within  which 
they  are  to  be  used,  and  then  such  limitation  constitutes  a  part  of 
the  contract.  They  also  make  arrangements  to  run  some  of  their 
trains  past  some  stations  and  for  stopping  some  trains  at  all  stations, 
and  they  issue  time  tables  which  show  how  the  trains  are  to  be  run 
in  this  respect  These  are  necessary  and  reasonable  regulations  and 
persons  purchasing  tickets  do  so  with  reference  and  subject  to  them, 
and  become  bound  by  them.  In  fact,  as  has  been  observed  before, 
they  form  a  part  of  the  contract.  If  the  passenger  does  not  know 
of  the  existence  of  these  rules  and  regulations,  it  is  his  duty  to  inform 
himself  in  respect  to  them,  by  proper  inquiries  before  commencing 
his  journey ;  especially  is  it  his  duty  to  ascertain  by  what  train  he 
Hun— Vol.  XIII.         46 
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can  start,  of  its  time  of  departure  and  arrival,  its  stopping  stations 
and  his  right  to  get  off  the  train  and  to  resume  his  trip  on  another. 

In  this  case  the  plaintiff  on  the  17th  day  of  February,  1876,  pur- 
chased of  the  agent  of  the  defendant  at  Patchogue,  an  excursion 
ticket  from  that  place  to  Brooklyn,  containing  on  its  face  the  words, 
'^  Good  until  three  days  after  date,  excursion  ticket."  On  this  ticket 
he  rode  to  Brooklyn  on  the  same  day,  and  on  the  following  day  he 
returned  from  Brooklyn  on  a  train  which  reached  Babylon  late  in 
the  evening,  and  made  no  connection  with  any  train  for  Patchogue. 
On  arriving  at  Babylon  the  plaintiff  drove  to  Bay  Shore  the  next 
station  east,  and  there  spent  the  night,  and  on  the  morning  of  the 
nineteenth  took  the  train  at  Bay  Shore  for  Patchogue.  It  was  a 
regulation  of  the  company  that  stop-over  checks  were  not  given  on 
excursion  tickets,  and  when  the  plaintiff  presented  to  the  conductor 
the  ticket  above  mentioned  it  was  refused,  and  he  was  ejected  from 
the  car  without  unnecessary  violence,  and  this  action  is  brought  to 
recover  damages  for  such  expulsion.  The  plaintiff  was  nonsuited  at 
the  Circuit,  and  within  the  rules  hereinbefore  mentioned  that  was 
a  proper  disposition  of  the  case.  The  plaintiff  had  the  right  to  a 
continuous  passage  from  Brooklyn  to  Patchogue.  The  defendant 
had  made  a  contract  with  him  to  carry  him  between  those  points, 
and  he  had  the  right  to  demand  the  passage  on  any  day  between  t^e 
seventeenth  and  the  nineteenth,  but  he  could  only  demand  a  con- 
tinuous passage ;  he  could  not  require  the  company  to  perform  in 
fragments.  Before  taking  his  seat  it  was  his  duty  to  ascertain 
whether  it  would  convey  him  to  his  place  of  destination. 

So  far  as  the  terms  of  the  plaintiff's  contract  were  expressed  on 
the  ticket  they  were  binding,  of  course,  and  that  part  of  it  was  as 
follows :  "  Flushing,  North  Shore  and  Central  Railroad.  Brooklyn 
to  Patchogue.  Good  until  three  days  after  date.  Excursion 
ticket."  This  gave  no  right  to  any  thing  but  a  continuous  passage, 
and  he  could  not  interpolate  into  it  a  provision  permitting  him  to 
stop  off  of  the  train  at  intermediate  points.  In  fact,  no  such  right 
exists  except  by  means  of  stop-over  tickets,  or  the  regulations  of 
the  company.  {Elmore  v.  Sands^  54  N.  Y.,  515 ;  Beebe  v.  Ayres^ 
28  Barb.,  275 ;  Odle  v.  DeUmare,  L,  <md  Western  R.  R.  Co.^  7  Hun, 
670  ;  Diei/rich  v.  Pemrn/Voania  R,  R.  Co.j  71  Penn.,  432.) 

The  carriage  of  passengers  by  railroads  has  now  come  to  be  very 
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extensively  carried  on,  and  the  rights,  duties  and  liabilities  of  the 
companies  and  the  passengers  are  well  defined;  and  while  the 
courts  administer  the  law  with  severity  against  these  companies  in 
cases  of  negligence  in  the  performance  of  their  duties,  they  must, 
at  the  same  time,  be  equally  careful  that  nothing  is  imposed  upon 
them  beyond  just  legal  responsibility. 
The  judgment  must  be  affirmed. 

GiLBBBT,  J.,  concurred  ;  Barnard,  P.  J.,  not  sitting. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


WILLIAM  B.  TULLIS,  Assignee,  etc.,  Eespondent  v.  WILLIAM 
S.  MILLER  and  HORACE  WEBSTER,  Appellants. 

Assignee  in  hanhmptey  —  acUone  by  — jurisdietum  of  State  courts  over. 

This  action  was  brought  ui>on  an  undertaking  given  to  procure  the  discharge 
from  arrest  of  one  Miller,  who  had  been  sued  by  the  plaintiff,  as  an  assignee 
in  bankruptcy,  to  recover  money  collected  by  Miller  for  the  bankrupt,  which 
he  had  failed  to  pay  over.  Plaintiff  having  recovered  a  Judgment  in  the  first 
action  for  $2,195.50  and  taken  the  necessary  measures  to  charge  the  bail, 
brought  this  action  upon  the  undertaking.    Held, 

That  the  action  was  properly  brought  in  the  State  court  and  could  be  maintained. 

That  even  if  the  amendment  to  the  bankrupt  act,  passed  in  1874,  operated  in  any 
case  to  deprive  the  State  courts  of  Jurisdiction  over  an  action  brought  by  an 
assignee  in  bankruptcy,  this  case  was  not  affected  thereby,  for  the  reason  that 
the  cause  of  action  did  not  arise  under  the  laws  of  the  United  States,  and  that  it 
was  not  brought  for  the  collection  of  the  legal  assets  or  debts  of  the  bankrupt. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

TreadweU  Cleveland,  for  the  appellants. 

James  A.  Hudson  and  JV&uoton  A.  Calkms,  for  the  respondent 
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Dykmant,  J. : 

This  is  an  action  on  an  undertaking  given  to  procure  the  dis- 
charge of  the  defendant,  Edward  F.  Miller,  from  arrest  in  a  civil 
action.  The  plaintiff  was  the  assignee  in  bankruptcy  of  Ernest 
Sacchi,  and  as  such  commenced  an  action  in  the  Supreme  Court  of 
this  State,  against  Edward  F.  Miller,  for  the  recovery  of  money 
which  he  had  collected  for  the  bankrupt  and  had  not  paid  over.  In 
that  action  an  order  of  arrest  was  obtained  from  a  justice  of  the 
Supreme  Court,  against  Miller,  and  he  was  held  to  bail  in  the  sum 
of  $1,800  ;  in  pursuance  of  which  he  gave  an  undertaking,  in  the 
usual  form,  executed  by  himself  and  the  defendants  in  this  action. 
He  was  thereupon  discharged  from  arrest,  and  the  action  proceeded 
to  judgment  in  favor  of  the  plaintiff  against  him  for  $2,119.52. 
The  necessary  measures  were  taken  to  charge  the  bail  and  this  action 
is  now  brought  on  the  undertaking.  At  the  trial  a  verdict  was 
directed  for  the  plaintiff  for  the  amount  claimed,  and  a  motion  for 
a  new  trial  on  the  minutes  was  denied,  and  the  case  now  comes  here 
on  appeal  from  the  judgment  entered  on  the  verdict  and  from  the 
order  denying  a  motion  for  a  new  trial. 

The  principal  objection  made  here  by  the  appellant  has  reference 
to  the  power  of  the  State  court  to  entertain  the  action,  and  is  predi- 
cated upon  the  claim  that  the  legislation  of  congress  has  been  such 
as  to  give  exclusive  jurisdiction  of  the  action  to  the  courts  of  the 
United  States.  Before  the  amendment  of  the  bankrupt  law,  in 
1874,  such  jurisdiction  was  not  exclusive,  and  the  Court  of  Appeals 
of  this  State  held,  in  November,  1873,  that  in  an  action  brought  by 
an  assignee  in  bankruptcy  to  recover  the  estate  of  the  bankrupt,  the 
provisions  of  the  bankrupt  act  conferring  jurisdiction  in  such  cases 
upon  the  District  and  Circuit  Courts  of  the  United  States  were  not 
intended  to  interfere  with,  and  did  not  exclude,  the  jurisdictioli  of 
the  State  courts.  {Oook  v.  Whipple^  55  N.  Y.,  150.)  In  June,  fol- 
lowing this  decision,  the  law  was  amended  by  the  addition  of  a  pro- 
viso :  "  That  the  court  having  charge  of  the  estate  of  any  bankrupt 
may  direct  that  any  of  the  legal  assets  or  debts  of  the  bankrupt,  as 
contradistinguished  from  equitable  demands,  shall,  when  such  debt 
does  not  exceed  five  hundred  dollars,  be  collected  in  the  courts  of 
the  State  where  such  bankrupt  resides,  having  jurisdiction  of  claims 
of  such  nature  and  amount"   (Laws  of  1874,  p.  178,  chap.  390,  §  2.) 
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The  claim  is,  that  by  allowing  actions  for  the  collection  of  the 
assets  of  a  bankrupt,  not  exceeding  $500,  to  be  prosecuted  in  the 
State  courts,  it  was  designed  by  the  amendment  to  limit  and  restrict 
their  jurisdiction  to  the  class  of  cases  arising  under  the  proviso ;  and 
the  General  Term  of  the  Supreme  Court  in  New  York  city  has  sub- 
stantially so  held.     {OlooU  v.  Madeany  11  Hun,  394.) 

That  was  an  action  for  the  recovery  for  personal  property  which, 
it  was  claimed,  had  been  disposed  of  in  fraud  of  the  bankrupt  law, 
and  was  therefore  for  the  recovery  of  the  assets  of  the  bankrupt, 
and  arose  under  the  laws  of  the  United  States  ;  and  it  may  be  that 
the  United  States  courts,  since  the  amendment,  have  exclusive  juris- 
diction of  such  actions.  Contrary  to  this,  however,  it  has  been  held 
by  the  General  Term  of  the  Supreme  Court  in  the  fourth  depart- 
ment, that  the  only  effect  of  that  act  is  to  permit  the  Federal  courts 
to  decline  to  entertain  actions  brought  to  recover  assets  of  a  bank- 
rupt not  exceeding  $500  in  amount ;  that  it  does  not  take  away  the 
jurisdiction  of  the  State  courts,  but  permits  the  Federal  courts  to 
relieve  themselves  in  certain  cases.  (  Wente  v.  Young,  New  York 
Weekly  Digest,  Nos.  13,  14,  Dec.  3,  1877,  p.  295 ;  12  Hun,  220.) 

If  we  were  obliged  to  decide  the  question,  our  inclination  would 
be  towards  this  construction  ;  but  on  this  point  our  position  is  that 
this  case  is  not  within  the  inhibition,  for  the  reason  that  the  cause 
of  action  did  not  arise  under  the  laws  of  the  United  States,  and  is 
not  brought  for  the  collection  of  the  legal  assets  or  debts  of  the 
bankrupt.  The  cause  of  action  here  accrued  to  the  plaintiff  by 
operation  of  law,  as  the  result  of  an  action  prosecuted  by  him  in 
the  Supreme  Court.  The  bankrupt  never  had  any  interest  in  the 
claim  upon  which  the  action  is  founded.  True,  the  money  when 
collected  on  the  claim  in  suit,  will  come  to  him  in  his  capacity  of 
assignee  and  go  into  the  estate  of  the  bankrupt  and  be  administered 
nnder  that  law ;  but  that  is  not  the  test.  The  question  is,  in  what 
cases  does  the  amendment  of  the  law  confer  exclusive  jurisdiction 
npon  the  United  States  courts  ?  and  the  answer  is,  in  those  only 
that  are  prosecuted  to  collect  the  legal  assets  or  debts  of  the  bank- 
rupt Moreover,  it  is  very  doubtful  whether  exclusive  jurisdiction 
can  be  conferred  upon  the  United  States  courts  over  actions  of  this 
character.  The  Constitution  provides  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  laws  of  the  United  States  (arti- 
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cle  3,  section  2) ;  no  power  is  delegated  to  congress  to  legislate 
beyond  this  limit.  All  powers  possessed  by  the  State  governments 
and  not  delegated  to  the  United  States,  are  retained.  (Federalist, 
!N'o.  32.)  If  congress  can  clothe  the  United  States  courts  with 
exclusive  jurisdiction  over  this  class  of  cases,  it  must  be  because  that 
power  has  been  expressly  delegated  to  it  by  the  Constitution  of  the 
United  States.  This  has  not  been  done.  The  language  above 
referred  to  is  its  nearest  approach,  and  this  comes  very  far  short 
of  it. 

Our  conclusion  is,  therefore,  that  the  State  court  has  jurisdiction 
of  this  action,  and  that  the  judgment  must  be  affirmed,  with  costs. 

Babnabd,  p.  J.,  concurred  ;  Gilbbbt,  J.,  did  not  sit. 

Judgment  affirmed,  with  costs. 


ISAAC  H.   TICE,   Appellant,  v.  WILLIAM  ZINSSER, 

Kespondent. 

Contract  —  agreement  to  cancel —  right  to  recover  tnoney  paid  under. 

The  plaintiff  and  defendant  entered  into  an  agreement,  by  which  the  plaintiff 
agreed  to  purchase  certain  land  from  the  defendant  for  a  price  therein  named; 
the  plaintiff  paid  a  portion  of  such  price  to  the  defendant.  Afterwards,  the 
plaintiff  being  in  default,  an  agreement,  of  which  the  following  is  a  copy,  was 
indorsed  on  each  copy  contract,  and  signed  and  sealed  by  therespectiye  parties: 

**  I  hereby  surrender  all  my  right,  title  and  interest  under  and  by  virtue  of  the 
within  agreement  to for  and  in  consideration  of  the  sum  of  one  dol- 
lar, the  receipt  whereof  is  hereby  acknowledged,  and  agree  that  the  same  shall 
be  canceled  and  be  of  no  effect  from  this  date." 

In  an  action  by  the  plaintiff  to  recover  what  he  had  paid  under  the  contract' 
?Uld,  that  he  was  entitled  to  recover. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  and  from  an 
order  setting  aside  a  verdict  in  favor  of  the  plaintiff,  and  directing 
judgment  in  favor  of  the  defendant. 

On  March  23,  1871,  the  plaintiff  and  defendant  herein  entered 
into  a  contract  whereby  the  former  agreed  to  buy  and  the  latter  to 
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sell  certain  real  estate  for  the  Bum  of  $16,000,  payable  as  therein 
provided,  and  plaintifE  then  gave  to  defendant  the  sum  of  $1,000 
on  account  thereof.  Subsequently,  and  in  October,  1871,  the  plaintiff 
being  then  in  default  by  having  failed  to  pay  the  purchase-price  as 
provided  by  the  contract,  there  was  indorsed  upon  one  contract 
the  following  agreement :  "  I  hereby  surrender  all  my  right,  title 
and  interest  under  and  by  virtue  of  the  within  agreement  to  Isaac 
H.  Tice  for  and  in  consideration  of  the  sum  of  one  dollar,  the 
receipt  whereof  is  hereby  acknowledged,  and  agr^e  that  the  same 
shall  be  canceled  and  be  of  no  effect  from  this  date,"  signed  and 
sealed  by  the  respective  pai-ties.  A  similar  indorsement  to  William 
Zinsser  was  indorsed  on  the  other  contract. 

This  action  was  brought  by  the  plaintiff  to  recover  the  money 
which  he  had  paid  upon  the  contract-price  prior  to  'its  cancellation. 

tT.  Stewart  RosSy  for  the  appellant. 

Lewis  Sa/ndersy  for  the  respondent. 

Dykman,  J. : 

By  the  indorsement  put  upon  the  agreement  in  October,  1871, 
it  was  rescinded  and  canceled,  and  as  this  indorsement  contained  no 
conditions  the  parties  stood  towards  each  other  as  if  no  agreement 
had  been  made  between  them. 

The  plaintiflf  could  recover  nothing  for  any  improvements  he 
had  put  upon  the  property  because  there  was  no  undertaking  to 
pay  for  them,  and  the  defendant  could  not  retain  the  money  that 
had  been  paid  on  account  of  the  property,  in  expectation  of  a  ful- 
fillment of  the  contract  and  a  conveyance  of  the  property  for  the 
reason  that  he  canceled  the  agreement  and  accepted  a  surrender 
of  the  premises  unconditionally  and  without  any  stipulation  for 
compensation.  {OiUet  v.  Maynard,  5  John.,  86 ;  Battle  v.  Hoch- 
ester  OUy  Ba/nkj  3  N.  Y.,  88.) 

It  is  claimed  on  the  part  of  the  defendant,  that  as  the  plaintiff 
could  not  have  recovered  back  the  money  he  had  paid  on  the  agree- 
ment before  the  indorsement  thereon  of  the  contract  of  rescission, 
he  cannot  now  recover  back  the  money  paid,  because  he  has  suiv 
rendered  his  right  to  do  so.    We  cannot  subscribe  to  this  propo- 
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Bition.  It  was  entirely  competent  for  the  parties  to  make  a  new- 
contract  to  surrender  and  cancel  the  original  agreement  and  they 
did  so,  and  that  left  them  in  the  condition  in  which  they  stood 
before  the  agreement  was  made.  So  standing  the  defendant  was 
left  no  reason  for  retaining  the  money  he  had  received.  Before  he 
rescinded  the  agreement,  he  could  stand  upon  that  and  declare  his 
readiness  to  carry  it  out,  and  the  plaintiff  would  have  no  refuge 
but  in  fulfillment.  He  had  paid  his  money  in  pursuance  of  an 
agreement  which. called  for  it  and  which  could  be  executed,  and  his 
rights,  liabilities  and  remedies  were  all  to  be  sought  for  within  its 
provisions,  and  they  called  for  the  money  he  had  paid  and  other 
money  beside.  But  the  defendant  voluntarily  surrendered  all 
these  rights,  and  thus  gave  up  his  right  to  hold  the  money  under 
the  agreement. 

These  considerations  lead  to  the  conclusion  that  the  judgment 
appealed  from  must  be  reversed. 

The  order  vacating  the  verdict  must  also  be  set  aside  and  the 
plaintiff  must  have  judgment  upon  his  verdict  with  costs. 

Gilbert,  J.,  concurred. 

Present  —  Barnakd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  and  order  setting  aside  verdict  and  dismissing  plaintiff's 
complaint  reversed,  and  judgment  ordered  for  the  plaintiff  on  the 
verdict. 


13  sm\      GEORGE  COCHRAN  and  others.  Appellants,  v.  OLIVER  R 
'  INGERSOLL,  Impleaded,  etc.,  and  others.  Respondents. 

Attaehfnent  for  eontempt — when  it  shoiUd  not  be  aUowed, 

Wliere,  on  an  application  made  in  a  civil  proceeding  for  an  attachment  to  punish 
a  party  for  a  failure  to  comply  with  an  order  of  the  court  directing  the  pay- 
ment by  him  of  a  sum  of  money,  it  appears  that  his  failure  to  comply  with  it 
arises  from  his  not  having  the  money  wherewith  to  do  so,  and  it  does  not  appear 
that  he  has  disabled  himself  from  paying,  with  intent  to  avoid  complying 
with  the  order,  the  attachment  should  not  issue. 
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Appeal  from  an  order  made  at  the  Special  Term  denying  an 
application,  to  issue  an  attachment  against  the  defendant  for  a 
contempt. 

It  appeared  by  the  papers  upon  which  the  motion  at  Special  Term 
was  made,  that  a  judgment  was  entered  providing  that  certain  par- 
ties to  a  certain  subscription  paper  who  had  not  paid  their  subscrip- 
tions (plaintiffs  and  defendants  being  parties  to  said  subscription 
paper)  should  pay  in  the  amounts  of  their  said  subscriptions  to  a 
receiver  to  be  appointed  to  receive  the  same,  and  that  upon  such 
sums  being  paid  in,  the  aggregate  sums  should  be  distributed,  pro 
rata,  among  all  the  subscribers  thereto,  after  allowing  for  the  pay- 
ment out  of  said  aggregate  subscription  for  certain  lands,  for  the 
purchase  of  which  said  subscription  was  made. 

The  receiver  was  appointed,  the  amount  to  be  paid  to  him  under 
the  decree  was  computed  and  ascertained.  A  demand  was  made  on 
respondent  IngersoU,  who  was  one  of  the  parties  to  the  subscription, 
but  such  payment  was  not  made. 

Plaintiffs  obtained  an  order  to  show  cause  why  an  attachment 
should  not  issue  against  Ingersoll  for  contempt,  and  on  the  return  of 
said  order  Ingersoll  showed  by  affidavit  that  he  was  wholly  insolvent, 
and  had  been  so  for  years,  and  that  he  was  wholly  unable  to  comply 
with  such  judgment. 

The  court  at  Special  Term  denied  the  motion  for  an  attachment 
and  plaintiffs  appeal. 

P.  V.  R,  Stcmtofhy  for  the  appellants. 

Britton  <&  JEh/y  for  the  respondent  Ingersoll.  There  can  be  no 
such  thing  as  a  contempt  for  not  paying  a  debt  which  a  man  has 
no  money  or  property  wherewith  to  pay.  (3  R.  S.,  part  3,  chap.  8, 
title  13,  §  20 ;  Lansing  v.  lAmsingy  41  How.,  248-252 ;  WaHima/a 
^.Wartma/ay  Taney,  362;  O'Callaghan  v.  O^  Callaghariy  69  111., 
552;  Laaiev.  Losee,  11  How.,  361  ;  Meyers  v.  Trimble^  1  Abb. 
Pr.,  220-223 ;  QuvrUard  v.  Secor,  id.,  393-398 ;  Meyers  v.  Trvnir 
Ue,  id.,  399.) 

Dykman,  J. : 

This  is  a  proceeding  for  the  enforcement  of  a  civil  remedy.     The 
respondent  has  been  ordered  by  the  court  to  pay  a  sum  of  money 
Hun— Vol.  XHL        47 
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to  the  receiver  and  has  failed  to  comply  with  the  order,  and  now  an 
attachment  is  applied  for  to  punish  him  for  a  contempt  of  court  in 
not  obeying  its  order.  The  reason  assigned  by  the  respondent  for 
not  paying  the  money  in  compliance  with  the  order  is,  that  he  has 
not  got  it  and  caunot  pay  it.  The  fact  of  his  inability  to  pay  stands 
uncontradicted  on  the  record  before  us,  and  there  is  no  claim  that 
he  hafi  disabled  himself  to  pay,  for  the  purpose  of  avoiding  com- 
pliance with  the  order  of  the  court.  On  the  contrary,  it  appears 
that  he  has  been  insolvent  for  the  last  nine  years,  and  has  received 
a  discharge  under  the  insolvent  laws  of  the  State  from  all  his  debts, 
including  the  claim  in  question. 

The  court  is  not  called  upon  to  vindicate  either  its  dignity  or  its 
process,  but  simply  to  assist  a  suitor  in  the  collection  of  a  claim, 
and  there  is  a  solid  and  obvious  distinction  between  contempt, 
strictly  such,  and  those  offenses  which  go  by  that  name,  but  which 
are  punished  as  contempt  only  for  the  purpose  of  enforcing  some 
civil  remedy.     (Revisers'  notes.) 

Our  statute  provides  that  the  court  ordering  imprisonment  for 
contempt  may  in  its  discretion,  in  cases  of  inability  to  perform  the 
requirements,  relieve  the  person  imprisoned  in  such  manner  and 
upon  such  terms  as  shall  be  deemed  just  and  proper.  (3  R.  S.  [6th 
ed.],  841,  §  20.)  Ample  power  is  thus  given  to  inquire  into  the  cir- 
cumstances after  imprisonment,  and  there  is  no  good  reason  why  it 
should  not  be  made  before  the  commitment.  {Dora/n  v.  Dempset/j 
1  Bradford,  490.) 

If  the  attachment  should  issue  and  the  respondent  be  committed 
under  it,  he  would  then,  on  application  to  the  court,  be  released 
from  confinement  by  showing  the  same  state  of  facts  which  appears 
in  answer  to  this  application.  Why,  then,  should  the  mere  formal 
proceeding  be  gone  through  with  ?  We  think  that  the  inability  of 
the  respondent  to  comply  with  the  order  is  a  sufficient  reason,  under 
all  the  circumstances  of  this  case,  why  the  attachment  should  not 
issue,  and  that  the  order  appealed  from  should  be  affirmed  with 
costs  and  disbursements. 

Present  —  Barnabd,  P.  J.,  and  Dtkman,  J. ;  J&elbkbt,  J.,  not 
sitting. 

Order  denying  attachment  affirmed,  with  costs. 
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CATHARmE  WAIT,  Respondent,  v.  THE  AGRICULTURAL        ["^^ 
INSURANCE  COMPANY,  Appellant.  '  ^  |T 

Tk^i-       ^-  .i  .^,,  .        ^  I  18h  8711 

FoUcy  of  tnmrance  —  *  *  unoccupied    —  meanmg  of.  |d6iadd68| 

A  policy  of  insurance  issued  upon  a  dwelling-house  proyided  that  if  it  should 
cease  to  be  occupied  by  the  owner  or  occupant  in  the  usual  and  ordinary  man- 
ner in  which  dwelling-houses  are  occupied  as  such,  the  policy  should  become 
void.  The  house  was  occupied  by  a  tenant,  who,  on  March  fifteenth,  com- 
menced to  move  out,  and  removed  most  of  his  furniture  and  all  of  his  family 
from  the  house.  No  person  was  left  in  it,  and  on  the  night  of  the  sixteenth  it 
was  destroyed  by  fire. 

Held,  that  the  question  whether  or  not  the  house  was  unoccupied  at  the  time  of 
the  fire,  within  the  meaning  of  that  term  as  used  in  the  policy,  was  properly 
left  to  the  jury. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

Stcvrhuck  dk  Sa/wyer^  for  the  appellant. 

Hachett  &  WilUamSj  for  the  respondent. 

Dtkman,  J. : 

This  action  is  upon  a  policy  of  insurance  by  which  the  defendant 
agreed  to  insure  a  dwelling-house  of  the  plaintiff,  which  was  occu- 
pied by  a  tenant.  The  defense  is  that  notice  and  proof  of  the  loss 
were  not  properly  given  as  required  by  the  policy,  and  that  the  house 
was  unoccupied  at  the  time  of  its  destruction.  The  notice  of  the  loss 
did  not  conform  to  the  requirements  of  the  policy,  but  the  omissions 
have  aU  been  waived.  On  the  27th  day  of  April,  1876,  the  secretary 
of  the  defendant  wrote  to  the  plaintiff  that  the  company  had 
learned  about  four  weeks  before  that  the  house  had  burned,  and 
requested  her  to  make  proof  of  loss  on  a  blank  enclosed  and  to 
verify  the  same,  and  return  it  to  the  company  at  her  convenience. 
This  was  a  sufficient  waiver  of  all  objections  down  to  that  time. 

On  the  30th  day  of  May,  1876,  the  assistant  secretary  again  wrote 
to  the  plaintiff  acknowledging  the  receipt  of  her  letters  and  papers, 
stating  that  they  were  very  incomplete,  but  that  the  principal  diffl- 
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culty  was  that  she  swore  the  house  was  occupied  at  the  time  of  the 
fire,  whereas  the  company  had  good  information  that  no  one  lived 
in  the  house  at  the  time  it  burned.  He  declined  to  pay  the  loss,  but 
did  not  call  for  further  proofs,  as  he  was  bound  to  do  then,  if  those 
furnished  were  incomplete  or  insufficient.  Not  having  done  so,  he 
must  be  deemed  to  have  accepted  those  furnished  as  sufficient.  But 
this  is  not  all.  On  the  6th  day  of  June,  1876,  the  assistant  secre- 
tary wrote  to  the  attorney  for  the  plaintiff  a  letter  acknowledging 
the  receipt  of  one  from  him  on  the  fifth,  and  using  these  words  in 
a  sentence  by  itself,  "  We  do  not  care  for  more  proof." 

It  is  fair  to  presume  that  these  words  were  used  in  reply  to  an 
offer  by  the  lawyer  in  his  letter  to  furnish  more  proofs  if  desired. 
These  facts  show  an  acceptance  of  the  proofs  furnished  as  sufficient, 
and  a  waiver  of  all  objection  and  omission. 

But  it  is  urged  that  the  house  was  unoccupied  at  the  time  of  the 
fire,  and  for  that  reason  the  policy  had  become  null  and  void.  The 
condition  in  the  policy  is  that  if  the  dwelling-house  thereby  insured 
shall  cease  to  be  occupied  by  the  owner  or  occupant  in  the  usual  and 
ordinary  manner  in  which  dwelling-houses  are  occupied  as  such> 
then  the  policy  shall  be  null  and  void  until  the  written  consent  of 
the  company  shall  be  obtained.  This  dwelling  was  occupied  by  a 
tenant,  who,  on  the  fifteenth  day  of  March,  commenced  to  move 
out  and  removed  most  of  his  furniture  and  all  of  his  family  from 
the  house,  intending  doubtless  to  return  and  take  the  remainder  of 
his  furniture,  and  then  surrender  the  possession  to  the  owner.  No 
person  was  left  in  the  house,  and  on  the  night  of  the  sixteenth  it 
was  destroyed  by  fire.  There  was  some  proof  that  the  plaintiff  did 
not  know  and  had  no  notice  of  the  removal  of  her  tenant,  and 
although  the  testimony  was  objected  to,  yet  it  was  proper  to  show 
that  the  plaintiff  was  guilty  of  no  negligence  in  not  notifying  tlie 
defendant  of  the  vacancy  of  the  premises.  The  charge  of  the  court 
is  not  contained  in  the  case,  but  we  are  bound  to  presume,  aj5  there 
were  no  exceptions  to  it,  that  the  jury  was  properly  instructed  on  all 
the  questions  in  the  case.  It  appears,  however,  from  the  appellant's 
points  that  the  question  whether  there  had  been  a  breach  of  the 
condition  of  the  policy  requiring  occupation  or  no  was  submitted  to 
the  jury,  and  that  is  now  assigned  for  error.  We  need  not  stop  to 
consider  whether  it  was  error  or  not,  for  there  was  no  exception  to 
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the  charge,  and  no  objection  can  now  .be  heard  against  it.  Neither 
was  there  any  error  in  denying  the  motion  for  a  nonsuit,  for  the 
point  we  are  now  considering  was  not  properly  presented,  and  the 
objection  respecting  the  sufficiency  of  the  notice  is  not  valid,  as  wc 
have  already  seen. 

The  question  is  presented,  however,  by  the  appeal  from  the  judg- 
ment and  the  order  denying  the  motion  for  a  new  trial  on  the 
minutes  of  the  court.  If  this  house  was  occupied  at  the  time  of 
its  destruction  in  the  usual  and  ordinai'y  manner  in  which  dwelling- 
houses  are  occupied  as  such,  then  the  policy  was  not  void,  but  was 
in  full  force  at  that  time.  As  commonly  used  and  understood  the 
word  "  occupation  "  is  synonymous  with  "  possession  ; "  according  to 
Webster,  occupancy  is  the  act  of  taking  or  holding  possession,  and 
occupy  means  to  take  possession,  to  keep  in  possession,  to  possess, 
to  hold  or  keep  for  use,  and  as  used  in  this  policy  the  word  ought 
to  be  given  its  most  extensive  signification  and  no  forfeiture  should 
be  permitted,  except  there  has  been  a  plain  violation  of  the  con- 
dition when  so  interpreted. 

Dwelling-houses  are  ordinarily  used  for  places  of  abode,  and  the 
persons  who  occupy  them  are  sometimes  out  of  them  and  some- 
times in  them.  Often  it  happens  that  they  are  left  for  a  day  and 
more  by  the  occupants  who  are  absent  from  them  either  for  business 
or  pleasure,  and  yet  in  such  case  no  one  would  say  the  house  was 
unoccupied  within  the  fair  meaning  of  that  word.  In  the  eye  of  the 
law  it  would  be  in  the  possession  of  the  person  or  family  residing 
there.  So  it  also  often  comes  to  pass  that  the  occupants  of  dwell- 
ing-houses are  changed,  and  the  incoming  tenant  cannot  commence 
his  occupancy  until  the  outgoing  one  has  removed,  and  do  all  they 
both  can,  there  will  be  a  point  of  time  when  there  is  no  person  in 
the  house,  but  is  the  house  therefore  vacant?  The  law  is  not 
unreasonable  and  will  not  pronounce  a  house  unoccupied  because 
no  human  being  draws  the  breath  of  life  within  its  walls.  Whole 
families  go  out  to  divine  service  on  the  Sabbath  day  and  in  the 
evening,,  and  leave  their  residence  without  a  human  being,  but  yet 
they  are  not  unoccupied.  Where  shall  the  line  be  drawn  ?  Can 
an  outgoing  tenant  take  time  for  the  removal  of  his  household 
goods  after  his  family  has  left  the  house,  provided  the  time  taken 
be  reasonable  ?    It  seems  but  fair  and  just  that  such  should  be  the 
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rule,  and  if  so,  how  can  it  be  determined  what  is  a  reasonable  time, 
and  whether  the  house  has  become  unoccupied,  better  than  by  leav- 
ing the  question  to  a  jury  under  proper  instructions. 

The  case  of  Paine  v.  The  Agricvlimral  Insurance  Company  (5 
N.  Y.  S.  C.  [6  T.  &  C],  619),  was  properly  disposed  of  by  the  General 
Term,  but  the  condition  in  the  policy  and  the  facts  there  were  so 
unlike  those  in  this  case  that  it  cannot  have  much  influence  as 
authority.  In  that  case  the  court,  after  observing  that  it  is  not 
necessary  that  some  person  should  live  in  the  house  every  moment, 
but  that  there  must  not  be  a  cessation  of  occupancy  for  any  con- 
siderable portion  of  time,  uses  the  following  language  :  "  For  what 
length  of  time  it  may  remain  unoccupied  will  depend  upon  the 
circumstances  of  each  case,  and  the  jury  or  the  referee  must  deter- 
mine the  question  in  view  of  the  consideration  that  led  to  the  incor- 
poration of  the  proviso  into  the  policy,  and  the  necessity  that  not 
unf requently  arises  for  persons  insured  to  leave  temporarily  their 
dwelling-houses." 

Whitney  v.  Bla^h  River  Inauram^ce  Gompamy  (9  Hun,  37)  was 
an  insurance  of  a  saw-mill,  and  does  not  shed  much  light  on  this 
case,  but  the  referee  there  found  that  the  premises  did  not  become 
vacant  and  unoccupied,  and  gave  judgment  for  the  plaintiff,  which 
was  affirmed  by  the  General  Term.  The  question  seems,  therefore, 
to  have  been  there  regarded  as  one  of  fact  to  be  determined  in 
view  of  all  the  circumstances. 

In  this  case,  the  cessation  of  actual  inhabitancy,  was  for  a  very 
short  time,  and  the  premises  had  not  been  abandoned  by  the  ten- 
ant nor  surrendered  by  him  to  the  plaintiff. 

The  facts  and  circumstances  are  such  that  different  minds  will 
come  to  different  conclusions  on  the  question  of  occupancy,  and 
that  makes  it  a  very  proper  case  for  a  jury.  It  does  not  follow 
that  because  there  is  no  contradictory  testimony  the  court  must 
take  the  question  from  the  jury  and  determine  it  as  one  of  law ; 
on  the  contrary,  if  different  results  would  be  reached  by  different 
minds,  the  question  must  go  to  the  jury. 

The  appeal  book  presents  no  error  and  the  judgment  must  be 
affirmed,  with  costs. 

Gelbekt,  J.,  dissenting,  Babnard,  P.  J.,  not  sitting. 
Judgment  and  order  denying  new  trial  affirmed,  with  costs. 
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JACOB  CRAWFORD  and  THOMAS  D.  PENFIELD,  Respond- 
ents, V.  C.  BECKER,  Impleaded  with  P.  J.  SHERWOOD, 
Appellant. 

Building  contract — right  of  oumor  to  complete  tcork — effect  of  ao  doing  upon 

damages  for  delay. 

A  building  contract  contained  a  clause  authorizing  the  owner,  upon  the  failure 
of  the  contractor  to  proceed  with  the  work,  to  notify  him  that  unless  he  did  so 
proceed  he  should  himself  complete  it  and  charge  the  contractor  with  the 
ex];>en8e  of  so  doing,  and  another  clause  providing  that  for  each  and  every  day's 
delay  in  completing  the  building  after  a  date  therein  specified  the  contractor 
should  pay  the  sum  of  five  dollars  as  and  for  liquidated  damages.  The  owner,  in 
pursuance  of  the  first  clause,  notified  the  contractor  and  completed  the  building 
himself. 

Held,  that  he  had  thereby  waived  his  right  to  claim  the  damages  provided  for  in 
the  contract,  for  a  failure  to  complete  the  building  by  the  specified  time.* 

Appeal  bj  defendant  Becker  from  a  judgment  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

The  action  was  brought  to  foreclose  a  mechanic's  lien.  The  only 
question  in  the  case  arose  upon  the  effect  of  two  clauses  contained 
in  a  contract  for  the  erection  of  a  house  entered  into  between  the 
defendant  Becker,  the  owner  of  the  land,  and  the  defendant  Sher- 
wood.   The  clauses  were  as  follows : 

"  Sixth.  Should  the  contractor,  at  any  time,  during  the  progress 
of  the  said  works,  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  of  workmen,  or  cause  any  unreasonable  neglect  or  suspen- 
sion of  the  work,  or  fail  or  refuse  to  comply  with  any  of  the  articles 
of  agreement,  the  owner  or  liis  agent  shall  have  the  right  and  power 
to  enter  upon  and  take  possession  of  the  premises,  and  provide 
materials  and  workmen  sufficient  to  finish  the  said  works,  after  giv- 
ing four  days'  notice  in  writing,  and  the  expense  of  the  same  shall 
be  deducted  from  the  amount  of  the  contract. 

"  Tenth.  Should  the  contractor  fail  to  finish  the  work  at  or  before 
the  time  agreed  upon,  he  shall  pay  to  the  party  of  the  first  part  the 

•See  Murphy  v.  Bucknam,  66  N.  Y.,  297-800.— [Rbp. 
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sum  of  five  dollars  for  each  and  every  day  thereafter  the  said  work 
shall  remain  unfinished,  as  and  for  liquidated  damages." 

W.  P,  Prentice^  for  the  appellant. 

Martin  J,  Keogh^  for  the  respondent. 

Dykman,  J. : 

This  is  an  action  to  foreclose  a  mechanic's  lien.  The  plaintiff 
furnished  material  to  the  contractor  for  the  erection  of  a  building 
for  the  owner.  The  contractor  continued  work  until  he  had 
received  three  installments,  and  there  remained  unpaid  on  his  con- 
tract the  simi  of  $1,000.  He  abandoned  the  work  on  the  18th  day 
of  November,  1876,  soon  after  he  received  the  last  payment,  but 
he  had  then  expended  considerable  sums  of  money  in  procuring 
articles  to  be  used  in  the  completion  of  the  building,  so  that  it  only 
cost  the  owner  $486.40  to  finish  it  after  the  contractor  left  off  work. 
On  the  24th  day  of  November,  1876,  the  owner  gave  notice  to  the 
contractor,  under  a  clause  in  the  building  contract  authorizing  him 
so  to  do,  that  unless  the  contractor  proceeded  with  the  work  he 
should  himself  complete  the  building  and  charge  him  with  the  out- 
lay necessary  therefor ;  and  the  owner  did  so  finish  the  building,  at 
the  expense  mentioned  above. 

The  building  was  thus  completed,  and  there  remained  unex- 
pended and  unpaid  of  the  contract  price  $514.60.  This  money  was 
then  due  and  payable  to  the  contractor.  The  plaintiffs  filed  their 
notice  of  lien  on  the  second  day  of  December,  1876,  and  that  gave 
them  the  right  to  recover  all  that  was  then  due  to  the  contractor 
and  that  became  due  thereafter.  They  have  recovered  the  balance 
of  the  $1,000  which  remained  unexpended  after  the  completion  of 
the  building;  and  so  far  there  is  no  difficulty  in  sustaining  the 
recovery. 

Another  point  is  raised  by  the  appellant,  which  was  ruled  against 
him  on  the  trial.  The  written  contract  between  the  contractor  and 
owner  for  the  erection  of  the  building  fixed  the  first  day  of  Novem- 
ber, 1876,  as  the  time  for  the  completion  of  the  building,  and  in 
relation  thereto  stipulated,  that  should  the  contractor  fail  to  finish 
the  work  at  or  before  the  time  agreed  upon,  he  should  pay  to  the 
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owner  the  sum  of  live  dollars  for  each  and  every  day  thereafter  the 
said  work  should  remain  unfinished,  as  and  for  liquidated  damages. 
Assuming  that  the  sum  of  five  dollars  a  day  is  to  be  considered  as 
liquidated  damages  and  not  as  a  penalty,  it  was  inserted  in  the  con- 
tract for  the  indemnity  of  the  owner  against  the  damage  he  might 
sustain  by  reason  of  the  failure  of  the  contractor  to  finish  the  build- 
ing at  the  time  mentioned.  He  might  have  relied  upon  this  for  his 
security  and  left  the  building  incomplete.  Instead  of  doing  that  he 
proceeded  under  the  other  provision  of  the  contract  and  finished  the 
building.  We  think,  therefore,  he  must  be  held  to  have  waived 
the  penalty  which  was  imposed  for  the  failure  to  complete  the 
building  in  time. 

We  have  thus  examined  the  two  questions  which  control  the  case, 
and  we  think,  upon  the  whole,  the  judgment  should  be  affirmed, 
with  costs. 

Present  —  Barnabd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


CATHARINE  L.  WING,  Plaintiff,  v.  IRENE  E.  SCHRAMM, 

Defendant. 

Cfiap.  90oflS&0— conveyance  by  married  woman  under — aseent  ofhudmnd  to — 

effect  of  failure  of 

Under  section  8  of  chapter  90  of  1860«  providing  that  "  any  married  woman  pos- 
sessed of  real  estate  as  her  separate  property  may  bargain,  sell  and  convey  such 
property,  and  enter  into  any  contract  in  reference  to  the  same ;  but  no  such 
conveyance  or  contract  shall  be  valid  without  the  aeeent  in  writing  of  her  hus- 
band^\  a  conveyance  by  a  married  woman  of  her  real  estate  was  good  as  against 
all  the  world  but  her  husband. 

The  assent  of  the  husband  need  not  be  given  prior  to,  or  at  the  time  of  the  delivery 
of  the  deed,  but  may  be  subsequent  thereto. 

Motion  for  a  new  trial  on  a  case  and  exceptions. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of 
certain  real  estate  in  the  city  of  Brooklyn,  with  damages  for  the 
withholding  of  the  possession  of  the  same.  The  action  was  tried 
HuN  — VouXm.         48 
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before  the  court  without  a  jury.  The  justice  before  whom  the 
action  was  tried  found  that  the  plaintiff  was  the  wife  of  Edmund 
Yenni  from  June  19, 1866,  to  October  7,  1862,  when  the  plaintiff 
obtained  a  decree  of  absolute  divorce  from  the  said  Edmund  Yenni ; 
that  the  plaintiff  became  seized  of  the  premises  in  the  complaint 
mentioned,  under  and  by  virtue  of  a  deed  made  to  her  as  grantee 
therein,  subject  to  a  certain  mortgage  for  $3,500  and  interest,  the 
amount  of  which  said  mortgage  formed  part  of  the  consideration 
money  therefor,  and  the  payment  whereof  was  assimied  by  her ;  that 
the  balance  of  said  consideration  money  expressed  in  said  last-men- 
tioned deed  was  paid  by  plaintiff's  said  husband,  Edmund  Yenni. 

On  or  about  September  5, 1861,  the  plaintiff  executed  and  deliv- 
ered to  one  Antoinette  Yenni  the  deed  of  said  premises,  set  forth 
and  as  alleged  in  defendant's  answer  herein.  The  said  deed  was  drawn 
and  its  execution  procured,  and  the  same  was  delivered  to  the  grantee 
therein  named  by  the  plaintiff's  said  husband, 'Edmund  Yenni,  and 
the  grantee  therein  named  took  possession  of  said  premises  there- 
imder. 

After  the  said  decree  of  divorce,  the  plaintiff's  said  husband, 
Edmund  Yenni,  at  the  request  of  the  grantee  therein  named,  who 
was  then  in  possession  of  said  premises,  indorsed  upon  the  said  deed, 
and  executed  and  delivered  to  said  grantee  a  writing  in  the  words 
and  figures  following :  "  I  hereby  consent  to  the  within  conveyance 
and  approve  of  the  same.  New  York,  September  12,  1861. 
E.  Yenni."    (Seal.) 

The  consideration  expressed  in  said  last-mentioned  deed,  to  wit : 
$6,000,  was  made  up  and  paid  by  the  assumption  of  mortgages  and 
other  charges  upon  the  property,  and  by  the  payment  of  $600  in 
cash,  whereof  the  plaintiff  herself  received  $300  and  her  said  hus- 
band the  balance,  which  was  by  him  applied  to  the  support  and 
maintenance  of  his  said  wife. 

Afterwards,  said  Antoinette  Yenni  paid  and  discharged  the  said 
mortgage  for  $3,500,  and  all  arrears  of  interest  thereon,  and  also  all 
taxes  then  due  and  owing  upon  said  premises  at  the  time  of  said  con- 
veyance. Afterwards  said  Antoinette  Yenni  died,  leaving  her  last  will 
and  testament,  which  was  duly  admitted  to  probate,  and  the  executor 
thereof,  under  and  by  virtue  of  the  power  thereby  conferred  upon 
him,  for  a  good  and  valuable  consideration  by  him  received,  con- 
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vejed  the  said  premisee  to  defendant  by  the  deed  mentioned  and 
alleged  in  the  answer  herein,  and  the  defendant  received  the  same 
in  good  faith,  and  without  notice  or  knowledge  that  said  consent 
had  been  in  fact  indorsed  upon  said  deed  of  September  5, 1861,  sub- 
seqaent  to  said  divorce. 

The  defendant  took  possession  of  said  premises  upon  the  delivery 
of  said  deed  to  her,  and  since  then  has  used  and  occupied  the  same, 
has  made  improvements,  betterments  and  additions  thereto,  and  has 
also  paid  the  taxes,  insurance,  interest  and  repairs  thereon. 

As  conclusions  of  law,  the  justice  found,  *^  that  said  deed  of  Sep- 
tember 5,  1861,  is  not  valid,  and  the  plaintiff  is  not  boun^  thereby, 
because  the  same  was  without  the  consent  in  writing  of  her  said 
husband  while  he  was  her  husband ;  that  by  reason  of  the  premises 
the  defendant  has  the  rights  of  a  mortgagee  in  possession,  and  as 
such  is  entitled  to  receive  repayment  of  the  amounts  so  advanced, 
allowed  and  paid  by  her  said  grantor,  as  the  consideration  for  the 
conveyance  to  her  of  said  premises  as  aforesaid,  over  and  above 
the  liens  thereon  at  the  time  said  conveyance  by  plaintiff  was  made, 
and  all  amounts  subsequently  paid  by  her  or  the  defendant  for  like 
purposes,  or  for  improvements,  betterments,  additions  to,  and  assess- 
ments upon  said  premises,  with  interest  upon  the  several  items  of 
the  same,  and  upon  payment  thereof  the  plaintiff  will  be  entitled 
to  the  possession  of  said  premises." 

C.  E.  Tracy ^  for  the  plaintiff. 

G.  N,  Meynolds  and  Neh&miah  MiUa/rdj  for  the  defendant. 

Dtkhak,  J. : 

On  the  15th  *  day  of  April,  1857,  the  plaintiff  was  the  wife  of 
Edmund  Yenni,  and  on  that  day  he  caused  the  premises  in  question 
to  be  conveyed  to  her.  He  paid  all  of  the  purchase-money  that 
was  paid,  and  die  paid  nothing.  On  the  5th  day  of  September, 
1861,  the  plaintiff,  at  the  request  of  her  husband,  executed  and 
delivered  to  his  mother,  Antoinette  Yenni,  a  full  covenant  war- 
ranty deed  of  the  premises,  and  the  grantee  took  possession.  At 
that  time  section  3  of  chapter  90  of  the  Laws  of  1860  was  in  force 
and  had  not  been  amended,  and  it  reads  as  follows :  "  Any  married 
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woman,  possessed  of  ^real  estate  as  her  separate  property,  may 
bargain,  sell  and  convey  such  property,  and  enter  into  any  contract 
in  reference  to  the  same,  but  no  such  conveyance  or  contract  shall 
be  valid  without  the  assent,  in  writing,  of  her  husband,  except  as 
hereinafter  provided."  This  section  was  amended  by  chapter  172 
of  the  Laws  of  1862,  by  leaving  out  that  part  which  required  the 
husband's  assent. 

The  husband  of  the  plaintiff  did  not  make  a  written  consent  to 
her  conveyance  to  her  mother  until  after  she  obtained  an  absolute 
divorce  against  him  in  October,  1862,  and  then  he  made  the  follow- 
ing indoisement  on  the  deed  : 

"  I  hereby  consent  to  the  within  conveyance  and  approve  of  the 
same. 

New  YoBK,  Septemher  12,  1861. 

E.  TENNI."    [seal.] 

The  grantee  in  this  conveyance  died  seized  of  the  premises,  and 
left  a  last  will  and  testament,  which  contained  a  power  of  sale,  and 
under  that  her  executor  conveyed  the  premises  to  the  defendant, 
for  value,  in  January,  1873.  The  consent  of  the  plaintiflPs  husband 
was  then  indorsed  on  her  deed,  and  the  defendant  had  no  notice  of 
any  defect  or  irregularity.  The  defendant,  therefore,  is  a  bona  fide 
purchaser. 

If  under  this  state  of  facts  the  plaintiff  can  recover  these  premises, 
then  the  law  of  1860  will  have  worked  a  result  which  shows  that  it 
was  not  amended  any  too  soon.  She  never  had  any  equity  in  the 
premises.  She  never  paid  a  dollar  on  the  purchase-money,  and  she 
made  her  full  covenant  warranty  deed  and  suffered  it  to  be  spread 
upon  the  records,  and  then  laid  by  until  tlie  defendant  became  the 
purchaser  for  full  value,  without  sounding  any  note  of  alarm,  or 
asserting  any  right. 

Now,  what  is  meant  by  the  provision  in  section  3  of  the  Law  of 
1860?  That  no  conveyance  of  a  married  woman  shall  be  valid 
without  the  assent,  in  writing,  of  her  husband.  One  thing  intended 
was  to  give  the  husband  some  control  over  the  alienation  of  his 
wife's  land,  and  it  is  very  reasonable  to  suppose  that  that  was  the 
only  aim  and  intention  of  the  section.     To  provide  tliat  the  con- 


Digitized  by 


Googk 


DkGrauw  v.  supervisors  of  queens  CO.     381 

Second  Dbpastment,  Fbbbuaby  Term,  1878. 

veyance  should  not  be  valid  agaioBt  him  and  his  marital  rights 
without  his  assent  in  writing.  If  this  is  the  true  construction,  then 
the  grantee  in  such  conveyance  took  a  title  valid  against  the  world, 
except  the  husband,  and  all  that  was  necessary  was  the  written 
assent  of  the  husband  to  the  conveyance. 

When  the  plaintiff  executed  her  conveyance  for  these  premises  it 
was  valid  as  against  her,  and  it  only  remained  for  her  husband  to 
signify  his  assent  to  the  same  in  writing  to  render  it  valid  and 
effectual  in  every  respect.  He  did  assent  to  it  in  writing  about  a 
year  after  it  was  given.  No  time  is  specified  within  which  such 
assent  shall  be  made,  and  the  most  that  can  be  claimed  for  the 
plaintiff  is,  that  until  it  was  given  she  could  have  revoked  her  deed. 
She  did  not,  however,  make  the  revocation,  and  the  assent  was 
given.  The  demands  of  the  statute  were  complied  with,  and  it  mat- 
ters not  that  the  assent  was  given  after  the  delivery  of  the  deed. 

An  objection  against  the  validity  of  the  husband's  assent  is  raised 
on  the  ground  that  he  made  it  after  his  wife  had  obtained  against 
him  an  absolute  divorce ;  but  if  this  provision  was  enacted  for  his 
benefit,  to  enable  him  to  restrain  her  in  the  conveyance  of  her 
property,  then  he  had  the  power  and  the  right  to  make  the  assent 
after  the  divorce.  He  was  the  only  person  who  could  give  such 
assent,  and  it  was  in  the  interest  of  justice  that  it  should  be  given. 

We  think  a  new  trial  should  be  granted,  with  costs  to  abide  the 
event. 

Basnabd,  p.  J.,  concurred ;  Gilbebt,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


AARON    A.   DeGRAUW,  Plaintiff,  v.  THE  BOARD  OF 
SUPERVISORS  OF  QUEENS  COUNTY,  Defendant. 

lAobiUty  cf  county,  for  negUgenee  of  county  trMnir&r, 

In  the  year  1875  the  plaintiff  purchased  certain  lots  of  land  in  the  town  of 
Jamaica  at  a  sale,  for  non-payment  of  taxes,  held  by  the  county  treasurer 
of  Queens  county,  in  pursuance  of  chapter  135  of  1878,  and  received  certificates 
therefor.  The  county  treasurer  failed  to  serve  the  notices  of  redemption  upon 
the  owners  and  mortgagees,  as  required  by  the  act.    After  the  time  for  redemp- 
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tion  had  expired,  the  plaintiff,  his  certificates  not  having  been  redeemed,  ten- 
dered them  back  to  the  county  treasurer  and  demanded  his  money,  on  the 
ground  that  the  failure  of  the  county  treasurer  to  serve  the  notices  rendered  the 
certificates  void. 

In  an  action  by  him  to  recover  said  amount  from  the  county,  hM,  that  the  county 
was  not  liable  for  any  loss  or  damage  which  might  have  occurred  by  reason  of 
the  default  or  negligence  of  the  county  treasurer  in  the  discharge  of  the  duties 
of  his  office. 

That  the  relation  of  master  and  servant  did  not  exist  between  the  county  and 
its  county  treasurer. 

That  in  conducting  the  said  sale  the  county  treasurer  was  not  in  any  sense  acting 
on  behalf  of  the  county,  but  was  simply  discharging  certain  duti^  in  relation 
to  the  unpaid  taxes  of  the  town  of  Jamaica,  imposed  upon  him  by  the  law 
under  which  the  sale  was  had. 

CoNTBOvEESY  Submitted  .upon  an  agreed  statement  of  facts. 

On  the  12th  day  of  April,  1876,  George  W.  Bergen,  as  county 
treasurer  of  Queens  county,  sold  to  the  plaintiff,  for  non-payment 
of  taxes,  a  number  of  lots,  pieces  or  parcels  of  land,  in  the  town  of 
Jamaica  and  county  of  Queens,  and  delivered  to  the  plaintiff  a  cer- 
tificate signed  by  said  county  treasurer  £or  each  lot  or  parcel 
purchased  by  him  ;  the  county  treasurer  did  not  serve  or  cause  to 
be  served  either  personally  or  by  publication  upon  the  owner  or 
mortgagee  of  the  lands  and  premises  so  sold  to  said  Aaron  A. 
DeGrauw  any  notice  of  the  sale,  as  required  by  the  terms  of  chapter 
135  of  the  Laws  of  1873,  and  the  acts  amendatory  thereof,  nor  were 
any  such  notices  served  at  least  six  months  previous  to  the  expiration 
of  fifteen  months  from  the  days  of  sale,  as  above  stated,  nor  has  he 
caused  proof  of  such  service,  or  of  any  alleged  service  of  notice 
to  be  filed  with  the  clerk  of  Queens  county.  None  of  the  lands 
have  been  redeemed  from  the  sales  made  as  above  stated,  and  the 
plaintiff  is  now  the  owner  and  holder  of  the  several  certificates 
of  sale  heretofore  issued  and  delivered  to  him  by  said  George  W. 
Bergen,  county  treasurer  as  aforesaid.  Said  Aaron  A.  DeGrauw 
has  demanded  from  the  defendants  the  payment  and  return  to  him 
of  the  sum  of  money  specified  in  each  of  the  said  certificates  as  paid 
by  him,  with  the  interest  on  the  several  sums  stated  from  the  times 
respectively  above  mentioned,  and  has  also  tendered  and  offered,  and 
now  tenders  and  offers,  to  surrender  or  cancel  the  said  certificates 
upon  being  paid  the  sum  therein  stated,  with  interest  as  aforesaid. 

The  questions  submitted  to  this  court  upon  the  case  were  as  follows : 
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1.  Under  the  statute  under  whicli  the  premises  were  sold,  is  the 
county  treasurer  required  to  serve  notice  upon  the  owner  or  mort- 
gagee of  the  lands  and  premises  sold,  and  within  what  time  must 
such  notices  be  served  ?  This  notice  not  having  been  served,  will 
a  service  under  chapter  361  of  1877  cure  the  defect  and  entitle  the 
purchaser  to  a  lease  if  the  premises  are  not  redeemed  within  the 
time  specified  in  that  act  ? 

2.  If  such  notices  have  not  been  served  at  least  six  months  prior 
to  the  expiration  of  fifteen  months  from  the  day  of  sale,  and  the 
omission  cannot  be  cured  by  the  act  of  1877,  is  the  defendant  liable 
for  the  neglect  or  default  of  the  treasurer  in  not  serving  said  notices 
upon  the  owner  and  mortgagees  of  the  premises  sold  ? 

3.  If  the  defendant  is  liable  for  such  neglect  or  omission,  to  what 
extent  is  the  plaintiflE  entitled  to  recover  ?  ^ 

John  J.  Armstrong^  for  the  plaintiff. 

Wra,  H,  Onderdonkj  for  the  defendant. 

Dykman,  J. : 

In  the  view  we  take  of  this  case  it  will  not  be  necessary  to  deter- 
mine when  the  notice  required  by  section  17  of  chapter  135  of  the 
Laws  of  1873,  to  be  served  on  the  owners  and  mortgagees  of  the 
lands  sold,  must  be  served  by  the  county  treasurer,  nor  whether  the 
fact  being  that  no  such  notice  was  given,  the  diflSculty  can  be 
obviated  by  a  service  under  the  provisions  of  chapter  361,  of  the 
Laws  of  1877.  We  might  possibly  get  over  the  troubles  arising 
from  the  neglect  to  serve  the  notice  by  giving  these  two  acts  their 
most  extensive  sense,  but  it  would  only  be  to  reach  another  obstacle 
which  seems  to  be  insurmountable,  and  which  we  will  proceed 
directly  to  examine  without  deciding  the  two  questions  above  refer- 
red to. 

Besides  being  political  divisions  the  several  counties  in  this  State, 
are  bodies  corporate  and  have  capacity  to  sue  and  be  sued  in  the 
manner  prescribed  by  law,  and  when  any  controversy  or  cause  of 
action  exists  between  a  county  and  an  individual,  the  same  proceed- 
ings must  be  had  for  the  purpose  of  trying  the  same  as  in  other  suits 
between  individuals  and  corporations,  and  in  all  such  suits  the  county 
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must  sue  and  be  sued  in  the  name  of  the  board  of  supervisors, 
except  where  coimty  officers  shall  be  authorized  by  law  to  sue  in 
their  name  of  office  for  the  benefit  of  the  county.  (1  R.  S.,  364, 
§l;p.384,§§l,  2.) 

Each  county  has  a  county  treasurer  who  is  its  sole  financial  officer, 
and  whose  powers  and  duties  are  specially  defined  by  statute,  but 
who  is  in  no  sense  the  agent  of  the  county.  He  is  elected  the  same 
as  ^  other  county  and  town  officers  to  assist  in  carrying  on  the  local 
machinery  of  the  State  government,  and  has  assigned  to  him  by 
law  certain  independent  powers  and  duties.  For  his  conduct  as  such 
officer  he  is  amenable  to  the  laws  of  the  land  and  the  judgment  of 
his  countrymen,  but  we  have  been  referred  to  no  case  where  a 
county  has  been  held  responsible  either  for  the  misfeasance  or  mal- 
feasance of  its  county  treasurer,  and  after  an  extended  search  we 
have  been  unable  to  find  one.  It  is  true  the  county  treasurer  stands 
as  the  financial  agent  of  his  county.  He  receives  the  money 
belonging  to  it  and  pays  the  same  out  upon  proper  order,  and  the 
receipt  of  money  belonging  to  the  county  by  its  treasurer  is  a 
receipt  by  the  county,  and  an  action  can  be  maintained  against  a 
county  for  the  recovery  of  money  illegally  collected  and  paid  to  its 
treasurer.  {Newman  v.  Sv^peroisors  of  Livrngnton^  45  N.  Y.,  676.) 
In  that  case  a  tax  had  been  illegally  levied  and  collected  against 
the  plaintiff  and  paid  into  the  treasury  of  the  county.  The  action 
was  not  brought  to  recover  for  the  misfeasance  of  any  of  the  officers 
either  town  or  county,  by  whose  instrumentality  the  wrong  had 
been  perpetrated,  but  it  was  brought  for  the  recovery  of  money  in 
the  possession  of  the  defendant  which  did  not  belong  to  it,  and  did 
belong  to  the  plaintiff,  and  the  action  was  maintained  on  that  ground 
alone. 

Chapman  v.  The  City  of  Brooklyn  (40  N.  Y.,  372)  went  upon 
substantially  the  same  ground,  and  is  no  authority  for  the  plaintiff. 
These  cases  only  show  that  municipal  corporations  are  not  exempt 
from  the  liability  which  attaches  to  all  corporations  as  well  as  to 
individuals,  to  refund  money  inequitably  received. 

A  very  different  question  is  presented,  however,  when  it  is  sought 
to  make  either  an  individual  or  a  corporation  liable  for  the  wrongful 
or  negligent  acts  of  a  third  person,  for  before  that  can  be  done  the 
relation  of  master  and  servant  between  the  party  sought  to  be  held 
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liable,  and  the  tort  feasor  must  first  be  established.     This  cannot  be 
done  between  a  county  and  its  county  treasurer. 

In  the  case  of  LcyriUa/td  v.  The  Toton  of  Monroe  (11  N.  Y.,  392) 
it  was  sought  to  hold  the  town  responsible  for  a  mistake  of  the 
assessors  in  erroneously  assessing  property  of  the  plaintiff,  and  then 
compelling  him  to  pay  an  illegal  tax,  and  the  Court  of  Appeals 
there  held  that  the  assessors  and  collector  were  not  in  any  legal 
sense  the  agents  of  the  town  in  its  corporate  capacity,  and  that  the 
town  was  not  responsible  for  any  mistake  or  misfeasance  committed 
by  them  in  the  performance  of  their  duty.  There  is  no  reason  why 
the  same  rule  should  not  be  applied  to  county  officers.  Nobody  ever 
supposed  that  a  county  could  be  held  responsible  for  the  misfea- 
sance of  a  sheriff,  or  a  county  clerk  or  register,  and  yet  there  is  as 
much  reason  why  it  should  be  liable  for  their  negligence  as  for  that 
of  a  county  treasurer. 

Keither  can  this  action  be  maintained,  on  the  ground  that  the 
money  received  from  the  plaintiff  by  the  county  treasurer  was 
« received  in  his  official  capacity  as  the  funds  of  the  county,  and  so 
received  by  the  coimty  itself,  for,  by  the  statute  under  which  the 
sales  were  made  and  the  money  received,  the  county  treasurer  is 
required  to  pay  all  the  money  received  on  the  sales  for  unpaid 
taxes  to  the  town  of  Jamledca.  In  fact,  the  whole  act  relates  to 
that  town  only,  and  the  county  of  Queens  could  not  receive  any 
of  the  money  paid  to  the  plaintiff,  and  there  is  no  claim  that  it 
ever  has. 

Moreover,  in  making  the  sales  to  the  plaintiff  and  receiving  the 
money  therefor,  the  county  treasurer  did  not  act  in  behalf  of  his 
county  in  any  sense.  The  legislature  selected  him  as  a  proper 
person  to  perform  certain  acts  in  relation  to  the  unpaid  taxes  in  the 
town  of  Jamaica,  and  devolved  certain  duties  upon  him  in  that 
respect,  but  they  have  no  relation  to  his  official  position.  True,  he 
is  designated  by  his  official  title,  but  only  as  any  other  official, 
selected  as  he  was,  would  have  been.  It  would  have  been  perfectly 
competent  for  the  legislature  to  clothe  any  county  or  town  officer 
or  private  individual  with  the  same  powers  that  were  given  to  the 
county  treasurer.  Then  there  would  have  been  no  suggestion  of 
a^y  liability  of  the  county  for  the  acts  of  such  person,  and  yet  the 
claimi  for  liability  now  has  no  better  foundation. 
Huw— Vol.  XIIL         49 
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The  plaintiff  places  reliance  upon  two  provifiions  of  the  Revised 
Statutes  which  are  as  follows : 

First.  "All  losses  which  may  be  sustained  by  the  default  of  the 
collector  of  any  town  or  ward  shall  be  chargeable  on  such  town  or 
ward.  AU  losses  which  may  be  sustained  by  the  default  of  the 
treasurer  of  any  county  in  the  discharge  of  the  duties  imposed  by 
this  chapter  .shall  be  chargeable  on  such  county,  and  the  several 
boards  of  supervisors  shall  add  such  losses  to  the  next  year  taxes 
of  such  town  or  county."    (1  R.  S.  [6th  ed.],  985,  §  5.) 

Next,  "All  losses  which  may  be  sustained,  and  any  deficiencies 
which  may  exist  by  reason  of  the  default  of  the  collector  of  any  town 
or  ward,  shall  be  chargeable  on  such  town  or  ward.  All  losses 
which  may  be  sustained  and  any  deficiencies  which  may  exist  by  the 
default  of  the  treasurer  of  any  county  in  the  discharge  of  the  duties 
imposed  by  law  shaU  be  chargeable  to  such  county  ; "  the  remainder 
of  the  section  provides  that  if  any  judgment  shall  be  obtained  against 
such  treasurer  for  any  deficiency  on  account  of  the  State  tax,  the 
execution  returned  unsatisfied  shall  be  conclusive  evidence  of  such  • 
deficiency,  and  it  shall  thereupon  become  a  county  charge  and  be 
added  to  the  next  year's  taxes.     (1  R.  S.  [6th  ed.],  960,  §  69.) 

It  is  entirely  clear  that  these  two  sections  have  reference  only 
to  the  accounts  of  the  collector  and  the  county  treasurer  and  to 
defaults  made  by  those  officers  in  relation  to  these  accounts,  and 
were  intended  to  provide  that  all  deficiencies  occasioned  by  such 
defaults  were  to  be  charged  on  and  not  to  their  respective  towns 
and  counties  and  the  amounts  thereof  included  in  the  tax  levy  for 
the  next  year.  It  certainly  was  not  intended  by  these  two  statutes 
to  enlarge  the  liability  of  either  town  or  county  for  the  acts  of 
their  officer. 

Our  conclusion  is  that  the  plaintiff  cannot  recover  in  this  action, 
and  that  the  defendant  must  have  judgment,  with  costs. 

Present  —  Barnakd,  P.  J.,  Gilbert  and  Dykman,  J  J. 

Judgment  for  defendants  upon  submitted  case,  with  costs. 
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AMOS  M.  KYERSON,  Respondent,  v.  JOHN  KAUFFIELD, 

Appellant. 

Convernon  —  demand  —  when  it  must  be  proved. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

The  only  question  raised  upon  the  appeal  related  to  the  second 
cause  of  action  set  forth  in  the  complaint,  which  alleged  that,  by  a 
contract  entered  into  between  the  plaintiflE  and  defendant,  it  was 
further  understood  and  agreed  by  and  between  them,  that  the 
plaintiff  should  send  to  the  defendant,  in  his  (the  said  plaintiffs) 
cans  the  milk  sold  and  to  be  delivered  imder  and  by  virtue  of  said 
contract,  as  hereinbefore  set  forth,  and  that  the  defendant  should 
return  to  the  plaintiff  all  cans  so  sent  to  and  received  by  said 
defendant ;  that,  in  accordance  with  such  agreement,  the  plaintiff 
from  time  to  time,  sent  a  large  number  of  cans  to  the  defendant, 
containing  the  milk  sent  to  and  received  by  him  as  hereinbefore 
set  forth ;  that  the  defendant  received  such  cans  containing  such 
milk  as  aforesaid,  and  in  violation  of  the  said  contract,  neglected 
and  still  neglects  to  return  a  large  number  of  such  cans  so  received 
by  him  as  aforesaid,  to  wit,  the  number  of  twenty  cans,  and  that 
by  reason  of  the  facts  and  circumstances  last  aforesaid,  the  plaintiff 
has  suffered  loss  and  damage  from  the  defendant  in  the  further 
sum  of  sixty  dollars.  The  question  was,  whether  the  facts  so  set 
forth  showed  a  conversion  of  the  cans. 
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With  reference  to  this  the  court  at  General  Term  said  : 
"  There  was  no  conversion  of  the  milk  cans  established  upon  the 
trial.  The  defendant  received  the  cans  from  the  plaintiff  under 
an  agreement  that  he  would  return  them  to  the  plaintiff,  and  he 
has  neglected  so  to  do.  There  has  been  no  demand  made  for  their 
retnm.  The  possession  of  the  defendant  was  lawful,  and  until  he 
wais  guilty  of  some  tortious  act  in  reference  to  the  property  there 
was  no  conversion.  (HiaU  v.  Jiobmsony  2  N".  T.,  293 ;  Jessop  v. 
Miller,  1  Keyes,  321.)  Mere  omission  is  not  conversion  or  equiva- 
lent to  a  conversion.  {Hawkins  v.  Hoffman,  6  Hill,  588 ;  SoovtU  v. 
Griffith,  12  N.  T.,  509.)" 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

Richard  Z.  Sweesy,  for  the  appellant.     Baboon  <&  Dwryea^  for 
the  respondent. 

Opinion  by  Barnabd,  P.  J. ;  Gilbebt,  J.,  concurred  ;  Dykman,  J., 

not  sitting. 

Judgment  and  order  denying  new  trial  reversed,  and  new  trial 
granted,  costs  to  abide  event. 


i^^l    THOMAS  C.  VAN  BKUNT,  Eespondent,  i?.  JOHN  AHEARN, 

Impleaded,  etc.,  Appellant. 

ConvplaiTU  —  alleging  obst'nietum  of  higMoay  —  PuJbUe  nuuanee — wA«n  an  action  U 
abaU,  is  maiiitatnable. 

Appeal  from  an  order  overruling  a  demurrer  to  the  complaint. 

The  complaint  in  this  action  alleges  that  the  plaintiff  is  the  owner 
of  certain  land  fronting  on  a  certain  way,  road  or  street,  known  as 
Catharine  street.  In  one  portion  of  the  complaint  the  plaintiff  states 
that  he  is  entitled  to  a  right  of  way  through  Catharine  street,  as  an 
easement,  and  in  another  part  he  states  substantially  that  Catharine 
street  is  a  public  highway. .  The  plaintiff  further  states  that  his  only 
means  of  access  to  his  land  is  through  Catharine  street.  It  is  then 
charged  that  the  defendant,  with  another  person,  have  wrongfully  dug 
up  this  sti*eet  and  erected  upon  it  a  building,  and  placed  across  it  a 


Digitized  by 


Google 


VAN  BRUNT  v.  4HEARN.  389 

SBC024D  Department,  Fsbbuart  Term,  1878. 

fence,  bo  as  to  prevent  all  passing  over  it  by  the  plaintiff,  and  that 

dama^re  has  resulted  to  the  plaintiff  by  these  wrongful  acts ;  that  the 

defendants  continue  the  obstruction  and  refuse  to  remove  them,  and 

that  since  the  erection  of  these  structures  he  has  been  deprived  of 

the  use  of  this  street.     The  relief  demanded  is  that  Catharine  street 

be  restored  to  its  previous  condition  ;  that  the  defendant  be  enjoined 

from  further  interfering  with  the  plaintiff's  rights  therein,  and  that 

the  plaintiff  recover  the  damages  sustained. 

A  demurrer  to  this  complaint  was  interposed  on  the  grounds 
following : 

First  That  there  is  a  defect  of  parties  defendant. 

Second.  That  several  causes  of  action  have  been  improperly 
united. 

Third.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

After  disposing  of  the  two  first  grounds  of  the  demurrer,  with 
reference  to  the  third  cause,  the  court  at  General  Term  said : 

^^  The  complaint  does  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  alleges  that  the  plaintiff  is  the  owner  of  land  fronting  on 
Catharine  street,  and  that  his  only  public  entrance  to  the  said  land  and 
his  only  mode  of  access  thereto  was  through  that  street ;  that  he  has 
a  private  right  of  way  as  an  easement  over  the  said  street  to  his 
lands,  and  also  that  it  is  a  public  highway,  and  that  the  defendants 
have  fenced  up  the  street  and  continued  the  obstructions  so  that  the 
plaintiff  cannot  reach  his  land  through  the  same.  If  the  plaintiff 
has  a  right  of  way  over  the  street,  then,  although  the  obstructions 
are  not  a  public  nuisance,  yet  the  plaintiff  has  the  right  to  have  it 
abated  and  to  invoke  the  aid  of  the  court  to  cause  its  removal 
{Drake  v.  Bogera,  3  Hill,  604.) 

If  the  street  is  a  public  highway,  then  the  obstacles  are  a  public 
nuisance,  and  the  plaintiff  may  maintain  this  action  for  its  abatement, 
having  alleged  special  damages  peculiar  to  himself.  (Delcmey  v. 
BUzzwrd^  7  Hun,  7 ;  JEw«b  v.  Mayor,  66  Barb.,  404.) 

The  defendant's  counsel  seem  to  regard  this  as  an  action  for  the 
abatement  of  a  nuisance  similar  to  the  common-law  action  for  that 
purpose,  and  that  it  was  necessary  to  allege  that  the  plaintiffs  were 
the  owners  of  the  freehold  affectisd  by  the  nuisance  at  the  time  the 
acts  complained  of  were  committed,  and  that  the  defendants  were 
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the  owners  of  the  land  whereon  the  nuisance  was  erected.  In  this 
the  counsel  is  in  error.  As  has  been  already  stated,  it  is  an  action 
in  equity,  and  the  court  can  administer  relief  in  this  clafis  of  cases 
on  broad  principles  of  justice,  without  reference  to  technicalities 
which  prevailed  formerly  on  this  subject  in  courts  of  law.  {Knox 
V.  Mayor ^  supra.)  " 

Framk  Crooke^  for  the  appellant.    Alfred  B.  Ormkahanky  for 
the  respondent. 

Opinion  by  Dtkman,  J. ;  Baknakd,  P.  J.,  concurred  ;  Gilbekt, 
J.,  not  sitting. 

.  Order  overruling  demurrer  to  complaint  aflBrmed,  with  costs  and 
disbursements. 


MAEGAEET     S.  WOODBRIDGE,    Appellant,    v.    PELEG 
NELSON,   Eespondent. 

(Jonv&nAon  of  property — what  evidence  sufficient  to  eetahUeh  —  order  of  arrest  for. 

Appeal  from  an  order  made  at  the  Special  Term,  setting  aside 
an  order  of  arrest. 

The  court,  at  General  Term,  said :  "  The  facts  so  far  as  they  are 
material  for  the  discussion  of  the  present  appeal  are  few.  On  the 
27th  of  January,  1877,  the  plaintiflE  owned  certain  household  furniture 
which  she  had  in  her  possession  in  the  house,  24  Nassau  street, 
Brooklyn.  On  that  day  she  sold  the  furniture  to  defendant,  and 
took  in  part  payment  for  the  ?ame  a  note  of  $250,  accompanied  by 
a  chattel  mortgage.  The  note  was  payable  at  six  months,  and  the 
mortgage  was  filed  in  the  proper  office.  It  was  designed  and 
intended  that  the  furniture  should  remain  in  the  house  24  Nassau 
street,  until  after  the  note  was  paid.  The  defendant  without  plain- 
tifPs  knowledge,  moved  three  times  before  the  note  was  due.  The 
plaintiff,  in  the  last  days  of  July,  1877,  found  him  occupying  rooms 
in  Hicks  street ;  he  had  not  taken  the  furniture  there.  The  plain- 
tiff called  there  on  the  SOth  of  July,  1877,  the  last  day  of  grace 
upon  the  note,' and  was  told  by  defendant's  wife  that  he  was  in 
Boston.     Defendant's  wife  also  told  plaintiff  at  this  interview  that 
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she  did  not  know  where  the  furniture  was.  Plaintiff  called  twice 
at  the  same  place  in  BUcks  street,  on  the  4th  of  August,  1877. 
Neither  time  was  she  able  to  find  defendant.  On  one  of  these 
occasions  defendant's  wife  told  her  that  her  husband  had  gone  to 
Boston  and  would  return  the  tenth  or  eleventh  of  August ;  that 
she  did  not  know  where  the  furniture  was.  After  being  pressed 
by  plaintiff,  she  said  it  was  stored  in  Myrtle  avenue,  but  she  didn't 
know  where.  On  the  tenth  of  August  plaintiff  again  called  at 
Hicks  street  and  defendant  and  his  wife  had  both  moved  away  the 
day  before.  Plaintiff  is  unable  to  find  her  property  or  any  prop- 
erty of  defendant  and  is  unable  to  find  defendant,  nor  that  he  has 
any  known  residence.  By  the  default  in  the  payment  of  the 
mortgage  the  title  became  absolute  in  plaintiff.  No  demand  is 
necessary  if  the  property  has  been  converted  by  defendant.  The 
only  question  upon  tliis  appeal  is,  whether  these  facts  would  entitle 
the  plaintiff  to  go  to  a  jury  upon  the  question  of  conversion  if  the 
facts  remain  uncontradicted  upon  the  trial.  I  think  they  would.  I 
think  the  jury  would,  without  hesitation,  find  a  conversion  in 
fact. 

The  order  should  be  reversed  with  costs,  and  the  motion  denied 
with  costs." 

Sa/mud  fF.  JvdsoUy  for  the  appellant.  John  Cmnmins^  for  the 
respondent. 

Opinion  by  Babnabd,  P.  J. ;  Oilbbst  and  Dykman,  JJ.,  con- 
curred. 

Order  vacating  order  of  arrest  reversed,  with  costs  and  disburse- 
ments. 
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CHARLES  T.  HARVEY,  Respondent,  v.  THE  WEST-SIDE 
ELEVATED     (PATENTED)     RAILWAY     COMPANY, 

AlPPBLLANT. 

AeeouiU  stated — a/uthariiy  of  offlesr  of  corporation  to  make  —  Account  retidered  — 
wluit  necessary  to  eonsHtiUe  it  an  account  stated. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  recover  the  amount  due  upon  an 
account  stated.  The  plaintiff,  while  vice-president  of  the  corpo- 
ration defendant  asked  Mr.  Taylor,  who  was  the  book-keeper  of 
the  corporation,  and  who  also  performed  the  duties  of  secretary  and 
assistant  treasurer  thereof,  for  a  copy  of  his  account  on  the  books  of 
the  corporation.  Thereupon  Mr.  Taylor  gave  him  a  transcript  of 
his  account  on  the  ledger.  This  action  is  founded  solely  upon  that 
transcript,  which  the  plaintiff  claims  is  an  account  stated.  The 
referee  sustained  such  claim  and  rendered  judgment  for  the  plain- 
tiff for  the  amount  which  appeared  by  said  transcript  to  be  due  him 
with  interest. 

The  court,  at  General  Term,  said :  "  We  think  the  referee  erred. 
No  evidence  was  given  which  shows  that  Mr.  Taylor  was  authorized 
to  render  an  account  to  the  plaintiff,  which  should  be  conclusive  on 
the  defendant.  Without  such  authority  an  account  rendered  by  him 
would  not  become  binding  on  the  corporation  by  the  acquiescence  of 
the  plaintiff.  Even  if  such  an  authority  might  be  implied  from  the 
general  duties  of  a  treasurer  or  assistant  treasurer,  when  such  officer 
had  rendered  an  account  to  a  debtor  of  the  corporation,  it  by  no 
means  follows  that  actual  authority  need  not  be  shown  when  the 
legal  effect  of  the  act  would  be  to  liquidate  or  establish  unsettled 
demands  against  the  corporation.  An  officer  who  does  not  possess 
the  power  to  create  a  debt  against  the  corporation  directly,  cannot  do 
it  indirectly  by  sending  an  account  which  shows  a  balance  due  to  the 
person  to  whom  it  is  sent. 

In  this  case,  however,  Mr.  Taylor  did  not  assume  to  exercise  such 
a  power.  He  sent  no  account  to  be  acquiesced  in  or  rejected  by  the 
plaintiff.  His  attention  was  not  called  to  the  question  whether  the 
account  was  full  or  accurate  or  not.     In  short,  he  merely  complied 
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with  the  plamtifPs  request  without  any  intention  of  binding  the  cor> 
poration.  An  essential  element  of  an  account  stated,  therefore,  is 
wanting,  namely,  that  it  was  rendered  for  the  purpose  of  asserting 
a  claim,  or  at  least  of  establishing  the  balance  due  thereby. 

Upon  these  grounds,  namely  (1),  that  no  authority  in  Mr.  Taylor 
to  bind  the  corporation  by  means  of  an  account  stated,  was  shown ; 
and  (2),  that  Mr.  Taylor  did  not  intend  or  assume  to  exercise  such 
a  power.  We  think  the  judgment  should  be  reversed  and  a  new 
trial  granted  at  the  Circuit,  with  costs  to  abide  the  event." 

Dudley  Fidd^  ixst  the  appellant.  «/.  8.  MiUard^  for  the 
respondent. 

Opinion  by  Gilbekt,  J. 

Present — Basnard,  P.  J.,  Gilbert  and  Dybman,  J  J. 

Judgment  reversed,  with  costs  to  abide  event,  and  new  trial 
granted  at  Circuit. 


ANNIE  JENNINGS,  Respondent,  v.  STRATFORD  P. 
DAVIDSON  AND  CATHARINE  O.  DAVIDSON,  his  Wife, 
Appellants.  • 

Action  for  maUoiotts  prosecution — maUee — inference  cu  to,  i?  ^ 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried.  The  action  was  brought  to  recover  damages  for 
malicious  prosecution. 

Upon  the  appeal  the  court  at  General  Term  said :  '^  The  plain- 
tiff, to  maintain  her  action,  was  bound  to  prove  both  want  of 
probable  cause  and  malice.  Malice  may  be  inferred  from  the  want 
of  probable  cause.  The  court  erred  in  charging  the  jury  that  ^  the 
law  infers  malice  when  there  is  a  want  of  probable  cause.'  The 
jury  might  infer  it,  but  it  is  not  an  absolute  inference  of  law. 
The  court  refused  to  charge  the  proposition  ^  that  when  there  is 
want  of  probable  cause,  malice  may  be  inferred,'  saying  ^  the  jury 
are  bound  to  infer  it.'  This  was  also  erroneous.  {Heyne  v.  Blavr^ 
62  N.  Y.,  19.) 

HuK  — Vol,  XIII.        60 
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Upon  the  whole  case,  1  think  there  was  abundant  proof  of  pro- 
bable cause.  It  is  not  necessary,  however,  to  decide  this  question 
upon  this  appeal.     A  new  trial  may  be  supported  by  other  evidence.'' 

J.  Wa/rren  Lawton^  for  the  appellants.  Martin  J.  Keogh^  for  the 
respondent. 

Opinion  by  Babnabd,  P.  J. ;  Gilbert  and  Dykman,  JJ.,  con- 
curred. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial 
granted,  with  costs  to  abide  event. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK  ex  bbl. 
BENJAMIN  K.  PHELPS  v.  THE  COURT  OF*  GENE- 
RAL SESSIONS  OF  THE  COUNTY  OF  NEW  YORK, 
Respondent. 

A  chQ  Jtutiee  in  New  York  —  not  cm  Officer  or  employe  of  the  dty  gownvmemX  under 
§.  05  ^  ehap.  S86  of  1873  —  Indictment  for  obtaining  money  by  fctiee  preteneee  — 
what  mtut  be  alleged  in. 

A  civil  Justice  of  one  of  the  District  Courts  in  the  city  of  New  York  is  not  "  an 
officer  of  the  city  government  or  a  person  employed  in  its  service  "  within  the 
meaning  of  section  95  of  chapter  885  of  1873. 

An  indictment  alleging  that  the  defendant,  with  intent  feloniously  to  cheat 
and  defraud  the  city  of  New  York,  and  to  get  into  his  possession  a  certain 
sum  of  money  belonging  to  said  city,  knowingly  made  certain  false  and 
fraudulent  representations  to  an  officer  thereof  whereby  the  latter  was  induced 
to  pay  the  said  money  to  a  third  person,  but  which  does  not  allege  that  the 
defendant  received  the  money  or  any  portion  thereof,  either  alone  or  in  con- 
Junction  with  others,  is  bad  and  should  be  quashed. 

QtMvre,  whether,  if  the  indictment  charged  that  the  person  who  made  the  false 
pretenses  obtained  the  money,  it  would  be  sufficient  upon  the  trial  to  show 
that  some  other  person  actually  received  it 

Where  it  is  claimed  that  there  is  a  misjoinder  of  counts  in  an  indictment  because 
the  first  count  charges  a  misdemeanor  only,  and  the  second  count  a  felony,  the 
proper  remedy  is  to  put  the  district  attorney  to  his  election,  or  to  ask  the  court 
to  give  proper  instructions  to  the  Jury  as  to  their  verdict;  such  misjoinder  does 
not  entitle  the  defendant  to  have  the  indictment  quashed,  except  in  the  discre- 
tion of  the  court. 


Digitized  by 


Google 


396     PEOPLE  Bx  EEL.  PHELPS  v.  GENERAL  SESSIONS. 
PiBBT  Department,  Makch  Tekm,  1878. 

Certioeaki,  brought  by  the  district  attorney,  to  review  the  judg- 
ment and  decision  of  the  Court  of  General  Sessions,  quashing 
an  indictment  theretofore  found  in  that  court  against  one  John 
Flanigan. 

Flanigan,  it  was  charged,  while  a  civil  justice  of  the  Tenth  Judi- 
cial Court  of  the  city  of  New  York  falsely  certified  upon  the  pay 
roll  of  his  court  to  the  comptroller  of  the  city,  upon  the  forms  pro- 
vided by  him  for  that  purpose,  that  one  Benjamin  F.  Haskin  had 
rendered  services  as  a  stenographer  to  said  court  and  was  entitled 
to  pay  therefor,  when  in  fact  the  said  Haskin  was  not  a  steno- 
grapher and  had  never  rendered  any  service  as  such. 

Upon  these  allegations  Flanigan  was  indicted.  The  indictment 
contained  three  counts :  First  count  charged  that,  by  reason  of  the 
premises  substantially  above  set  forth,  '^  Flanigan,  justice,  as  afore- 
said, and  being  a  person  holding  a  public  trust,  office  and  employ, 
ment  in  said  city  and  county  of  New  York,  etc.,  unlawfully, 
knowingly  and  corruptly  did  willfully  neglect  to  perform  the  duty 
imposed  upon  him  by  law  as  such  justice,"  viz.,  "  to  correctly  state 
and  certify  to  the  said  corporation  the  services  rendered  in  said 
court  by  the  several  persons  attached  thereto,"  etc.  Second  count 
charges  the  same  facts  as  being  an  abuse  of  powers.  Third  count 
charges  the  same  facts,  as  the  obtaining  of  money  from  the  corpora- 
tion by  false  pretenses. 

The  motion  to  quash  was  based  on  the  following  grounds :  let. 
That  there  is  a  misjoinder  in  uniting  the  two  first  counts,  which  arc 
for  misdemeanor,  with  the  third  for  false  pretenses  claimed  to  be  a 
felony.  2d.  That  the  two  first  counts  cannot  be  maintained  except 
upon  the  theory  that  Flanigan,  as  such  district  justice,  was  an  officer 
of  the  corporation  of  the  city  of  New  York,  within  the  meaning  of 
chapter  335  of  the  Laws  of  1873  (Session  Laws  of  that  year,  p.  484), 
and  especially  of  section  95  thereof  (p.  509),  and  that  he  was  not 
such  officer.  3d.  That  the  count  for  false  pretenses  cannot  be 
maintained,  inasmuch  as  the  party  who  made  the  pretense  does  not 
appear  to  be  the  party  who  obtained  the  money. 

The  motion  to  quash  was  granted  by  the  city  judge  upon  the  two 
latter  grounds,  no  opinion  being  expressed  by  him  on  the  question 
of  joinder. 

B.  K.  Phelps^  for  the  plaintiff  in  error. 
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WUUam  F.  Kmtzmg  and  John  Flomagan^  for  the  respondent. 
The  third  count  in  the  indictment  charging  false  pretenses  is  fatally 
defective  in  substance  ajid  is  demurrable.  The  court  properly 
quashed  it.  (3  Kev.  Stat.  [6th  ed.,  Banks  Bros.],  948,  §  68 ;  Rex 
V.  G(vrrett,  1  Dears.  C.  C,  232;  see  Graves'  Criminal  Statute,  136; 
3  Russell  on  Crime,  618,  note  d  [4th  ed.] ;  Rex  v.  Wami^  1  Moody 
C.  C,  224 ;  Rex  v.  EagUUm,  1  Dears.  C.  C,  515 ;  Rex  v.  Wetchd, 
2  East  P.  C,  830.) 

Davis,  P.  J. : 

If  it  be  conceded,  that  there  is  a  misjoinder  of  counts  in  the 
indictment  because  the  first  count  charged  a  misdemeanor  only, 
and  the  second  a  felony,  that  fact  would  not  entitle  the  defendant 
to  have  the  indictment  quashed ;  for  two  reasons : 

1.  The  motion  to  quash  is  addressed  to  the  discretion  of  the 
court,  and  its  refusal,  when  based  upon  a  misjoinder  of  counts, 
would  not  be  error. 

2.  The  proper  remedy  in  such  a  case  is,  by  motion  at  •  the  trial, 
to  require  the  prosecuting  attorney  to  elect  upon  which  count  of 
the  indictment  he  will  proceed ;  or  to  ask  the  court  to  give  proper 
instructions  to  the  jury  in  relation  to  their  verdict. 

The  first  and  second  counts  of  the  indictment  were  quashed  on 
the  ground  that  the  defendant  was  not  "  an  officer  of  the  city  gov- 
ernment, or  a  person  employed  in  its  service."  These  counts  were 
based  on  section  95  of  the  act  of  April  30,  1873.  (Laws  of  1878, 
chap.  335,  pp.  484,  509.)  Section  95  of  that  act  declares  that  '^  any 
officer  of  the  city  government,  or  person  employed  in  its  service, 
who  shall  willfully  violate  or  evade  any  of  the  provisions  of  this 
act,  or  commit  any  fraud  upon  the  city  *  *  *  shall  be  deemed 
guilty  of  a  misdemeanor." 

The  defendant  was  a  civil  justice  of  the  tenth  judicial  District 
Court  of  the  city  of  New  York.  The  question  whether  he, 
as  such  justice,  was  an  officer  of  the  city  government  or  a 
person  employed  in  its  service,  was  disposed  of  by  Quin  v. 
The  Mayor  (44  How.  Pr.,  266),  which  was  affirmed  by  this 
court  and  reaffirmed  by  the  Court  of  Appeals  (53  N.  Y.,  627), 
on  the  opinion  given  at  Special  Term,  by  Fancueb,  J.  It  is 
there  held  that  the  District  Courts  formed  part  of  the  judicial  sys- 
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tern  of  the  State,  and  that  their  justices  are  not  local  officers  of  the 
city,  within  the  meaning  of  section  97  of  chapter  335  of  the  Laws 
of  1873.  It  seems  necessarily  to  follow,  that  they  are  not  officers 
within  the  meaning  of  section  95  of  the  same  act. 

The  same  question  has  been  before  the  courts  in  respect  to  the 
clerks  of  the  District  Courts,  and  it  was  held  both  by  this  court  and 
by  the  Court  of  Appeals,  affirming  the  judgment  of  this  court,  that 
such  clerks  are  not  local  officers  of  the  city  and  county  of  New 
York,  for  the  same  reason  that  the  justices  of  those  courts  are  not 
snch  officers.  (  Whitmore  v.  Mayor^  5  Hun,  195  ;  S.  C,  67  N.  T., 
21.)  The  same  point  was  also  adjudicated  in  the  same  way  by  the 
Superior  Court  of  the  city  of  New  York.  {Landon  v.  Mayor,  7  J. 
&  S.,  467.)  The  question  can  no  longer  be  considered  an  open 
one ;  and  the  judgment  of  the  Court  of  Sessions  quashing  the  first 
and  second  counts  of  the  indictment  must,  for  that  reason,  be 
affirmed. 

The  question  as  to  the  third  count  of  the  indictment  would  seem 
by  the  opinion  of  the  court  below,  to  have  been  disposed  of,  in  part 
at  least,  upon  a  concession  of  the  district  attorney,  that  the  count 
could  not  be  sustained,  and  an  expression  of  his  willingness  that  it 
should  be  quashed.  But  it  is  now  insisted  that  this  part  of  the 
opinion  of  the  court  below  is  the  result  of  a  misunderstanding ;  at 
all  events,  the  same  concession  is  not  made  here,  but,  on  the  con- 
trary, it  is  urged  that  the  indictment  properly  charges  the  crime  of 
obtaining  money  by  false  pretenses,  as  defined  by  the  statute.  (3  R. 
S.  [6th  ed.],  948,  §  58.) 

The  count  charges  in  substance  that  the  defendant,  being  a  jus- 
tice of  the  Tenth  District  Civil  Court  of  the  city  of  New  York,  with 
intent  feloniously  to  cheat  and  defraud  the  mayor  of  said  city  of 
New  York,  and  to  obtain  and  get  into  his  possession  the  sum  of 
$166.66,  in  money,  of  the  proper  moneys  of  the  said  corporation, 
did  then  and  there  feloniously,  unlawfully,  knowingly,  and  design- 
edly, falsely  pretend,  represent,  and  upon  the  pay-roll  of  the  said 
Tenth  District  Civil  Court,  for  the  month  of  September,  1874,  cer- 
tify in  writing  to  the  comptroller  of  the  said  city,  that  Benjamin 
F.  Haskin,  whose  name  appeared  upon  said  pay-roll  as  stenogra- 
pher of  the  Tenth  District  Court,  had  performed  services  in  said 
court  for  the  corporation  aforesaid  as  such  stenographer,  from  the 
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first  to  the  thirtieth  day  of  September,  1874,  inclusive,  as  in  the  said 
pay-roll  set  forth ;  and  that  there  was  then  due  to  him  for  such  ser- 
vices, from  the  corporation  aforesaid,  the  sum  of  $166.60  in  money. 
That  the  comptroller  believing  said  false  pretenses,  representations 
and  certificate  in  writing,  so  made  as  aforesaid  by  the  said  justice, 
and  being  deceived  thereby,  was  induced  by  reason  thereof  to 
deliver  and  cause  to  be  delivered  and  did  then  and  there  deliver  and 
cause  to  be  delivered  to  the  said  Benjamin  F.  Haskin  a  certain  sum 
of  money,  to  wit,  the  sum  of  $166.66,  in  money  ;  and  the  said  Has- 
kin did  then  and  there  designedly  receive  and  obtain  the  said  sum 
of  money  by  means  of  the  false  pretenses,  representations  and  cer- 
tificate aforesaid,  with  intent  on  the  part  of  both  the  said  defendant 
and  the  said  Haskin  feloniously  to  cheat  and  defraud  the  said 
mayor,  etc.,  of  New  York,  of  that  sum. 

It  then  avers  that  the  said  Haskin  had  not  rendered  services  as 
stenographer  during  the  time  named  in  said  pay-roll,  and  that  the 
said  mayor,  etc.,  were  not  indebted  to  the  said  Haskin  for  services 
rendered  as  stenographer  to  said  court,  in  the  sum  named  or  in 
any  other  sum,  nor  was  the  said  Haskin  entitled  to  demand,  require 
or  receive  any  sum  of  money  whatever  from  the  said  mayor,  etc., 
on  account  of  services  rendered  or  alleged  to  be  rendered  by  him  as 
such  stenographer,  as  the  said  defendant  at  the  time  he  made  the 
aforesaid  false  pretenses,  representation  and  certificate  well  knew. 

And  then  follows  the  general  conclusion,  averring  as  the  legal 
effect  of  the  charge,  that  the  said  Haskin  and  said  defendant,  by 
means  of  the  false  pretenses,  representations  and  certificate  afore- 
said, so  made  by  the  defendant,  unlawfully,  falsely,  knowingly  and 
designedly,  did  receive  and  obtain  from  the  comptroller  the  sum  of 
money  aforesaid. 

The  charging  part  of  the  indictment  does  not  allege  that  the 
money  or  any  part  thereof  was  obtained  or  received  by  the  defend- 
ant ;  and  the  question  presented  to  this  court  is  whether  it  is  suffi- 
cient to  charge  that  by  reason  of  an  alleged  false  representation 
made  by  the  defendant,  the  money  or  property  of  another  has  been 
obtained  by  a  third  person.  The  count  would  unquestionably  be 
good  if  the  charging  part  had  .alleged  that  the  pretense  was  by  the 
defendant,  and  the  obtaining  and  receiving  the  money  under  the 
pretense  was  by  Haskin  and  the  defendarvb^  for  this  would  set  out 
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a  sufficient  obtaining  by  the  defendant.  Where  a  false  pretense  is 
made  by  one  party  and  moneys  obtained  thereon  by  two  or  more, 
it  is  enough  to  charge  that  the  person  who  made  the  pretenses  i& 
one  of  the  parties  by  whom  the  money  or  property  was  obtained. 
But  it  is  not  so  clear  that  it  is  sufficient  to  allege  that  the 
defendant  made  the  false  pretenses  upon  which  some  other  person 
obtained  money. 

As  matter  of  pleading  we  think  the  indictment  is  bad,  for  it  shoold 
be  in  form  a  charge  that  the  person  who  made  the  pretenses  obtained 
the  money  and  property,  even  if  it  would  be  sufficient  to  show, 
on  the  trial,  that  some  other  person  actually  received  it.  There 
may  be  cases,  perhaps,  in  which  the  courts  would  hold  that 
under  our  statute  of  false  pretenses  it  would  be  sufficient,  in  order 
to  uphold  the  allegation,  that  the  defendant  who  made  the  pretenses 
obtained  the  property,  to  show  that  it  was  delivered  or  received  by 
some  other  person  by  reason  of  such  false  pretenses.  But  in  such 
case  the  pleading  should  distinctly  aver  the  obtaining  to  have  been 
by  the  person  prosecuted  in  and  by  the  indictment.  The  charg- 
ing part  of  this  indictment  does  not  allege  that  the  defendant 
obtained  or  received  any  sum  of  money;  on  the  contrary  it 
avers  that  the  defendant,  as  such  justice,  affixed  his  certificate  to 
the  pay-roll,  upon  which  one  Haskin  obtained  and  received  money 
from  the  city  as  his  salary  as  stenographer  when,  in  fact,  he  ren- 
dered no  such  service.  And  we  do  not  think  this  defect  is  cured 
by  the  averment  as  to  the  legal  effect  of  the  facts  charged,  con- 
tained in  the  concluding  portion  of  the  indictment. 

A  similar  question  was  before  the  courts  under  an  English  stat- 
ute (Vict.,  24,  25,  cap.  96,  §  88 ;  Reg.  v.  Garrett^  1  Dears.  0.  O., 
232),  in  which  it  was  held  in  substance,  that  it  must  be  shown 
under  the  statute  that  the  property  was  obtained  by  the  prisoner. 
Maule,  J.,  said :  "  The  word  '  obtain '  means  the  same  as  the  word 
'get,'  in  its  sense  of  'acquire.'"  Parke,  B.,  said:  "The  word 
'  obtain '  seems  to  mean,  not  so  much  a  defrauding,  or  depriving 
another  of  his  property,  as  the  obtaining  of  some  benefit  to  the 
party."  Ajad  in  consequence  of  that  decision  a  new  statute  was 
passed,  covering  a  case  where  one  party,  by  a  false  pretense,  caused 
or  procured  money  or  property  to  be  delivered  to  another  person 
for  his  use  or  benefit,  or  for  the  use  or  benefit  of  any  person,  with 
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inteixt  to  defraud.  (3  BuBsel  on  Grimes,  618,  note  b;  BoBcoe's 
Grim.  Ev.  [7th  ed.],  4:73.) 

We  are  of  the  opinion,  therefore,  that  the  third  count  of  the 
indictment  was  also  properly  quashed,  because  its  charging  part  did 
not  contain  any  averment  that  the  money  was  obtained  by  the 
defendant  named  in  the  indictment. 

The  order  and  judgment  should,  therefore,  be  affirmed. 

Brady  and  Inoalls,  JJ.,  concurred. 
Judgment  and  order  affirmed. 


6E0BGE  OPDYKE  and  others,  Plaintiffs,  v.  QEOBGE  A. 

MEBWIN   AND   OTHERS,    DEFENDANTS. 
Uwry  —  Cim^aet — by  what  latos  to  be  governed. 

W.,  a  resident  of  Connecticut,  drew,  in  that  State,  a  draft  upon  the  defendant,  a 
resident  of  New  York,  directed  to  him  at  his  place  of  business  in  New  York, 
and  the  same  was  accepted  by  him,  payable  in  New  York,  solely  for  the 
accommodation  of  the  drawer  and  returned  to  W.,  in  Connecticut.,  with  the 
expectation  that  it  would  be  negotiated  in  that  State.  W.  discounted  the  draft 
in  Connecticut  at  the  rate  of  three  per  cent  per  month. 

In  an  action  upon  the  draft  brought  in  this  State,  hM,  that  as  the  draft  had  no 
existence  as  a  contract  untU  discounted  in  Connecticut,  and  as  the  acceptor 
understood  that  it  was  to  be  used  in  that  State,  the  acceptance  must  be 
regarded  as  a  Connecticut  contract;  that  the  question  of  usury  and  its  effect 
upon  the  validity  of  the  draft  was  to  be  govemed  by  the  laws  of  Connecti- 
cut and  not  by  the  laws  of  New  York,  and  that  the  mere  fact  that  the  paper 
was  payable  in  this  State  did  not  render  it  subject  to  our  law  as  to  usury. 

MonoN  for  a  new  trial  on  exceptions  ordered  to  be  heard,  in  the  first 
instance  at  the  General  Term,  after  a  verdict  directed  by  the  court. 

This  action  was  brought  by  the  plaintiffs,  as  owners  and  holders 
of  two  drafts  drawn  by  John  H.  Wingfield  of  Connecticut  upon, 
and  accepted,  payable  in  the  city  of  New  York,  by  the  defendants, 
then  residents  of  that  city.  The  drafts  were  dated  in  New  Haven 
and  directed  to  the  defendants  at  their  place  of  business  at  No.  60 
Duane  street,  New  York.  They  were  accepted  for  the  accommoda- 
tion of  the  maker  and  were  returned  to  him  with  authority  to  use 
them  in  the  State  of  Connecticut  where  they  were  discounted  at 
the  rate  of  three  per  cent  per  month. 
HiJN— Vol.  XIII.        61 
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MiUer^  Peet  cfe  Opdyke^  for  the  plaintiflfs.  The  production  of 
the  drafts  by  plaintiffs  was  presumptive  proof  that  they  were  the 
legal  owners,  for  value,  in  the  usual  course  of  business  and  before 
maturity,  and  conclusive  proof  of  the  same  in  the  absence  of  proof 
of  illegality  or  fraud  in  the  inception  of  the  drafts  or  that  the  drafts 
had  been  lost  or  stolen.  (1  Dan.  on  Negotiable  Inst.,  §  812 ;  Col- 
Ima  V.  OUbert,  94  U.  S.,  753;  Rosa  v.  BedeU,  5  Duer,  462,  467; 
Ofiarles  v.  Ma/rsden^  1  Taunt.,  224 ;  Grant  v.  EIUoU^  7  Wend., 
229 ;  Com,  Bcmh  v.  Norton^  1  Hill,  501 ;  Ha/rvey  v.  Towers^  4.  Ex. 
L.  and  Eq.  R.,  537 ;  Berry  v.  Alderman^  24  id.,  318 ;  see,  also, 
Orocer^  Bcmh  v.  Penfidd^  7  Hun,  279 ;  affirmed  by  Court  of 
Appeals,  2  Abb.  [N.  Cas.],  306 ;  Schepp  v.  CarperdeT^  51  N.  T., 
602 ;  Mecha,  amd  Tra.  Bcmk  v.  CVot/?,  60  id.,  85.) 

Joaeph  N.  Diekaon,  for  the  defendants.  On  the  trial  no  evidence 
of  ownership  was  offered,  except  mere  naked  possession.  This  is 
not  sufficient  when  the  note  has  been  shown  to  be  of  illegal  incep- 
tion or  without  consideration.  (Edwards  on  Bills,  *  686 ;  Stalker 
V.  McDonald,  6  Hill,  96 ;  WardweU  v.  Howell,  9  Wend.,  170 ; 
Vallet  V.  Parker,  6  id.,  615 ;  Badley  v.  Bidwell,  13  Mees.  &  Wels., 
73 ;  Heath  v.  Samaom,  2  Bam.  &  Adolp.,  297.)  The  court  erred  in 
declining  to  direct  a  verdict  in  favor  of  defendants  on  the  ground 
that  the  drafts  were  void  for  usury,  and  the  plaintife  could  not 
maintain  an  action  upon  them  against  defendants.  The  place  of 
performance  of  the  contract  in  this  case  was  New  York.  The  place 
of  acceptor's  residence  shall  be  the  place  of  payment,  unless  other- 
wise stipulated.  (Freeae  ada.  BrowneU,  10  Am.  R.,  239 ;  Edwards 
on  Bills,  *  495.)  In  considering  what  is  "  the  place  of  contract," 
with  a  view  to  determine  what  law  governs  it,  the  engagements  of 
the  maker  and  indorser  of  a  note  are  to  be  treated  as  independent 
contracts.  {Lee  v.  SeUeck,  33  N.  Y.,  615.)  As  to  the  acceptor  of 
a  draft  the  law  of  the  place  where  it  is  payable  governs  as  to  the 
question  of  legal  interest  and  legality  generally.  It  is  the  place  of 
performance.  {J&well  v.  Wright,  30  N.  Y.,  259 ;  Cutler  v.  Wright, 
22  id.,  480 ;  Everett  v.  Vendryea,  19  id.,  436  ;  Curtia  v.  LeavUt,  15 
id.,  9,  227 ;  Story  on  Conflict  of  Laws,  §§  282,  291.)  When  a  note 
made  and  dated  in  this  State  is  negotiated  in  another  State  at  a  rate 
of  discount  exceeding  seven  per  cent  the  laws  of  New  York  control, 
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and  no  action  can  be  maintained  upon  the  note  here.     {Jewell  v. 
Wright,  30  N.  Y.,  259 ;  Clayea  v.  Hooker^  4:  Hun,  231.) 

Davis,  P.  J. : 

A  verdict  was  directed  in  this  case  at  Circuit,  and  the  exceptions 
were  ordered  to  be  heard  in  the  first  instance  in  this  court. 

One  Winterfield,  who  resided  at  Stamford,  in  the  State  of  Con- 
necticut, made  the  drafts  in  suit  in  that  State.  They  were  drawn 
upon  the  defendants  in  this  action,  in  the  firm  name  of  George  A. 
Merwin  &  Co.,  at  No.  160  Duane  street,  in  the  city  of  New  York, 
which  was  their  place  of  business.  The  defendants  then  resided 
in  this  city.  The  drawer  forwarded  the  drafts  to  the  defendants, 
who  accepted  the  same  in  their  firm  name  and  returned  them  to 
him.  The  acceptance  was  purely  for  the  accommodation  of  the 
drawer,  and  without  any  consideration  between  him  and  the 
acceptors.  After  receiving  back  the  accepted  drafts,  the  drawer 
forwarded  them  for  discount  to  one  Beach,  a  banker,  at  New 
Haven,  Connecticut,  by  whom  they  were  discounted,  at  the  rate 
of  three  per  cent  per  month,  and  the  proceeds  were  used  by  the 
drawer  in  his  business  at  New  Haven.  The  drafts  were  afterwards 
indorsed  by  Beach  to  the  plaintiffs,  and  on  presentaticm  for  payment, 
payment  was  refused. 

By  the  laws  of  Connecticut,  which  were  proved  on  the  trial,  the 
rate  of  interest  in  that  State  is  seven  per  cent  a  year,  but  the  effect 
of  receiving  more,  is  the  forfeiture  of  the  "  money  or  property  so 
received  to  any  person  who  shall  sue  therefor,  within  one  year 
thereafter."  The  plaintiffs'  counsel  asked  the  court  to  direct  a  ver- 
dict for  the  plaintifib,  in  accordance  with  the  provisions  of  the 
statute  of  Connecticut.  The  court  so  directed,  deducting  the  excess 
of  interest  over  and  above  seven  per  cent,  and  to  this  direction  the 
defendants  excepted.  The  defendants'  counsel  moved  to  dismiss 
the  complaint  for  want  of  proof  of  ownership  of  the  drafts  by  the 
plaintiffs.  He  also  moved,  that  the  court  direct  a  verdict  for  the 
defendants,  on  the  ground  that  the  rate  of  discount  was  usurious 
under  the  laws  of  this  State  and  the  acceptances  were  invalid.  The 
court  refused  and  the  defendants  duly  excepted. 

As  to  the  exception  of  the  defendants  to  the  denial  of  the  first 
motion  to  dismiss  the  complaint  it  is  enough  to  say  that  the  pro- 
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dnction  of  the  note,  and  the  indorsement  thereon  by  Beach  to 
the  plaintiffs,  wkb  prima  facie  evidence  of  ownership,  and  sufficient 
to  entitle  the  plaintiffs  to  recover  under  the  evidence  in  this  case, 
unless  the  alleged  defense  of  usury  was  established.  {Mechanics 
<md  Traders'  National  Ba/nk  v.  Or(yw^  60  N.  T.,  86.) 

As  to  the  exception  to  the  second  motion  of  the  defendant, 
unless  the  case  is  distinguishable  from  Jewell  v.  Wright  (30  N.  Y., 
269)  and  Clayee  v.  Hooker  (4  Hun,  231),  it  must  be  deemed  to 
be  disposed  of  by  the  case  of  Di^ikmson  v.  Edwards^  decided  at 
the  present  term  of  this  court  (post  p.  406),  holding  the  above 
cases  to  be  sta/re  decisis  of  the  question  therein  involved. 

But  that  case  and  this  are  not  precisely  analogous  in  their  facts. 
In  this  case  the  drawer  resided  in  Connecticut,  he  drew  the  drafts  in 
that  State ;  they  were  accepted  in  the  State  of  New  York  by  the 
defendants,  solely  for  his  accommodation,  and  returned  to  him,  of 
course,  with  authority  to  use  them  in  the  State  of  Connecticut,  and 
doubtless  with  the  expectation  that  they  would  be  so  used. 
They  were  discounted  in  that  State,  and  in  that  act  each  of  them 
had  its  legal  inception.  Inasmuch  as  the  acceptances  had  no  legal 
existence  aa  contracts  until  the  delivery  of  them  to  Beach  upon  the 
discounting,  and  as  such  delivery  must  be  held  to  be  authorized 
by  the  acceptors,  the  acceptances  must  be  regarded  as  contracts 
made  in  the  State  of  Connecticut,  notwithstanding  the  signatures 
of  the  defendants  to  the  acceptances  were  given  in  New  York. 
The  drafts  under  the  facts  proved,  were  mere  waste  paper  in  the 
hands  of  the  drawer  until  the  delivery  to  Beach,  and  in  legal  effect 
the  acceptances  can  only  be  considered  a  consmnmated  contract  by 
such  delivery.  The  transaction  of  discount  under  the  laws  of 
Connecticut  was  a  lawful  one,  so  far  as  the  validity  of  the  paper  is 
concerned,  for  the  only  effect  of  reserving  more  than  seven  per 
cent  under  those  laws  is  a  forfeiture  of  the  excessive  interest  when 
sued  for  within  a  year.  The  acceptances  were,  however,  payable 
at  the  place  of  business  of  the  defendants  in  the  city  of  New 
York,  where  alone  they  could  lawfully  be  presented  and  payment 
demanded.  But  it  has  been  held  that  the  mere  fact  that  paper 
is  payable  in  this  State  which  has  been  made  and  discounted  in 
another  State,  at  a  rate  of  interest  greater  than  is  allowed  by  our 
statute,  does  not  render  it  void  by  our  laws  if  valid  by  the  laws 
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of  the  State  where  it  was  made  and  discounted.  {Bcdme  v.  Wam- 
Ixmgh^  38  Barb.,  352 ;  Bank  of  Georgia  v.  Levnn^  45  id.,  340 ; 
Fint  National  Bank  v.  Morris^  1  Hun,  680,  and  cases  there  cited.) 
It  must  be  conceded  that  these  cases,  impugn  the  general  rule  that 
contracts  are  to  be  governed  by  the  law  of  the  place  where  they  are 
to  be  performed ;  but  the  severe  consequences  of  usury  have  often 
been  deemed  a  sufficient,  reason  for  making  such  exceptions.  Under 
the  authorities  already  cited,  we  feel  ourselves  justified  in  holding 
that  the  drafts  in  suit  are  contracts  governed  by  the  laws  of  Con- 
necticut, and  tbat  the  question  of  usury  was  properly  disposed  of 
by  the  court  below ;  leaving  it  for  the  court  of  last  resort  to  deter- 
mine whether  Jewell  v.  Wright  disposes  of  the  question  adversely 
to  this  view. 

The  result  is,  that  the  plaintiffs  are  entitled  to  judgment  upon 
the  verdict,  with  costs. 

Ordered  accordingly. 

Ingalls,  J.,  concurred ;  Brady,  J.,  dissented. 

Judgment  ordered  for  the  plaintiff  on  the  verdict,  with  costs. 


EDWAED  B.  DICKINSON,  Respondent,  v.   WILLIAM  Y. 
EDWARDS,  Appellant. 

U»ury  —  contract —  by  what  law  governed. 

The  defendant  signed  and  delivered  at  the  city  of  New  York  a  promissoiy  note, 
dated  at  that  place,  whereby,  three  months  from  its  date,  he  promised  to  pay 
to  the  order  of  B.  &  G.  $300  at  the  New  York  National  Exchange  Bank.  The 
note  was  made  solely  for  the  accommodation  of  the  payees.  The  note  was  sold 
in  Boston,  Massachusetts,  by  the  payees  at  a  rate  of  discount  usurious  under 
the  laws  of  this  State. 

In  an  action  by  the  pUintiff,  to  whom  it  had  been  transferred  by  the  purchaser, 
hdd,  that  the  question  of  usury  was  governed  by  the  laws  of  this  State  and 
that  the  note  was  void. 

JeweU  V.  Wrighi  (30  N.  Y.,  259)  followed. 

Appeal  by  defendant  from  an  order  made  upon  the  minutes  of 
the  justice  before  whom  the  action  was  tried,  setting  aside  a  ver- 
dict and  ^^nting  a  new  trial. 
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E.  P.  BeUomy  and  W,  /8.  PaokeVy  for  the  appellant. 

W.  R,  Bedohj  for  the  respondent. 

Davis,  P.  J. : 

This  action  was  brought  upon  a  promissory  note  which  is  in 
words  and  figures  following : 

"  $300.  New  York,  N'ownJ>er  14,  1874. 

Three  months  after  date,  I  promise  to  pay  to  the  order  of  Messrs. 
Bailey  and  Gilbert,  three  hundred  dollars  at  the  New  York  National 
Exchange  bank.    Value  received. 

W.  Y.  EDWARDS." 

This  note  was  written  and  signed  by  the  maker  and  delivered  to 
the  payee  above  named  at  the  city  of  New  York.  The  jury  found 
that  it  was  purely  an  accommodation  note  without  consideration  as 
between  the  maker  and  the  payees.  The  payees,  Messrs.  Bailey 
and  Gilbert,  indorsed  and  sold  the  note  at  Boston,  in  the  State  of 
Massachusetts,  to  one  Pulcifer,  who  afterwards  assigned  it  to  the 
plaintiff.  The  note  was  sold  at  a  rate  of  discount  which  would 
make  it  usurious  and  void  by  the  laws  of  this  State. 

The  jury,  under  a  charge  properly  submitting  the  question  in 
controversy  between  the  parties,  found  a  verdict  for  the  defendant 
upon  the  defence  of  usury  alleged  in  the  answer,  and  the  learned 
judge  upon  the  motion  for  a  new  trial,  based  upon  his  minutes, 
granted  the  same,  holding  in  substance  that  the  note  being  accom- 
modation paper  had  no  legal  inception  until  its  sale  and  delivery  in 
Boston,  and  must,  therefore,  be  regarded  as  a  contract  made  in 
Massachusetts,  and  in  respect  to  the  rate  of  interest  not  affected  by 
the  laws  of  the  State  of  New  York.  This  decision  is  in  direct  con- 
flict with  and  necessarily  overrules  the  decision  of  the  Court  of 
Appeals  in  Jewell  v.  Wright  (30  N.  Y.,  269).  That  case  was  in 
quatnwT  pedihua  in  all  material  respects,  with  the  present.  In  that 
case  the  promissory  note  of  the  defendant  Wright,  payable  to  the 
order  of  the  defendant  Dunlap,  was  signed  and  indorsed  and 
delivered  to  the  defendant  Taylor,  at  Lockport  in  this  State.  It 
was  payable  at  the  Niagara  Coimty  Bank  at  Lockport,  one  year 


Digitized  by 


Google 


DICKINSON  V.  EDWARDS.  407 

First  Department,  March  Term,  1878. 

from  its  date,  and  was  made  and  indorsed  solely  for  the  accommo- 
dation of  Taylor.  Taylor  took  it  to  Connecticut,  where  it  was 
discounted,  at  the  rate  of  twelve  per  cent,  such  discounting  being 
its  first  negotiation.  The  Court  of  Appeals  held  that  the  note  was 
goyemed  by  the  laws  of  this  State  where  it  was  made  payable,  and 
having  been  discounted  at  a  greater  rate  than  seven  per  cent,  was 
void  under  our  statutes  against  usury.  The  proposition  that  such  a 
note  is  to  be  governed  by  the  laws  of  the  State  where  it  was  made 
payable,  is  sustained  in  Jewell  v.  Wright^  by  the  citation  of  numer- 
ous authorities,  among  which  were  Davis  v.  Oa/rr  (2  Seld.,  124), 
Jacks  V.  NichoU  (1  Seld.,  178),  CurtAs  v.  LeamU  (15  N.  Y.,  9), 
B(ywen,  V.  NmjoeU  (13  id.,  290),  Eoerett  v.  Ymd/ryes  (19  id.,  436), 
CuOer  V.  Wright  (22  id.,  472),  and  JeuodL  v.  Wright  was  followed 
by  this  court  in  HiMreth  v.  8hepa/rd  (65  Barb.,  269). 

The  authority  of  Jewell  v.  Wrigh;t  has  been  questioned,  and  may 
be  said  to  have  been  seriously  impaired  by  a  number  of  cases  since 
decided,  in  this  and  other  courts.  {Bank  of  Georgia  v.  Lewin^^h 
Barb.,  340 ;  Balme  v.  WarfJtxmgh^  38  Barb.,  352 ;  Bowen  v.  Brad- 
ley, 9  Abb.,  [N.  S.]  395 ;  TUden  v.  Blair,  21  Wall.,  241 ;  First 
National  Bank  v.  Morris,  1  Hun,  680.) 

In  the  last  of  these  cases,  while  Daniels,  J.,  criticised  and 
doubted  the  correctness  of  the  decision  in  Jewell  v.  Wright,  he  also 
said,  still  it  may  well  be  doubted  whether  a  proper  sense  of  decorum 
is  consistent  with  the  position  that  the  decision  in  Jewell  v.  Wright, 
as  long  as  it  has  not  been  overruled  by  the  court  pronouncing  it, 
can  properly  be  disregarded  by  this  court.  That  case  was  deter- 
mined, however,  upon  the  question  settled  by  Rosa  v.  BuUerfidd 
(33  N.  Y.,  665),  to  wit :  that  the  sureties  of  a  corporation  can  not 
defend  an  action  on  the  ground  of  usury  since  by  the  statutes  of 
this  State  the  right  to  plead  usury  as  a  defense  has  been  taken  away 
from  corporations. 

Jewell  V.  Wright  is  followed  in  Clayes  v.  Hooker  (4  Hun,  231),  a 
case  strongly  analogous  in  its  facts  to  the  present. 

Without  entering  into  a  discussion  of  the  questions  presented  in 
the  several  cases  above  mentioned,  it  is  enough  to  say  that  we  feel 
constrained  in  this  case,  which  is  in  all  respects  similar  to  that  of 
Jewell  V.  Wright,  to  follow  that  decision,  while  it  remains  undis- 
turbed by  the  court  in  which  it  was  pronounced. 
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The  order  granting  the  new  trial  should  be  reversed,  with  costs, 
and  with  leave  to  the  plaintiff  to  prosecute  an  appeal  to  the  Court 
of  Appeals. 

Brady  and  Ingalls,  JJ.,  concurred. 

Order  granting  new  trial  reversed,  with  costs,  and  with  leave  to 
the  plaintiff  to  appeal  to  the  Court  of  Appeals. 


FRANCIS    BROWN   and    FRANCIS    GORDON    BROWN, 
Appellants,  v.  JOSEPH  W.  SMITH,  Respondent. 

JOHN    D.   WING    AND  ANOTHEB,   APPELLANTS,   V.   THE    SAME, 

Respondent. 

PETER  A.  WELCH  and  othees,  Appellants,  v.  THE  SAME, 

Respondent. 

Mofnufacturertf  act,  cha^,  40  €f  1848,  and  cha/p,  838  of  1853  —  eertificaJU  of  payment 
of  8to§k — must  be  sworn  to  —  Issue  of  stock  for  property  purchased —  liaJbiUty  of 
holder  to  creditors. 

The  certificate  as  to  the  payment  of  the  capital  stock  of  a  manufacturing  cor- 
poration, required  to  be  filed  by  section  11  of  chapter  40  of  1848,  must  be  sworn 
to,  and  a  mere  acknowledgment  is  not  a  sufficient  compliance  with  the  provi- 
sions of  the  statute. 

Where,  in  pursuance  of  section  10  of  the  said  act,  as  amended  by  the  act  of  1858, 
stock  has  been  issued  to  a  person  for  the  value  of  a  manufactory  and  other 
property  which  has  been  purchased  by  the  company,  there  being  no  fraud  in 
the  valuation  of  the  property,  he  is  not  liable  to  the  creditors  of  the  company 
because  of  a  failure  on  the  part  of  the  president  and  a  majority  of  the  trustees 
to  file  the  certificate  required  by  section  11  of  the  said  act. 

Appeals  from  judgments  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

Charles  E.  Tracy ^  for  the  appellants. 

Frdmg  H.  Smith,  for  the  respondent. 
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Davis,  P.  J. : 

The  precise  question  upon  which  the  learned  referee  disposed 
of  this  case  in  favor  of  the  defendant  was  not  presented  or  passed  upon 
in  any  of  the  numerous  authorities  cited  by  the  respective  counsel. 
The  actions  were  brought  against  the  defendant,  as  a  stockholder 
of  a  manufacturing  corporation,  organized  under  the  general  manu- 
facturing act  (chap.  40  of  the  Laws  of  1848),  as  amended  by  chapter 
333  of  the  Laws  of  1863,  to  enforce  a  personal  liability  created 
by  section  10  of  the  original  act,  on  the  ground  that  a  certificate 
that  the  capital  stock  has  been  paid  in,  had  not  been  made  and 
recorded  in  the  ofSce  of  the  county  clerk,  in  accordance  with  the 
provisions  of  section  11  of  the  act. 

A  certificate  was  made  by  the  president  of  the  company  and  a 
majority  of  the  trustees,  certifying  that  the  number  of  the  shares 
of  the  capital  stock  of  the  company,  was  fixed  at  1,400  of  the  par 
value  of  $100  eacfc,  and  that  the  full  number  of  such  shares  had 
been  issued  by  the  company,  for  which  $30,000  had  been  paid  in 
cash,  and  $110,000  in  real  estate  and  machinery.  The  execution  of 
the  certificate  was  duly  acknowledged  by  the  president,  and  the 
trustees  who  subscribed  the  same,  and  it  was  recorded  in  the  office 
of  the  proper  county,  but  it  was  not  sworn  to  by  any  of  the  officers 
as  required  by  the  eleventh  section  of  the  act. 

The  referee  held  that  the  certificate  was  fatally  defective,  because 
it  was  not  sworn  to.  In  this,  we  think  he  was  right,  because  the 
statute  plainly  requires  a  verification  by  oath,  and  a  mere  acknowl- 
edgment is  not  a  proper  substitute  for  that  requirement.  The 
officers  of  the  corporation  might  feel  free  to  acknowledge  such  a 
certificate,  and  yet  wholly  unwilling  to  verify  it  by  oath. 

The  amendatory  act  of  1853  is  in  pari  materia,  with  the  act  of 
1848,  and  both  are  to  be  read  together  to  ascertain  the  intention 
of  the  legislature.  Section  10  is  to  be  read  as  though  section  2  of 
the  act  of  1853,  had  originally  formed  a  part  of  it.  For  this  pur- 
pose it  should  read  as  follows : 

"Section  10.  All  the  stockholders  of  every  company  incorpo- 
rated under  this  act,  shall  be  severally,  individually  liable  to  the 
creditors  of  the  company  in  which  they  are  stockholders,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  respectively, 
for  all  debts  and  contracts  made  by  such  company,  until  the  whole 
Hun— Vol.  XIIL        62 
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amount  of  capital  stock  fixed  and  limited  by  snch  company  shall 
have  been  paid  in,  and  a  certificate  thereof  shall  have  been  made 
and  recorded  as  prescribed  in  the  following  section :  *  *  *  But 
the  trustees  of  such  company  may  purchase  mines,  manufkctories,  and 
other  property  necessary  for  their  business,  and  issue  stock  to  the 
amount  of  the  value  thereof,  in  payment  therefor ;  and  the  stock 
so  issued  shall  be  declared  and  taken  to  be  full  stock,  and  not  liable 
to  any  further  calls ;  neither  shall  the  holders  thereof  be  liable  for 
any  further  payment  under  the  provisions  of  this  section,  but  in 
all  statements  and  reports  of  the  company  to  be  published,  this 
stock  shall  not  be  stated  or  reported  as  being  issued  for  cash  paid 
into  the  company,  but  shall  be  reported  in  this  respect  according 
to  the  fact." 

The  defendant  in  this  case  is  the  holder  of  stock  to  the  amount 
of  $25,000 ;  his  shares  were  issued  to  and  accepted  by  him,  at  the 
par  value  thereof,  in  part  payment  of  a  manufactory  and  other 
property  necessary  for  the  business  of  said  company  and  purchased 
of  him  by  the  trustees  for  said  company ;  his  stock  was  issued  and 
accepted  as  fully  paid  stock,  and  he  never  held  or  owned  any  other 
stock  of  said  company.  No  question  of  fraud  in  the  valuation  of 
the  property  sold  by  him  to  the  company  is  made,  and  it  seems  to  be 
assumed,  under  the  findings  of  the  referee,  to  have  been  purchased 
at  its  fair  value.  The  question  presented,  is  whether  such  a  stock- 
holder is  liable  to  the  creditors  of  a  corporation,  under  the  provisions 
of  the  tenth  section  as  amended,  because  the  president  and  trustee 
failed  to  file  the  certificate  in  the  form  prescribed  by  the  eleventh 
section  of  the  act  of  1848.  The  tenth  section,  as  above  read  in  con- 
nection with  the  amendment,  provides  that  the  stock  issued  in  pay- 
ment for  the  purchase  of  property  to  the  amount  of  the  value  of 
such  property,  ^^  shall  be  declared  and  taken  to  be  fuU  stock  and 
not  liable  to  any  further  calls,  nor  shall  the  holders  thereof  be  liable 
for  any  further  payments  under  the  provisions  of  the  tenth  section." 
It.  seems  clear  that  the  holders  of  such  stock  when  the  same  is  issued 
in  conformity  to  the  said  section,  and  taken  as  full  stock,  are  exempted 
from  two  things :  First.  Prom  liability  to  any  further  calls. 

Second.  From  liability  for  any  further  payments  under  the  pro- 
visions of  the  tenth  section  of  said  act. 

It  is  obvious  that  the  calls  mentioned  refer  to  future  payments,  as 
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provided  for  in  the  act,  to  make  the  fltock  issued,  "  full "  or  fully 
paid  stock ;  payments  of  that  kind  are  referred  to  in  the  last  clause 
of  section  10,  which  is  in  these  words :  "And  the  capital  stock,  so 
fixed  and  limited  shall  all  be  paid  in,  one-half  thereof  within  one 
year  and  the  other  half  thereof  within  two  years  from  the  incor- 
poration of  said  company,  or  said  corporation  shall  be  dissolred." 
The  words,  "  not  liable  for  further  calls,"  doubtless  refer  to  this 
provision,  and  perhaps  to  assessments  that  might  thereafter  be 
made  by  the  company  for  the  purpose  of  making  up  deficiencies 
for  losses  of  capital.  But  whatever  was  meant  by  this  provision,  it 
is  clear  that  it  has  no  relation  to  the  personal  liability  to  the  credit- 
ors of  the  company. 

It  is  impossible  to  find  in  the  tenth  section  any  thing  to  which 
the  language,  "neither  shall  the  holders  be  liable  for  any  further 
payments  under  the  provisions  of  the  tenth  section,"  can  apply 
unless  it  be  the  liability  to  pay  to  the  creditors  of  the  corporation 
an  amount  equal  to  the  amount  of  the  stock  held  by  such  stock- 
holder. And  unless  that  provision  be  held  to  exempt  the  holders 
of  such  stock,  when  issued  fairly  and  without  fraud  for  property 
purchased  for  which  the  stock  is  issued  in  payment,  from  that 
liability,  it  seems  to  be  wholly  without  meaning. 

The  liability,  as  originally  created  in  the  tenth  section,  is  limited 
by  two  things,  both  of  which,  to  exempt  the  general  stockholder 
must  be  fuUy  complied  with : 

First.  That  the  whole  amount  of  the  capital  stock,  fixed  and 
limited  by  the  company  shall  have  been  paid  in. 

Second.  That  a  certificate  of  such  payment,  shall  have  been 
made  and  recorded  as  prescribed  in  the  eleventh  section. 

If  the  legislature  intended  to  exempt  stock  paid  for  property 
from  liability  to  the  creditors  of  the  company,  it,  of  course, 
intended  to  cover  snch  liability,  whether  it  arose  from  the  fact 
that  the  capital  stock  had  not  been  paid  in,  or  having  been  paid  in, 
that  the  prescribed  certificate  had  not  been  duly  made  and  recorded. 
That  the  legislature  intended  to  put  stock  thus  issued  for  property, 
upon  a  different  footing  from  that  of  other  stockholders,  is,  to  some 
extent,  indicated  by  the  last  provision  of  section  2,  of  the  act  of  1853, 
which  says :  "  But  in  all  statements  and  reports  of  the  company  to  be 
published,  this  stock  shall  not  be  stated  or  reported  as  being  issued 
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for  cash  paid  into  the  company,  bat  shall  be  reported  in  this  respect 
according  to  the  fact."  It  has  been  held  in  several  cases,  that 
where  stock  issued  as  full  stock,  has  been  issued  for  the  purchase  of 
property  to  an  amount  in  excess  of  the  value  of  the  property, 
fraudulently  or  in  bad  faith,  the  protection  of  the  amendatory  act 
of  1863,  against  liability  to  the  creditors  of  the  corporation,  does  not 
extend  to  the  holders  of  such  stock ;  and  it  has  been  also  held,  that 
the  question  of  fraudulent  valuation  is  one  of  fact  which  may  be 
litigated  between  the  creditor  and  the  stockholder.  If  a  fraudu- 
lent valuation  is  given  of  the. property  purchased,  then,  very 
clearly,  the  stock  has  not  been  issued,  "for  the  amount  of  the 
value  thereof,  in  payment  therefor  as  required  by  the  stat- 
ute ; "  and  the  holder  of  such  stock  is  not  entitled  to  the  exemption 
created  by  the  amendment  of  1853.  {Boynton  v.  Andrews,  63 
N.  Y.,  93 ;  Boynton  v.  Hatchj  4T  id.,  225 ;  Schenck  v.  Andrews, 
57  id.,  133.) 

Boynton  v.  Andrews,  is  a  case  where  it  appeared  that  the  whole 
capital  stock  of  a  company,  amounting  to  $100,000,  was  issued  in 
payment  of  the  property  of  the  value  of  less  than  $50,000 ;  and 
that  a  certificate  was  filed  in  conformity  to  sections  10  and  11  of 
the  act  of  1848.  The  facts  were  undisputed ;  and  the  court  held 
as  a  matter  of  law,  that  the  whole  amount  of  capital  had  not  been 
paid  in,  and  directed  a  verdict  for  the  plaintiff.  In  the  course  of 
the  opinion,  the  court  say  :  "  The  real  question  in  cases  of  this  char- 
acter is,  whether  the  property  was  placed  and  taken  at  a  high  valnar 
tion  with  a  fraudulent  intent  of  evading  the  provisions  of  the  statute." 
It  is  obvious,  that  that  case  did  not  raise  the  question  before  us ; 
it  presented  a  question  of  fraudulent  evasion  of  the  statute,  upon 
which  the  court  properly  held  that  no  exemption  could  stand.  And 
the  court  held,  also,  in  substance,  that  the  act  of  1853,  created  no 
exemption  from  personal  liability  where  the  stock  was  not  fully 
paid  up,  by  reason  of  a  fraudulent  or  evaaive  over  valuation  of  the 
property  purchased,  and  for  which  it  was  issued. 

In  Schenck  v.  An^d/rews  (46  N.  Y.,  589),  the  question  arose  upon 
demurrer.  The  defendant's  answer  set  up  that  the  trustees  of  the 
corporation  purchased  a  manufactory  necessary  for  their  business 
for  $100,000,  the  value  thereof  (and  the  full  amount  of  the 
capital),  and  issued  the  whole  of  said  capital  stock  to  the  vendor 
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thereof  for  such  mannfactory  and  property,  which  stock  so  issued 
was  declared  by  said  company  and  was  taken  by  said  vendor  as 
"full"  stock.  The  answer  was  demurred  to  and  the  demurrer 
was  sustained  at  the  Special  and  General  Terms  of  the  Supreme 
Court,  and  judgment  given  for  the  plaintiff.  The  Court  of  Appeals 
reversed  the  judgment,  holding  that  the  answer  set  up  a  defense 
against  liability  to  the  creditors  of  the  company.  In  the  opinion 
of  the  court,  Geoveb,  J.,  says,  "  it  is  entii'ely  clear  that  this  sec- 
tion (speaking  of  section  2  of  the  act  of  1853),  designed  to  exone- 
rate the  holders  of  stock  thereby  authorized,  from  the  liability  to 
the  creditors,  imposed  by  section  10  of  the  act  of  1848."  And 
again,  speaking  of  stock  issued  under  the  provisions  of  that  sec- 
tion, he  said,  "  when  so  paid,  *  *  *  the  owner  is  not  liable 
to  the  creditors  of  the  company  under  section  10  of  the  latter  act." 
*  *  *  "  Whether  the  property  purchased  was  necessary  to  the 
business  of  the  company,  and  whether  the  price  paid  therefor  was 
no  more  than  its  fair  value,  are  questions  of  fact,  to  be  determined 
like  other  similar  questions  if  controverted." 

The  question  presented  in  that  case  diflEers  from  the  present, 
only  in  the  circumstance  that  the  whole  of  the  capital  stock  had 
been  issued  in  payment  for  property,  and  that  a  certiiicate  of  that 
fact  had  been  duly  filed  under  the  eleventh  section.  It  cannot, 
therefore,  be  said  to  be  conclusive  of  the  questions  of  this  case, 
because  here  the  sworn  certificate  had  not  been  filed.  But,  we 
think,  the  referee  was  right  in  holding  that,  "  when  the  amend- 
ment of  1853  declared  that  the  holders  of  stock  of  this  char- 
acter are  not  to  be  liable  to  any  further  payments  under  the 
tenth  section,  *  *  *  they  are  excepted  from  the  operation 
of  the  tenth  section  of  the  original  act,  and  all  liabilities  thereby 
imposed." 

We  think  no  liability  was  imposed  upon  the  defendant  by  the 
allied  creation  of  additional  stock,  for  several  reasons : 

First.  The  stock  was  not  regularly  created. 

Second.  None  of  it  was  ever  issued,  either  to  the  defendant  or 
to  any  other  person,  and  in  respect  of  it  there  were,  therefore,  no 
stockholckrs  to  be  liable. 

Third.  It  was  a  transaction  irregular  as  to  the  defendant,  and 
inchoate  as  to  the  company.    And  the  referee  seems  to  us  to  have 
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been  quite  right  in  the  view  that  the  facta  shown  in  relation  to  it 
were  immateriaL 

The  judgment  should  be  affirmed. 

Bbadt  and  Ikoalls,  JJ.,  concurred. 

Judgment  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rbl. 
THE  COMMISSIONERS  OF  PUBLIC  CHARITIES  AH^D 
CORRECTION  OF  THE  CITY  OF  NEW  YORK  and 
MARY  L.  SMITH,  Respondbnto,  v.  GEORGE  W.  SMITH, 
Relatob  and  Appellant. 

IHvored  —  decree,  token  taid  beeauaefluuduienUy  obtained. 

In  proceedings  instituted  against  the  relator  before  a  police  justice  in  the  city  of 
New  York  for  abandoning  his  wife  and  children  the  defense  was  an  absolute 
divorce  procured  by  him  in  Utah.  The  decree,  which  was  granted  November 
8,  1876,  showed  that  the  relator  appeared  by  counsel;  that  the  wife  did  not 
appear  in  person  or  by  counsel,  but  had  been  served  by  publication;  that  a 
decree  was  taken  by  default  on  the  ground  "  that  the  said  parties  could  not  live 
in  peace  and  union  together  and  their  welfare  requires  a  separation,  and  that  the 
plaintiff  ioishes  to  become  a  resident  of  Beaver  county,  in  the  territory  of  Utah." 

The  wife  testified  that  her  husband  left  his  family  in  Brooklyn,  in  September, 
1876,  telling  her  that  he  was  going  to  Cincinnati  to  open  a  sewing  machine 
agency;  that  she  was  never  in  Utah  and  never  knew  of  the  suit  until  a  copy  of 
the  decree  was  served  upon  her  in  December,  1876.  Held,  that  the  decree  was 
fraudulently  obtained  and  was  an  absolute  nullity. 

Cebtiobabi  to  review  the  decision  of  the*  Court  of  Special  Sea- 
Bions  of  the  city  and  county  of  New  York,  afltening  an  order  made 
by  one  of  the  police  justices  of  the  city. 

• 

W.  O.  Traphofferij  for  the  appellant.     The  judgment  of  a  coart 

of  a  sister  State  should  have  the  same  credit,  validity  and  effect  in 

every  other  court  in  the  United  States  which  it  had  in  the  State 

where  rendered.     {MoElmoyU  v.  Cohen^  13  Peters,  812 ;  Warren 

Mfg.  Co.  V.  ^tna  Ina.  Co.^  2  Payne,  501 ;  Hampton  v.  McOoneU^ 
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3  Wheaton,  234 ;  JSarher  v.  Barber,  21  How.  [U.  S.],  691 ;  2 
Bishop  on  Marriage  and  Divorce,  203.)  A  decree  of  divorce,  vaKd 
and  eflEectual  by  the  laws  of  the  State  in  which  it  was  obtained,  is 
valid  and  eflEectual  in  all  other  States.  {Cheever  v.  Wilson^  9  Wall. 
[U.  S.],  108,  citing  Bwrber  v.  Barbery  21  How.  [U.  S.,  691.) 

A.  W.  Tenm/y  for  the  respondents.  A  decree  of  divorce  obtained 
by  the  husband  in  another  State  against  the  wife  who  was  not  within 
the  jurisdiction  of  the  court,  was  not  served  with  process  and  did 
not  appear  to  defend,  is  absolutely  void  and  will  not  be  enforced  in 
the  courts  of  this  State.  {Kerr  v.  Kerr,  41  N.  Y.,  2Y2 ;  Hoffrrum 
V.  Hoffman,  46  id.,  30 ;  Kamp  v.  Kamp,  69  id.,  212  [216] ;  Todd 
V.  Kerr,  42  Barb.,  317 ;  Holmes  v.  Holmes,  4  Lans.,  388 ;  Moe  v. 
Moe,  2  Sup.  Ot.  [T.  &  0.],  647.)  The  divorce  of  the  relator  was 
obtained  by  manifest  fraud  and  is,  therefore,  void.  {Dohaon  v. 
Pearce,  12  N.  Y.,  156 ;  Annett  v.  Terry,  35  id.,  260,  and  cases 
above  cited.)  When  a  foreign  judgment  is  made  the  basis  of  an 
action  it  may  be  shown  that  it  was  obtained  by  fraud,  and  the  party 
injured  thereby  need  not  be  driven  to  the  inconvenience  and  expense 
of  a  suit  in  equity  to  set  it  aside.  {PhiUippson  v.  Lord  Egremont, 
9  Q.  B.,  587-605  ;  Lcrrd  Brandon  v.  Becker,  3  Clark  &  Fin,  510 ; 
Sheddon  v.  Patrick,  1  Macq.,  635 ;  Beg.  v.  Saddlers  Co.,  10  H.  L., 
431 ;  Tommey  v.  White,  4  id.,  313.) 

Davis,  P.  J.: 

The  relator,  George  W.  Smith,  was  arrested  in  April,  1877,  on 
the  complaint  of  the  Commissioners  of  Charities  and  Corrections  of 
the  city  of  New  York,  charged  with  abandoning  his  wife  and 
children  in  violation  of  chapter  608,  section  3  of  the  Laws  of  1860. 
Ui)on  a  hearing  before  the  police  justice,  who  issued  the  warrant, 
he  was  convicted  of  being  a  disorderly  person  under  the  provisions 
of  said  act,  and  an  order  was  made  requiring  him  to  pay  to  said 
Commissioners  of  Charities  and  Corrections  the  sum  of  ten  dollars, 
weekly,  toward  the  support  of  his  family,  for  the  period  of  one 
year  next  ensuing.  The  relator  appealed  from  that  order  to  the 
Court  of  Special  Sessions  of  the  Peace,  and  on  the  3d  of  Novem- 
ber, 1877,  the  appeal  was  duly  heard  before  that  court,  composed 
of  Geo.  E.  Kasmibb,  Henry  Murray  and  N.  K.  Wheeler,  pohce 
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justices  duly  assigned  to  hold  the  Court  of  Special  Sessions  at  that 
time.  After  hearing  the  parties,  the  said  court  on  the  fifteenth  of 
November  dismissed  the  appeal  and  affirmed  the  order  theretofore 
made  by  Justice  Smith,  and  required  the  said  relator  to  enter  into 
a  bond,  with  surety,  conditioned  for  the  payment  of  the  said  sum 
of  ten  dollars  weekly.  The  relator  sued  out  a  writ  of  certiarari  to 
review  the  last-named  decision  and  order.  It  appears  by  the  return 
of  the  police  justices  composing  the  Special  Sessions,  that  the  case 
was  brought  to  trial  before  them  on  the  3d  of  November,  187T, 
and  submitted  for  decision ;  that  on  the  fifteenth  of  November,  the 
.court,  the  same  justices  being  present,  unanimously  affirmed  the 
decision  appealed  from,  and  the  papers  were  handed  to  the  clerk  of 
the  court,  by  the  presiding  justice,  marked  "aflirmed;"  that  the 
decision  of  affirmance  was  not  publicly  announced  tiU  the  twenty- 
second  of  November,  and  when  the  announcement  was  made,  but 
two  of  the  justices  who  heard  the  case  were  present.  On  that  day 
Mr.  Justice  Bixbt  sat  as  a  member  of  the  court  instead  of  Mr.  Jus- 
tice Ejlsmibe,  but  took  no  part  in  the  decision  of  the  case.  Upon 
this  state  of  facts  we  think  the  decision  of  the  court  must  be 
regarded  as  having  been  made  on  the  fifteenth  of  November,  when 
all  the  justices  who  heard  the  appeal  were  present,  and  when  the 
papers  were  handed  to  the  clerk  by  the  presiding  justice,  with  the 
decision  marked  thereon.  The  subsequent  public  announcement 
was  of  no  legal  importance,  and  cannot  aflfect  the  validity  of  pro- 
ceedings already  complete.  The  delay  had  occurred,  it  seems,  for 
the  accommodation  of  the  relator  to  enable  him  to  be  present,  with 
bail,  on  the  twenty-second.  The  hearing  before  the  Special  Sessions 
was  heard  by  consent  of  the  parties,  upon  the  evidence  taken 
and  proceedings  had,  before  the  police  justice,  which  had  been 
returned  to  the  Special  Sessions  by  him.  The  proof  showing  the 
marriage  and  the  alleged  abandonment,  and  sustaining  the  complaint 
in  other  respects,  was  sufficient  in  our  opinion  to  uphold  the  order. 
The  only  defense  interposed  was  a  decree  of  divorce  purporting  to 
have  been  obtained  by  the  relator  against  Mary  L.  Smith,  his  wife, 
in  the  Probate  Court  of  Beaver  county,  in  the  Territory  of  Utah, 
on  the  3d  of  November,  18Y6.  The  paper  purporting  to  be  a  decree 
shows  upon  its  face,  that  the  plaintiff  appeared  by  his  counsel  and 
that  the  defendant  neither  appeared  in  person  nor  by  counsel ;  that 
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she  had  been  serared  by  the  publication  of  a  Bummons  for.  forty 
days,  in  said  Territory,  and  that  the  complaint  of  the  plaintiff  was 
taken  pro  oonfesso.  The  decree  appears  to  have  been  granted  on 
the  ground  "  that  the  said  parties  cannot  live  in  peace  and  union 
together,  and  that  their  welfare  requires  a  separation,  and  that  the 
plaintiflE  wishes  to  become  a  resident  of  Beaver  county,  in  the  Ter- 
ritory of  Utah,"  and  is  an  absolute  decree  dissolving  the  marriage 
relation  and  releasing  both  parties  from  the  bonds  of  matrimony, 
and  all  the  obligations  thereof  and  declaring  them  severally  at  liberty 
to  marry  again.  The  respondent  proved  in  answer  to  this  alleged 
defense  that  the  relator  left  his  family  in  September,  1876,  they 
then  residing  in  Brooklyn,  telling  his  wife  he  was  going  to  Cincin- 
nati to  open  an  agency  for  the  sale  of  the  Whitney  sewing  machine ; 
that  she,  his  wife,  was  never  in  the  Territory  of  Utah  ;  was  never 
served  with  any  process  in  the  suit,  and  never  appeared  personally 
or  by  attorney ;  that  the  lirst  notice  or  knowledge  she  had  of  the 
suit  was  when  she  received  a  copy  of  the  decree  of  divorce,  in 
December,  1876,  and  that  after  he  left  her  in  September,  she 
first  heard  from  him  by  receiving  a  copy  of  the  decree  of  divorce. 
Upon  this  state  of  facts  nothing  seems  clearer  than  that  the  decree 
was  fraudulently  obtained.  The  relator  was  a  resident  of  this  State 
\irhere  his  wife  and  family  also  resided.  He  left,  informing  his 
^f  e  that  he  was  going  to  open  an  office  and  enter  into  business  in 
Cincinnati.  He  immediately  commenced  proceedings  in  Utah,  where 
neither  he  nor  she  appear  ever  to  have  been,  and  obtained  a  decree 
from  the  Probate  Court  upon  the  publication  of  a  summons  of  which 
she  had  no  notice  or  means  of  knowledge.  The  decree  shows  upon 
its  face  that  he  had  not  become  a  resident  of  Utah,  but  only  con- 
templated becoming  one,  which  statement  of  itself  was  doubtless 
false.  Under  such  circumstances  to  give  any  force  to  the  decree 
would  be  a  gross  abuse  of  justice,  for  the  fraud  of  the  relator  is  too 
palpable  to  be  questioned.  Under  numerous  authorities  in  this  State, 
the  decree  was  an  absolute  nullity  unavailable  for  any  purpose.  {Kerr 
V.  Kerr,  41  N.  Y.,  272 ;  Hoffmcm  v.  Iloffrrum,  46  id.,  30 ;  Kamp 
V.  JEa^wp,  69  id.,  212;  ToMy.  Kerr,  42  Barb.,  317;  Holmes  v. 
Holmes,  4  Lans.,  388;  MoeY,  Moe,  2  S.  C.  K.  [T.  &  C],  647; 
Ddbson  v.  Pea/rce,  12  N.  Y.,  156 ;  State  of  Miohigcm  v.  Phomix 
B<mk,  33  id.,  25,  27.) 

Hyw— Vox..  XIII,        63 
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The  proceedings  and  order  of  the  Special  Sessions  should  be 
affirmed,  and  the  oertiarari  dismissed  with  costs. 

Bbady  and  Ingalls,  JJ.,  concurred. 

Proceedings  and  writ  affirmed ;  certiorari  dismissed. 


MOSES  SINGER,  Plaintiff  in  Error,  v,  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  Defendants  in  Error. 

Assault  with  intent  to  commit  a  rape  —  8  Bem.  iStat.  {ijth  ed ),  938,  §  49  —  cofiserU  of 
eh£td  under  ten  years  of  age. 

In  an  indictment  under  the  statute  providing  that  eveiy  person  who  shall  be 
convicted  of  an  assault  with  the  intent  to  commit  robbeiy,  burglary,  rape, 
manslaughter,  etc.,  shall  be  punished  as  therein  provided,  it  is  sufficient  to 
allege  that  an  assault  was  made  upon  a  female  child,  "with  intent  then  and 
there,  willfully  and  feloniously,  to  commit  a  rape  against  the  form  of  the 
statute,"  etc.,  and  it  is  not  necessary  to  allege  that  the  intent  was  to  "carnally 
and  imlawfully  know  "  the  said  child. 

Where  an  assault  with  intent  to  conunit  rape  is  made  upon  a  female  child  under 
the  age  of  ten  years,  the  fact  that  she  assented  thereto  does  not  alter  the  nature 
of  the  crime  or  diminish  the  guilt  of  the  accused. 

Wrct  of  error  to  the  Court  of  General  Sessions  of  the  city  and 
county  of  New  York,  to  review  the  conviction  of  the  plaintiff  in 
error  of  an  assault  with  an  intent  to  commit  a  rape. 

TFl  i^.  Howe,  for  the  plaintiflE  in  error. 

£.  K,  Phelps  and  Horace  RuBsell,  for  the  defendants  in  error. 

Davis,  P.  J. : 

The  prisoner  was  indicted  for  an  assault  with  intent  to  commit  a 
rape.  There  are  two  counts  in  the  indictment ;  the  first  count 
charges  that  the  prisoner,  willfully  and  feloniously,  made  an  assault 
and  battery  upon  one  Statia  Gluth,  she  being  then  and  there  a 
female  child,  under  the  age  of  ten  years,  to  wit,  of  the  age  of  six 
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years,  with  intent  willfully  and  feloniously  to  ravish  and  carnally 
know  her,  against  the  form  of  the  statute,  etc. 

The  second  count  charges  an  assault  upon  the  same  person ;  she 
then  and  there  being  a  female  child  of  the  age  of  six  years,  with 
intent  then  and  there  in  and  upon  her,  the  said  Statia  Gluth,  by 
force  and  violence  to  then  and  there  willfully  and  feloniously  com- 
mit a  rape,  against  the  form  of  the  statute,  etc. 

The  jury  found  the  prisoner  guilty  under  the  second  count  of  the 
indictment.  The  point  was  made  on  the  trial,  and  the  court  was 
asked  in  substance  to  charge  that  there  could  be  no  conviction 
under  the  second  count,  because  the  intent  was  not  alleged  to  be, 
camdUy  <md  unLawfvlVy  to  know  the  child.  The  court  overruled 
the  point,  and  refused  to  charge  as  requested,  and  an  exception 
was  taken. 

The  language  of  the  statute  under  which  the  second  count  of 
the  indictment  was  framed,  is  as  follows :  "  Every  person  who  shall  be 
convicted  of  an  assault  with  the  intent  to  commit  any  robbery,  h\xr- 
giBTjy  rape,  manslaughter,  or  any  other  offense,  punishment  for  which 
assault  is  not  hereinbefore  prescribed,  shall  be  punished  by  imprison- 
ment in  a  State  prison  for  a  term  not  exceeding  live  years,  or  in  a 
county  jail  not  exceeding  one  year,  or  by  a  fine,  not  exceeding  $500, 
or  by  both  such  fine  and  imprisonment."  (2  R.  S.,  666,  §  39 ;  3  id. 
[6th  ed.],  938,  §  49.)  We  think  that  under  this  statute  the  offense 
was  sufficiently  charged  in  the  second  count  of  the  indictment. 

The  charge  is,  that  the  prisoner,  "  with  force  and  arms,  in  and 
upon  the  said  Statia  Gluth,  she  the  said  Statia  Gluth  being  then 
and  there  a  female  child  under  the  age  of  ten  years,  to  wit,  of  the 
age  of  six  years,  willfully  and  feloniously  made  an  assault  with 
intent  then  and  there  in  and  upon  her,  the  said  Statia  Gluth,  by 
force  and  violence  to  then  and  there  willfully  and  feloniously  to 
commit  a  rape,  against  the  form  of  the  statute,"  etc.  The  crime  of 
rape,  where  the  subject  thereof  is  an  infant  child  is,  by  statute, 
"  the  carnally  and  unlawfully  knowing  a  female  child  under  the  age 
of  ten  years."  Inasmuch  as  the  indictment  charges  a  felonious 
assault  upon  a  female  child  of  the  age  of  six  years,  with  the  intent 
willfoUy  and  feloniously  to  commit  a  rape,  we  think  the  facts  con- 
stituting the  offense  are  set  forth  with  sufficient  particularity.  It 
would  perhaps  be  better  pleading  in  such  a  case,  to   allege   the 
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intent  to  have  been  to  carnally  and  unlawfully  know  a  female  child 
under  the  age  of  ten  years ;  yet  that  was  not  necessary,  although 
the  proof  must  establish  the  intent  to  have  been  to  accomplish  an 
act  within  the  description  of  the  statute.  The  statute  in  relation 
to  the  assault  uses  the  word  "  rape,"  and  it  seems  to  us  only  neces- 
sary, in  connection  with  that  word,  to  specify  the  circumstances  of 
the  crime  charged,  in  such  manner  that  the  accused  cannot  be  mis- 
led in  respect  of  the  matters  ilitended  to  be  proved ;  and  that  is 
fully  accomplished  by  the  count  of  the  indictment  in  question. 

The  child  in  this  case  testified  to  her  own  age,  stating  that  she 
was  between  six  and  seven  years ;  and  no  point  was  made  on  the 
trial  as  to  the  sufficiency  of  this  evidence.  Further  proof  could 
readily  have  been  supplied  if  any  question  had  been  suggested,  and 
for  that  reason  it  is  not  competent  now  to  object  to  the  sufficiency 
of  the  proof  on  that  subject. 

It  appeared  by  her  testimony  that  the  child  consented  to  the 
acts  done  by  the  prisoner,  and  it  is  insisted  that  where  there  is  con- 
sent there  cannot  be  an  assault  in  law.  This  point  is  completely 
covered  by  the  case  of  Hays  v.  The  People  (1  Hill,  351).  In  that 
case  the  prisoner  was  indicted  and  convicted  of  an  assault  with 
intent  to  commit  a  rape  upon  a  female  child  under  ten  years  of  age, 
and  the  court  held  that  "  the  assent  of  such  an  infant  being  void  as 
to  the  principal  crime,  is  equally  so  in  respect  to  the  incipient 
advances  of  the  offender.  That  the  infant  consented  to,  or  even 
aided  in  the  prisoner's  attempt,  cannot  therefore,  as  in  the  case  of 
an  adult,  be  alleged  in  his  favor,  any  more  than  if  he  had  consum- 
mated his  purpose."  A  female  child,  under  ten  years  of  age,  is 
incapable  in  law  of  consenting  to  the  act  which  constitutes  rape 
under  the  statute,  and  hence  the  question  of  consent  becomes 
wholly  immaterial  on  the  trial  of  an  indictment,  either  for  the  prin- 
cipal offense,  or  for  an  attempt  to  commit  the  crime.  The  absence 
of  consent  is  not  an  element  in  the  crime  of  rape  when  committed 
upon  a  female  under  ten  years  of  age,  and  its  presence  is  wholly 
immaterial.  It  is  illogical  therefore  to  say  that  the  presence  of 
consent  is  material  where  the  offense  charged  is  an  assault  with  intent 
to  commit  a  crime  in  which  that  element  is  in  every  sense  immate- 
rial. In  changing  the  common  law  of  rape  in  such  cases,  we  think 
the  legislature  have  necessarily  changed  the  offense  of  assault  with 
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intent  to  commit  that  crime,  so  far  as  it  could  be  affected  by  proof 
of  consent  by  the  infant. 

In  this  case  the  child,  in  giving  her  testimony,  diade  statements 
which  if  received  and  credited  precisely  as  given,  tended  to  estab- 
lish that  the  crime  of  rape  was  actually  perpetrated.  The  court 
was  asked  by  the  prisoner's  counsel  to  charge  that  if  any  thing  was 
proved  it  was  rape,  and  that  the  prisoner  could  not  be  convicted  of 
the  crime  charged  in  the  indictment  because  the  principal  offense 
was  proved  to  have  been  committed.  The  court  held  that  the  jury 
had  a  right  to  find  upon  the  evidence  a  lesser  offense  than  that  of 
rape,  and  that  it  was  for  the  jury  to  say  if  the  offense  charged  in 
the  indictment  had  been  sustained. 

The  court  was  not  asked  to  instruct  the  jury,  that  if  they  found 
that  a  rape  was  actually  perpetrated  there  could  be  no  conviction 
under  the  statute  for  an  assault  with  intent  to  commit  that  crime ; 
but  the  request  was  in  substance  that  the  case  be  wholly  taken 
away  from  the  jury  upon  the  evidence,  the  court  determining  that 
the  crime  of  rape  was  as  a  matter  of  fact,  established  by  the  evidence. 
We  think  under  the  circumstances  of  the  case  that  it  was  no 
error  for  the  court  to  decline  to  do  this.  The  jury  had  the  child 
before  them.  They  had  proof  of  her  age,  and  were  entitled  to  judge 
from  her  manner  and  appearance,  and  the  description  which  she 
gave  of  what  occurred,  whether  or  not  die  intended  to  testify, 
and  whether  she  knew,  that  the  alleged  intent  ot  the  prisoner  was 
so  fuDy  consummated,  as  to  constitute  the  crime  of  rape.  She 
stated  facts  also,  quite  inconsistent  with  the  idea  of  the  complete 
penetration  of  her  person  which  she  seemed  to  think  had  taken 
place ;  and  the  extreme  youth  of  the  child  and  all  the  surrounding  cir- 
cumstances as  described  by  herself  and  the  other  girl  who  was  pres- 
ent, seem  to  us  to  have  justified  the  jury  in  finding  that  nothing 
more  than  an  attempt  to  have  carnal  connection  was  committed.  We 
do  not  see  in  the  case  any  substantial  error  that  would  justify  us  in 
interfering  with  the  conviction  and  judgment. 

The  judgment  should,  therefore,  be  affirmed. 

Bbady  and  Ikgalls,  JJ.,  concurred. 
Judgment  affirmed. 
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EDGAR  WILLIAMS  and  othebb,  as  Administrators,  etc.,  of 
LORRAIN  FREEMAN,  Deceased,  Respondents,  v.  JAMES 
W.  GILLIES,  Impleaded,  etc..  Appellant. 

Bartnershdp  for  purchase  of  land —  oral  agreement  for  —  liabilUy  of  partners. 

Dobbs,  Raynor  and  Gillies  agreed,  orally,  that  Dobbs  should  purchase  certain 
real  estate  in  his  own  name  and  give  back  a  mortgage  thereon  for  part  of  the 
purchase-money;  the  real  estate  to  be  held  for  si)eculatiYe  purposes  and  sold  for 
the  joint  benefit  of  all ;  the  profits  to  be  divided  among  them  in  proportion  to  the 
amount  contributed  by  each  Dobbs  accordingly  purchased  the  property  and 
gave  back  a  mortgage  to  plaintiff's  testator,  who  was  at  the  time  ignorant  of  the 
partnership.  In  an  action  to  foreclose  the  mortgage  the  Judgment  directed 
that  each  of  the  partners  should  be  liable  for  such  proportion  of  any  deficiency 
that  might  arise  upon  the  sale  as  corresponded  to  his  interest  in  the  land. 

EM,  that  this  was  as  favorable  a  judgment  for  the  partners  as  they  were  entitled 
to;  that  under  such  circumstances  the  name  of  the  partner,  used  in  the  trans- 
action, becomes,  pro  Aae  ffiee,  the  partnership  name. 

Appeal,  by  defendant  Gillies,  from  a  judgment  of  foreclosure, 
entered  upon  a  trial  of  this  action  by  the  court  without  a  jury. 

The  court  found,  among  other  things,  that  in  October,  1872,  the 
defendant  William  H.  Dobbs  made  a  contract  with  the  late  Lorrain 
Freeman  for  the  purchase  of  the  land  in  question;  that  it  was 
agreed  between  said  Dobbs,  the  defendant,  James  W.  Gillies  and 
the  late  William  H.  Eaynor  that  said  property  should  be  bought 
for  their  joint  benefit,  said  Eaynor  contributing  one-half,  said  Dobbe 
one-quarter  and  said  Gillies  one-quarter  of  the  purchase-price,  and 
that  said  Gillies,  Dobbs  and  Raynor  were  to  share  in  the  profits  of 
said  enterprise  pro  roMo;  that  it  was  agreed  between  said  Gillies, 
Dobbs  and  Eaynor  that  said  Dobbs  should  make  said  contract  for 
their  mutual  benefit,  and  that  Dobbs  should  take  the  title  and  give 
back  the  bond  and  mortgage  mentioned  in  the  complaint ;  that 
said  Gillies,  Dobbs  and  Eaynor,  in  pursuance  of  said  agreement, 
each  contributed  their  proportional  share  of  the  purchase-money 
paid  in  part,  and,  also,  as  long  as  interest  was  paid  upon  the  mort- 
gage each  paid  his  proportionate  share  of  such  interest ;  that  said 
property  was  bought  for  speculative  purposes,  to  be  sold  and  the 
profit  divided  between  them  pro  ratio  ;  that  Dobbs  was  authorized 
by  Gillies  and  Raynor  to  execute  and  deliver  said  bond  and  mort- 
gage to  Freeman,  and  they  afterwards  ratified  the  act. 
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That,  in  pursuance  of  said  contract,  the  said  Freeman  did,  on  the 
2d  day  of  January,  1873,  e3j:ecute  and  deUver  to  said  William  H. 
Dobbs  a  warranty  deed  of  said  premises. 

That  the  defendant  William  H.  Dobbs,  on  or  about  the  2d  day 
of  January,  1873,  executed  and  delivered  to  the  said  Freeman  a  bond 
and  mortgage,  to  foreclose  which  this  action  was  brought. 

As  conclusions  of  law,  the  court  found  that  the  executrix  of  the 
estate  of  said  William  H.  Raynor  was  liable  to  the  plaintiflEs,  as  exec- 
utors as  aforesaid,  for  the  payment  of  one-half  of  any  deficiency  that 
might  arise  on  the  sale  of  said  premises. 

That  said  James  W.  Gillies  was  liable  to  the  plaintiffs,  as  execu- 
tors as  aforesaid,  for  one-quarter  of  any  deficiency  that  might  arise 
on  the  sale  of  said  mortgaged  premises. 

That  said  William  H.  Dobbs  was  liable  to  the  plaintiffs,  as  execu- 
tors as  aforesaid,  for  one-quarter  of  any  deficiency  that  might  arise 
on  the  sale  of  said  mortgaged  premises. 

James  M.  JPHsk,  for  the  appellant.  The  contract  between  Dobbs 
and  Freeman  for  the  purchase  of  the  property  as  well  as  the  bond 
and  mortgage  given  by  Dobbs  being  under  seal,  cannot  be  changed 
by  oral  testimony  into  a  simple  contract  so  as  to  enforce  it  against 
persons  not  parties  to  it.  {Townse/nd  v.  Hvbha/rd^  4  Hill,  351 ;  2 
R  S.,  135,  §§  8,  9 ;  BriggB  v.  Pa/rtridge,  64  N.  T.,  357.)  Parol 
evidence  cannot  be  introduced  to  contradict,  change,  enlarge  or  vary 
the  terms  of  a  written  instrument  under  seal,  except  in  cases  of 
fraud  or  gross  concurrent  mistake.  (See  Wharton  on  Evidence, 
§  920,  note  1  on  page  155,  2d  vol. ;  §  1014  and  §  1050,  and  cases 
there  cited ;  Renard  v.  Sampson,  12  N.  Y.,  561 ;  HdUeday  v. 
Harty  30  id.,  474;  Pollen  v.  Le  Roy,  id.,  549;  Thorpe  v.  Ross,  4 
Keyea,  546 ;  RUey  v.  City  of  BrooMyn,  46  N".  Y.,  444 ;  Long  v. 
If.  Y,  C.  R.  R.  Co.,  50  id.,  76 ;  CoUender  v.  DensTnore,  55  id., 
204;  Briggs  v.  Partridge,  64  id.,  357.)  Whatever  agreements 
and  understandings  there  might  have  been  between  the  parties  prior 
to  the  making  and  execution  of  the  instrument  and  deeds,  must  be 
held  to  have  been  extinguished  by  the  execution  and  delivery  of 
the  conveyances  and  be  held  as  expressing  the  final  views  of  the 
parties  and  expressing  the  terms  of  the  contract  between  them. 
[Gage  v.  Jaquethe,  1  Lans.,  207,  and  cases  cited  above.)     No  one 
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is  liable  to  be  sued  in  the  foreclosure  action,  except  a  party  to  the 
mortgage  or  those  who  by  valid  agreement  assnme  or  guarantee 
the  same.  {Holcomh  v.  Holoomh^  2  Barb.,  20  ;  Le  Roy  v.  Shcm^ 
2  Duer,  626 ;  Spmo^  v.  WheeUnk,  11  N.  Y.  Leg.  Obs.,  329 ;  Tab- 
lets V.  Peroey^  24  Barb.,  39 ;  Strong  v.  Wheaton^  38  id.,  616.)  Even 
if  the  defendants  were  partners  there  is  no  cause  of  action  against 
Gillies  in  favor  of  plaintijQf.  When  a  person  gives  credit  to  one 
partner  alone  he  cannot  call  upon  the  rest  as  if  the  creditor  sold 
him  goods,  *  *  *  or  loaned  him  money.  (Parsons  on  Part- 
nership [2d  ed.],  marginal  pages  104, 105,  note  to  page  105 ;  Parhen 
V.  Caruth&ra^  3  Esp.,  248 ;  Loyd  v.  Frestjleld^  2  0.  &  P.,  325 ; 
*  Bevcm  v.  Lewia^  1  Sims,  376 ;  Lerroy  v.  Johnson^  2  Peters,  186 ; 
Bird  V.  La/oms,  4  Wis.,  615 ;  Clay  v.  CoU/reU,  18  Penn.,  408 ; 
MvUw^  V.  Morrice,  6  Hill,  114;  Holmes  y.  Burton^  9  H.,  252; 
JagysB  v.  Mwrquamdy  6  Cowen,  497 ;  per  Baldwin,  J.,  in  Wvashvp 
V.  Bank  of  United  States^  5  Peters,  567 ;  Foster  v.  HaJl^  4  Humph., 
346  ;  Union  Bamk  v.  Ea;ton^  5  id.,  499 ;  Cheen  v.  Tamm^^  8  Met, 
411 ;  Oshom  v.  Jacobs^  9  id.,  454.)  The  rule  is  well  settled  also 
that  when  a  bond  or  other  specialty  of  one  partner  is  taken  for  the 
simple  contract  debt  of  a  partnership  the  firm  cannot  be  held  liable 
on  such  specialty.  ( United  States  v.  Ashley ^  3  Wash.  C.  C,  512 ; 
Patterson  v.  Brewster^  4  Edw.  Ch.,  352 ;  Wa^d  v.  Johnson,  13  Mass., 
150  ;  CoUier  v.  Leech,  29  Penn.  St.,  404 ;  Clement  v.  Brush,  3  Johns. 
Oas.,  108 ;  Williams  v.  Hodgson,  2  Harris  &  J.,  474 ;  McNaughton 
V.  Pa/rtridge,  11  Ohio,  223 ;  Pars,  on  Partnership  [2d  ed.],  marginal 
page  333 ;  Nat.  Bamk  of  Chemung  v.  Ingraham,  58  Barb.,  290 ; 
Ma/rvvn  v.  Buchamam,,  62  id.,  468.)  A  sealed  instrument,  when  exe- 
cuted by  one  acting  as  an  agent  or  attorney,  nmst  be  executed  in  the 
name  of  the  principal  and  purport  to  be  sealed  with  his  6eal  or  the 
person  named  as  principal  wiQ  not  be  bound  by  it.  {Toumsend  v. 
Hubbard, 4:lSiR,  351 ;  Clarkev.  Courtney,  5  Peters, 319,  S61;Fhoell 
V.  Dean,  16  Mass.,  42 ;  Brinley  v.  Mami,  2  Oush.  [Mass.],  337.) 
Nor  where  it  does  not  refer  to  the  principal.  (Sguier  v.  Norris,  1 
Laws,  282;  Woody.  Goodrich,  6  Gush.  [Mass.],  117;  Oalushay. 
Hitchcock,  29  Barb.,  193.)  The  authority  to  an  agent  to  sign 
a  sealed  instrument  must  be  under  seal.  {Blood  v.  Goodrich, 
12  Wend.,  526 ;  WorraU  v.  Mumi,  6  N.  Y.,  229 ;  Boyd  v.  Bobson, 
5  Humph.,  37;  Cooper  v.  BanMn,  5  Binn.,  613;   McNaughton 
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V.  Partridge,  11  Ohio,  223 ;   Preston  v.  HvU,  22  Gratt.  [Va.], 
6OO0 

Fred,  H.  Kdlogg,  for  the  respondents.  A  partnership  may  exist 
between  dealers  and  speculators  in  real  estate  for  the  purpose  of 
buying  and  selling  lands,  and  may  be  created  by  paroL  {Chester  et 
al.  V.  Dickersan  et  al.,  54  N.  T.,  1,  and  cases  cited ;  2  Barb.  Ch., 
198-336 ;  52  Barb.,  349 ;  Sage  v.  Shermam,  and  others,  2  N.  T., 
417;  Willard  on  Keal  Estate,  376;  Block  v.  Col.  Ins.  Co.,  47  K 
T.,  652 ;  31  id.,  611.)  It  is  a  well-settled  principle  that  when  the 
ostensible  partner  is  alone  known  in  the  transaction  aU  persons  who 
are  to  share  in  the  profits  are  held  liable  to  a  third  person,  even 
though  he  is  ignorant  of  the  existence  of  the  partnership  and  relied 
solely  upon  the  faith  and  credit  of  the  ostensible  partner.  {The 
Ontario  Bank  v.  Hevmessy,  48  N.  T.,  545-560 ;  PoiUon  v.  Secor, 
61  id.,  458 ;  Story  on  Partnership,  53,  80,  138,  139 ;  CoUyer  on 
Partnership,  227-537 ;  KelZey  v.  HvHImt,  5  Cow.,  535 ;  1  Den., 
402-471 ;  10  N.  Y.,  51.) 

Davis,  P.  J. : 

It  is  now  well  settled  in  this  State  that  a  partnership  may  exist 
between  dealers  in  real  estate  for  the  purpose  of  buying  and  selling 
land  for  profit ;  and  that  such  partnerships  are  governed  substantially 
by  the  same  rules  as  partnerships  for  dealing  in  personal  property, 
except  as  necessarily  modified  by  the  operation  of  the  rules  of  law 
in  reference  to  the  conveyance  and  assignment  of  real  estate. 
{Chester  v.  Dickerson,  54  N.  T.,  1 ;  Sage  v.  Shemum,  2  id.,  417 ; 
Ontario  BamJc  v.  Eemiessey,  48  id.,  545.)  In  the  case  of  such  a 
partnership,  it  may  be  agreed  orally  between  the  partners  that  the 
title  shall  be  taken,  and  the  business  done  altogether  in  the  name 
of  one  of  the  partners ;  and  where  such  an  an*angement  is  made, 
one  legal  result  is,  that  the  name  of  the  partner  used  becomes,  pro 
hao  vice,  the  partnership  name  of  the  firm,  and  all  the  members  of 
the  firm  may  be  bound  by  acts  done  by  him  in  such  name  and 
within  the  scope  of  his  authority,  upon  the  same  principal  and  to 
the  same  extent  as  are  the  several  partners  whose  names  do  not 
appear  in  the  firm  name  in  ordinary  partnerships,  for  acts  done  by 
one  of  the  partners  in  the  firm  name. 
Hun— Vol.  XIBL         64 
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The  court  below  found  in  this  case  that  the  lands  described  in 
the  mortgage  executed  by  Dobbs,  were  purchased  by  Dobbs,  Kaynor 
and  the  appellant,  as  copartners  for  their  joint  benefit,  and  for 
speculative  purposes,  each  to  share  pro  rata  in  the  profits.  Tliis 
finding  is  clearly  sustained  by  the  evidence  in  the  case.  By  mutual 
arrangement  the  title  of  the  lands  was  taken  in  the  name  of  Dobbs 
for  the  benefit  of  all  the  parties  interested,  and  he  executed  the 
mortgage  sought  to  be  foreclosed  in  this  action,  in  his  own  name  to 
carry  out  the  arrangement  between  himself  and  the  other  parties 
interested.  The  fact  that  the  partnership  was  unknown  to  the 
plaintiff's  testator  at  the  time  the  mortgage  given  for  a  portion 
of  the  purchase-money  was  executed,  was  not  a  material  one. 
{Onta/rio  Bamk  v.  Hennessey^  supra  ;  PoiUon  v.  Sewr,  61  N.  Y., 
466  ;  Story  on  Partnerships,  §  53  et  seq.) 

The  transaction  in  this  case  seems  to  have  been  altogether  a  losing 
one ;  but  that  is  no  reason  for  relieving  either  of  the  partners  from 
his  just  share  of  responsibility.  Had  it  proved  a  profitable  one,  it 
is  not  likely  that  such  relief  would  be  sought,  or  desired.  As 
between  the  several  defendants  who  are  copartners,  it  would  be 
highly  inequitable  that  the  one  whose  name  was  used  should  stand 
charged  with  all  the  consequences  of  the  unfortunate  enterprise. 
The  plaintifEs  in  their  complaint  have  only  prayed,  as  relief  in 
respect  of  a  possible  deficiency,  that  each  partner  may  be  chai^d 
separately,  precisely  a£  the  liability  of  the  several  partners  with 
respect  to  each  other  existed;  and  the  court  ordered  judgment 
accordingly.  The  appellant  is  charged  by  the  decree  with  an  equal 
fourth  of  any  deficiency  that  may  accrue.  The  plaintifSs,  treating 
the  three  defendants  as  copartners,  might  have  asked  for  a  decree 
for  the  deficiency  against  them  in  solido,  which,  under  circumstances 
easily  imagined,  would  have  been  a  much  harsher  judgment  against 
the  appellant.  He  has  no  cause  to  complain  of  the  form  of  the 
judgment,  inasmuch  as  it  relieves  him  from  all  liability  beyond  that 
which  he  was  bound  to  bear  as  between  himself  and  his  copartners. 

We  see  no  reason  for  disturbing  the  judgment,  and  it  should  be 
affirmed  with  costs. 

Ingalls,  J.,  concurred  ;  Brady,  J.,  not  sitting. 

Judgment  affirmed,  witli  costs. 
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ANN     CONNORS,    as    Administbatbix,  ftc.,    Appellant,    v. 
WALTER  W.  ADAMS,  Respondent. 

PiMie  officer  —  UainUty  of,  for  neglect  of  official  duty,  to  person  injured  ttiereby. 

The  complaiiit  in  this  action  alleged  tliat  the  defendant  was  the  head  of  the 
department  of  buildings  in  the  city  of  New  York;  that  it  was  his  duty  to  see 
that  all  unsafe  buildings  in  said  city  were  taken  down  or  made  secure,  and  that 
he  was  furnished  with  the  means  necessary  to  fulfill  the  said  duty;  that  a 
building,  known  as  No.  25  Duane  street,  was  so  injured  by  fire  as  to  render  it 
unsafe  and  that  defendant  had  notice  of  its  condition;  that  the  said  building 
fell  upon  an  adjoining  building  in  which  the  plaintiff's  intestate  lawfully  was 
and  killed  her,  and  asked  judgment  for  damages  against  the  defendant. 

Hdd,  that  a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  should  be  overruled. 

Appeal  from  an  order  sustaining  a  demurrer  of  the  defendant 
to  the  complaint,  and  from  a  judgment  entered  tlicreon  in  favor  of 
the  defendant  against  the  plaintiff  for  costs,  etc. 

The  complaint  alleged,  among  other  things,  "  that  the  defendant 
above  named  was  and  is  the  saperintendent  or  head  of  the  depart- 
ment of  buildings  of  the  city  of  New  York,  duly  appointed  and 
created  and  qualified  by  law,  and  as  such  had  possession  and  control 
over  the  said  department,  as  aforesaid,  for  the  doing  and  perform- 
ing of  all  the  acts  and  duties  incumbent  and  devolving  by  law  upon 
said  department,  and  the  oflScers  of  the  same  under  and  subordin- 
ate, and  subject  to  the  said  defendant,  at  all  the  times  hereinafter 
mentioned. 

That,  among  other  things,  it  is  by  the  laws  of  the  State  of  New 
York  made  the  duty  of  the  said  defendant  *  *  *  whenever 
any  building  or  other  structures  in  the  city  of  New  York  shall 
at  any  time  become  dangerous  or  unsafe  and  endanger  life  or 
limb,  to  cause  said  building,  or  parts  of  a  building,  to  be  ta'ken  down, 
or  removed  or  made  secure,  and  the  said  defendant,  as  superintendent 
or  head  of  said  building  department  as  aforesaid,  is  and  was  author, 
ized  and  empowered,  at  all  the  times  hereinafter  mentioned,  to 
employ  such  labor  and  furnish  such  materials  as  may  be  necessary 
to  take  down  and  remove  or  make  secure  any  building,  wall  or 
walls,  parts  of  walls  or  party  walls  which  may  or  have  become 
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dangerous  or  unsafe  from  fire  or  other  canse,  and  the  expense  incur- 
red in  the  taking  down  and  removal  thereof  or  in  making  the  same 
secure  is,  by  the  laws  in  such  cases  made  and  provided,  made  a 
charge  upon  the  owner  of  said  premises  and  a  lien  thereon. 

And  the  complaint  further  shows  that  on  the  12th  day  of  January, 
1875,  a  large  building  in  said  city,  known  as  No.  25  Duane  street, 
and  the  walls  thereof  was  and  were  injured  by  fire,  to  so  great  an 
extent  that  said  building  and  the  wall,  walls  or  parts  of  walls  thereof, 
became  and  were  then  and  thereafter,  down  to  the  time  when  the 
injury  hereinafter  referred  to  happened,  unsafe  and  dangerous  to 
life  and  limb  and  to  the  occupants  of  the  adjoining  buildings  and 
to  all  persons  passing  in  front  of,  into  and  upon  the  same,  of  all  of 
which  the  said  defendant  had  due  and  sufficient 'notice. 

That  adjoining  the  said  building  and  lot,  was  a  building,  or  church 
edifice,  called  St.  Andrew's  church,  which  was  then  and  had  been 
for  many  years  prior  thereto  used  as  a  house  and  place  of  religious 
worship,  which  fact  was  also  well  known  to  the  said  defendant 
herein,  and  of  which  he  had  due  and  sufficient  notice. 

That  on  the  evening  of  the  25th  day  of  February,  1875,  one 
Mary  Ann  Connors,  since  deceased,  was  attending  and  engaged  in 
religious  services  in  St.  Andrew's  church  edifice,  and  while  the 
religious  services,  usual  and  customary  at  that  season  of  the  year, 
were  being  held  therein  the  walls  of  said  building,  known  as  No. 
25  Duane  street,  which,  after  the  fire  aforesaid,  had  been  left, 
permitted  and  suflEered,  wrongfully,  unlawfully  and  negligently 
by  the  said  defendant,  to  remain  standing  and  unrepaired  and 
unreconstructed  or  removed,  and  dangerous  to  life  and  limb  and  to 
the  occupants  thereof  and  aU  persons  passing  in  front  of  the  same, 
fell  in  and  upon  the  roof  of  said  church,  and  the  bricks  and  other 
materials  composing  the  same  were  precipitated  upon  the  roof  of 
said  church  edifice  breaking  through  said  roof,  and  said  bricks, 
together  with  the  material  composing  said  roof,  fell  and  descended 
into  the  audience  room  of  said  church  edifice  and  upon  the  body 
and  person  of  said  Many  Ann  Connors,  crushing,  bruising  and 
wounding  said  Mary  Ann  Connors  to  so  great  an  extent  that  from 
the  effects  of  such  wounds,  bruises  and  injuries  then  and  there 
received  she  subsequently  soon  after  died  without  any  fault  on  her 
part. 
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And  the  complaint  further  shows  that  daring  all  the  time  that 
elapsed  between  the  time  when  said  building  was  injured  hj  fire,  as 
aforesaid,  and  the  time  when  said  walls  fell  and  inflicted  the  inju- 
ries herein  complained  of  upon  the  said  Mary  Ann  Connors,  the 
defendant  well  knew  that  said  walls  of  said  building  were  dangerous 
to  life  and  limb  and  to  occupants  of  the  adjoining  buildings,  and 
the  said  defendant  so  carelesslj  and  negligently  conducted  himself 
and  violated  and  neglected  the  duties  duly  imposed  by  law  in  con- 
nection therewith,  that  he  whoUy  failed,  neglected  and  refused  to 
take  down  said  walls,  as  aforesaid,  or  to  make  the  same  secure,  or 
to  rebuild,  repair  or  reconstruct  the  same,  or  to  cause  the  same  to 
be  duly  done,  by  reason  of  which  negligence,  want  of  due  care  and 
attention  to  his  duties  in  that  behalf,  on  the  part  of  said  defendant, 
the  said  Mary  Ann  Connors  was  terribly  injured  and  kiUed,  as 
hereinbefore  more  fully  set  out  and  mentioned,  without  any  fault 
or  neglect  on  her  part. 

Ja/mea  M,  Lyddy^  for  the  appellant. 

D.  J,  Dean^  for  the  respondent. 

Davis,  P.  J.  : 

The  complaint  in  this  action  is  not  well  drawn,  but  under  its 
allegations  we  think  the  plaintiff  would  be  entitled  to  prove  any 
state  of  facts  necessary  to  show  that  the  defendant  had  been  guilty 
of  such  neglect  of  official  duty  as  would  charge,  him  with  liability 
for  the  injury  suffered  by  the  plaintiff's  intestate.  It  was  not  neces- 
sary to  set  forth  all  the  evidence  requisite  to  establish  that  condition 
of  things.  Hence  the  question  presented  upon  this  demurrer  is, 
whether  the  defendant  can  be  held  liable  in  a  civil  action  for  a 
private  injury,  for  any  degree  or  kind  of  negligence  of  which  he 
may  have  been  guilty  in  performing  or  neglecting  to  perform  his 
official  duty. 

Whatever  may  be  the  law  in  other  States  upon  that  subject,  we 
think  the  question  of  the  defendant's  liability  is  settled  in  this  State 
by  the  case  of  Ad^  v.  Brady  (4  IliU,  630),  West  v.  Trustees  of 
BrocJcport  (in  note -to  16  N.  T.,  168),  Bobinaon  v.  Chamberlain  (34 
id.,  389). 
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In  Adait  v.  Brady  the  broad  nile  is  laid  down  that  where  an 
individual  sustains  an  injury  by  the  misfeasance  or  nonfeasance  of 
a  public  officer  who  acts  or  omits  to  act  contrary  to  his  duty,  the 
law  gives  redress  to  the  injured  party  by  an  action  adapted  to  the 
nature  of  the  case.  That  rule  received  a  very  emphatic  approval  in 
Robinson  v.  Ghamberlmn  /  and  if  the  opinion  of  Mr.  Justice  Sel- 
DEN  in  the  case  of  West  v.  Trustees  of  Brochport  {vhi  supra\  tended 
to  impair  that  rule,  it  was  restored  to  full  vigor  by  the  decision  of 
the  court  in  Bobinson  v.  Chamberlain. 

In  Mv/rphy  v.  The  Commissioners  of  EmigraMon  (28  N.  Y.,  134) 
the  board  of  commissioners  was  held  not  liable  because  they  were 
not  guilty  of  any  personal  negligence ;  and  the  court  said  that  if 
any  members  of  the  board  had  failed  in  their  duty,  and  the  plaintiff 
had  suffered  in  consequence  of  such  failure,  they  might  be  indi- 
vidually liable,  but  the  consequences  of  their  individual  misconduct, 
if  there  were  any,  could  not  be  visited  upon  the  board. 

In  this  case  the  duty,  if  any  existed,  appertained  or  is  charged  to 
belong  to  the  individual  officer,  and  the  negligence  alleged  by  reason 
of  which  the  injury  was  suffered,  is  distinctly  charged  to  have  been 
his  own.  We  are  of  opinion  that  the  demurrer  should  have  been 
overruled,  and  that  the  order  and  judgment  should  be  reversed  and 
judgment  given  for  the  plaintiff  upon  the  demurrer,  with  leave  to 
defendant  to  answer  over  on  the  usual  terms. 

IngaIiLs,  J.,  concurred. 

Bbady,  J. : 

I  think,  under  the  allegations  in  the  complaint,  the  demurrer 
could  not  be  sustained.     I  concur  in  the  result,  therefore. 

Judgment  reversed  ;  judgment  ordered  for  plaintiff  on  demurrei 
with  leave  to  answer  over  on  the  usual  terms. 
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WILLIAM  H.  WICKHAuM,  as  Receiveb  of  the  Security  Life 
Insurance  and  Annuitt  Company,  Appellant,  v.  JONA- 
THAN A.  FRAZEE,  Respondent. 

Action  —  when  it  saunda  in  tort — reference—  Trustees  qf  insd'oent  debtor — refer- 
ences of  eUum  by— procedure  on  appUeationfor—S  B,  &  (iUh  ed.),  p,  89»  §g 
21,  22 

This  action  was  brought  by  the  receiver  of  an  insolvent  insurance  company  to 
recover  dividends  alleged  to  have  been  wrongfully  paid  to  the  defendant,  a 
stockholder  of  the  company,  at  a  time  when  the  corporation  was  insolvent, 
Buch  payments  having  been  made  out  of  the  capital  and  assets  of  the  company 
and  received  by  the  defendant  in  fraud  of  the  rights  of  the  creditors  of  the 
company. 

EM,  on  a  motion  to  refer  the  action,  on  the  groimd  that  it  involved  the  examina- 
nation  of  a  long  account,  that  the  action  sounded  in  tort  and  could  not  be 
referred  against  the  objection  of  either  party. 

In  order  to  authorize  a  reference  under  sections  21  and  22  of  8  Revised  Statutes 
(6th  ed.),  page  89,  relating  to  references  of  claims  by  trustees  of  insolvent 
debtors,  it  must  be  shown  that  the  party  making  the  application  has  offered  to 
agree  upon  a  reference,  and  that  the  other  party  has  refused  or  neglected  to 
consent  thereto;  and  the  application  must  be  made,  not  to  the  court  upon 
motion  but  to  the  officer  who  appointed  the  trustees,  or  to  a  Justice  of  the 
Supreme  Court  at  chambers  residing  in  the  district,  upon  a  notice  of  at  least 
ten  days. 

Quare,  whether  under  this  statute  a  reference  can  be  ordered  in  an  action 
sounding  in  tort. 

Appeal  by  plaintiff  from  an  order  denying  a  motion  for  a  refer- 
ence, on  the  groond  that  the  trial  of  the  action  wonld  involve  the 
examination  of  a  long  acconnt. 

The  action  was  brought  by  the  plaintiff,  as  receiver  of  the  Security 
Life  Insurance  and  Annuity  Company,  against  the  defendant  to 
recover  $180  for  dividends  paid  to  him  by  said  company  between 
the  1st  May,  1871,  and  the  17th  November,  1876,  and  which,  as  is 
alleged,  were  paid  while  said  company  was  insolvent.  The  divi- 
dends were  paid  semi-annually,  and  a  several  and  separate  cause  of 
action  for  each  of  said  dividends  is  set  out  in  the  complaint. 

The  answer  admitted  the  receipt  of  the  dividends,  set  up  the  stat- 
ate  of  limitations  as  to  part  of  the  amount  claimed,  alleged  that  the 


Digitized  by 


Google 


432  WICKHAM  V,  FRAZEE. 

First  Department,  Makoh  Term,  1878. 

dividends  were  received  in  good  faith,   and   further  denied  any 
knowledge  of  the  alleged  insolvency  or  fraud  of  the  directors. 

Hamilton  Cole^  for  the  appellant. 

William  F.  Maeras^  for  the  respondent. 

Davis,  P.  J.: 

The  receiver  in  this  case  was  appointed  under  the  provisions  of 
the  Revised  Statutes  concerning  proceedings  against  corporations  in 
equity.  (See  the  article  in  Bank's  6th  ed.  Rev.  St.  [3d  vol.],  p.  749.) 
And  under  section  55  of  said  act  he  possesses  all  the  power  and 
authority  conferred  and  is  subject  to  all  tlie  obligations  and  duties 
imposed  in  article  3  of  the  same  title  of  the  statute,  upon  receivers 
appointed  in  case  of  a  voluntary  dissolution  of  a  corporation.  One 
of  the  powers  conferred  upon  receivers  appointed  on  a  voluntary 
dissolution  of  a  corporation  is  "  the  same  power  to  settle  any  con- 
troveray  that  shall  arise  between  them  and  any  debtors  or  creditors 
of  such  corporations  by  a  reference,  as  is  given  by  law  to  trustees 
of  insolvent  debtors,  and  the  same  proceedings  for  that  purpose  shall 
be  had  with  like  effect,  and  application  for  the  appointment  of 
referees  may  be  made  to  any  officer  authorized  to  appoint  such 
referees  on  the  application  of  trustees  or  insolvent  debtors,"  etc 
(3  Rev.  Stat.  [Bank's  6th  ed.],  p.  755,  §  88.) 

The  statute  refeiTcd  to  in  relation  to  trustees  or  insolvent 
debtors  provided^. that  "if  any  controversy  shall  arise  between 
the  trustees  and  any  other  person  in  the  settlement  of  any  demands 
against  such  debtor,  or  of  debts  due  to  his  estate,  the  same  may  be 
referred  to  one  or  more  indifferent  persons  who  may  be  agreed  upon 
by  the  trustees  and  the  party  with  whom  such  controversy  shall 
exist,  by  a  writing  to  that  effect  signed  by  them." 

"  If  such  referee  or  referees  be  not  selected  by  agreement,  then 
the  trustees,  or  the  other  party  to  the  controversy,  may  serve  a 
notice  of  their  intention  to  apply  to  the  officer  who  appointed  said 
trustees,  or  to  any  judge  of  the  Supreme  Court  at  chambers,  resid- 
ing in  the  same  district  with  the  trustees,  for  the  appointment  of 
one  or  more  referees,  specifying  the  time  and  place  when  such  appli- 
cation will  be  made,  which  notice  shall  be  served  at  least  ten  days 
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before  the  time  so  therein  specified."  (3  Rev.  Stat.  [Bank's  6th  ed.], 
p.  39,  §§21,  22.)  The  application  for  a  reference  in  this  case  was 
not  made  xmder  the  provisions  of  these  statutes.  It  is  an  ordinary 
motion  for  the  appointment  of  a  referee  in  an  action,  on  the  gronnd 
that  the  action  involves  the  examination  of  a  long  account. 

The  statutes  above  referred  to  contemplate  an  effort  at  least,  by 
one  or  both  of  the  parties  to  agree  upon  a  referee  or  referees,  and 
a  failure  of  such  effort.  It  should  be  shown  that  the  party  making 
the  application  had  at  least  offered  to  agree  upon  referees  and  that 
the  other  party  had  refused,  or  neglected  to  consent  to  such  ref ei> 
ence,  or  that  some  sort  of  an  attempt  had  been  made  to  select 
referees  by  agreement,  and  then  the  application  must  be  made,  not 
to  the  court  upon  motion,  but  to  the  officer  who  appointed  such 
trustees  or  to  any  justice  of  the  Supreme  Court  at  chambers,  resid- 
ing in  the  same  district,  upon  a  notice  of  at  least  ten  days  before 
the  time,  therein  specified  for  the  application.  The  appointment 
ifi,  therefore,  to  be  made  by  the  officer  or  a  judge,  and  not  by  the 
court.  No  such  formality  of  proceeding  was  observed  in  this  case, 
and  we  think  the  several  statutes  referred  to  had  no  application  to 
this  motion. 

The  question  of  the  constitutionality  of  a  reference  under  the 
statute  is  not  involved  in  the  case.  The  action  is  brought  to  recover 
several  dividends,  alleged  to  have  been  wrongfully  paid  by  the 
insurance  company  to  the  defendant  as  a  stockholder,  at  a  time,  in 
respect  of  each,  when  the  corporation  was  insolvent.  The  complaint 
charges  that  at  the  time  of  each  payment,  the  insurance  company 
was  insolvent,  and  its  assets  were  insufficient  to  pay  its  debts  and 
meet  its  obligations  and  liabilities,  and  said  dividends  were  not  paid 
out  of  any  surplus  profits  of  said  company ;  but,  on  the  contrary, 
each  and  all  of  them  were  wrongfully  paid  out  of  the  capital  and 
assets  of  said  company,  which  were  at  the  several  times  mentioned, 
and  have  ever  since  continued  to  be  and  now  are  insufficient  to  pay 
the  debts  and  meet  the  obligations  and  liabilities  of  said  company 
without  the  return  of  said  dividends,  and  each  and  all  of  said  divi- 
dends were  paid  to  and  received  by  this  defendant  in  fraud  of  the 
rights  of  creditors  and  persons  holding  obligations  of  said  company, 
and  alleges  a  demand  upon  the  defendant  and  his  refusal  to  pay  the 
same  or  any  part  thereof.  The  action  is  one  sounding  in  tort.  It 
Hun  — Vol.  XIII.        66 
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is  based  npon  fraud  in  law,  if  not  in  fact,  and  is  therefore,  accord- 
ing to  the  well-settled  authorities,  not  referable  against  the  objec- 
tion of  either  party. 

The  affidavit  of  the  receiver  shows  that  an  examination  into  the 
various  assets  and  accounts  of  the  company  will  be  necessary  for 
the  purpose  of  establishing  the  alleged  insolvency.  But  that  is  an 
examination  not  of  the  subject-matter  of  the  action,  but  of  things 
collaterally  or  incidentally  necessary,  in  order  to  establish  the  alleged 
right  to  recover. 

Such  an  examination  does  not  constitute  ^^  a  long  account "  as 
required  by  the  provisions  of  the  Code. 

We  think  the  action  is  not  one  in  which  any  compulsory  reference 
can  be  ordered,  unless  it  be  in  the  special  statutory  proceeding  above 
considered,  and  upon  that  question  we  refrain  from  passing. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 

Ingalls,  J.,  concurred ;  Bbady,  J.,  concurred  in  the  result. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Rb8poni>- 
ENT  AND  Appellant,  v.  THE  BANK  OF  NORTH 
AJVIERICA,   Respondent   and   Appellant. 

Motion  to  9end  back  a  ease  to  a  rrfereeforfurtherflndinffs  —  w^en  denied. 

Upon  a  motion  for  an  order  to  send  back  a  case  to  tf  referee  for  further  find- 
ings,  it  appeared  that  he  had  already  passed  upon  such  questions  by  refus- 
ing to  find  as  requested,  and  that  in  each  case  the  party  requesting  the  finding 
had  duly  excepted  to  his  refusal  so  to  find. 

Held,  that  the  motion  was  properly  denied,  as  upon  such  a  motion  the  Special 
Term  was  not  authorized  to  look  into  the  whole  case  and  determine  that  the 
referee  ought  to  decide  questions  presented  to  him  differently  from  what  he 
had  already  done. 

Ajppeals  of  the  above-mentioned  parties,  respectively,  from  orders 
made  at  Special  Term  held  by  Mr.  Justice  Brady,  denying  their 
respective  motions  to  send  back  the  case  to  the  referee  for  further 

findings. 


Digitized  by 


Google 


PEOPLE  V.  BANK  OF  NORTH  AMERICA.  435 

FiBST  DjEPABTHBNT,  MaBCH  TeBH,  1878. 

Frcmcis  C.  Barlow^  for  the  plaintiff. 
Elihu  Booty  for  the  defendant. 

Davis,  P.  J. : 

In  each  of  these  motions,  the  ftffidavit  on  which  the  motion  was 
founded  showed  distinctly  that  the  referee  had  already  passed  upon 
each  and  every  of  the  questions  presented  by  the  requests,  by  refus- 
ing to  find  the  same  as  requested,  and  in  each  instance  the  party 
making  the  request  had  duly  excepted  to  such  refusal.  The  motions 
were,  therefore,  properly  denied.  The  referee  had  not  declined  to 
pass  at  all  upon  the  questions  and  therefore  omitted  to  make  any 
decision,  but  he  had  passed  upon  each  of  them  and  made  a  distinct 
decision  which  was  the  subject  of  an  exception,  and  to  which  an 
exception  was  taken.  Where  that  has  been  done  we  do  not  under- 
stand that  the  practice  requires  or  permits  the  painty  taking  the 
exception  to  move  at  Special  Term,  on  an  aflSdavit  stating  that  the 
referee  "wrongly  and  erroneously"  refused  to  make  the  finding 
requested,  that  the  referee  be  instructed  to  pass  upon  the  question 
again. 

The  Special  Term  is  not  authorized  to  look  into  the  whole  case, 
and  determine  that  the  referee  ought  to  decide  questions  presented 
to  him  differently  from  what  he  has  already  done.  The  question 
whether  his  refusal  is  error  is  raised  by  the  exception,  and  may 
be  presented  upon  the  appeal.  It  is  only  in  cases  where  the  referee 
has  declined  to  find,  or  to  refuse  to  find  a  material  fact,  that  the 
Special  Term,  on  motion,  may  direct  him  to  pass  upon  such  fact. 
The  learned  court  below  was  correct,  therefore,  in  denying  both 
of  the  motions,  and  its  order  should  be  afllrmed.  The  appeals  from 
these  orders  are  embodied  in  the  case  on  the  appeal  from  the  judg- 
ment, but  as  Mr.  Justice  Brady  calinot  sit  for  the  determination  of 
such  appeal,  a  distinct  decision,  in  which  he  takes  no  part,  is  neces- 
sary to  be  made  by  the  other  members  of  tiiis  court,  and  orders  of 
affirmance  should  be  entered  accordingly. 

Ingalls,  J.,  concurred ;  Bbadt,  J.,  taking  no  part. 

Orders  affirmed. 
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ISABELLA    B.    NOE,    Appellant,   v.    WILLIAM    F.   NOE, 

Respondent. 

Ahamdonmmt  of  husband  by  wife  —  riglvt  of  wife  to  compel  a  promion  for  her 

mairU&nanee, 

In  this  action,  brought  by  the  plaintilf  against  her  husband,  she  alleged  that 
shortly  after  her  marriage  she  had  conveyed  to  him  the  greater  part  of  all  her 
property,  both  real  and  personal;  that  the  defendant 'had  taken  possession  of 
the  same  and  spent  large  sums  in  gambling  and  riotous  liying;  that  the  plaintiff 
was  now  living  apart  from  her  husband  with  her  mother  and  had  no  means  of 
support,  and  she  prayed  that  a  portion  of  the  real  estate  held  by  her  husband 
might  be  conveyed  to  her  for  her  support  and  maintenance. 

Upon  an  application  for  an  injunction  restraining  the  defendant  from  collecting 
the  rents  of  the  real  estate  or  selling  or  disposing  of  the  same,  pendente  lite, 
hM,  that,  as  the  wife  had  voluntarily  separated  from  her  husband  and  did  not 
charge  him  with  adultery  or  any  act  of  cruelty  or  desertion  which  would 
entitle  her  to  a  limited  divorce,  the  motion  was  properly  denied. 

Appeal  from  an  order  of  the  Special  Term  vacating  a  temporary 
injunction  and  refusing  an  injunction,  pendente  lite^  to  enjoin  the 
defendant  from  selling,  conveying,  and  collecting  the  rents  of 
certain  real  estate  described  in  the  complaint. 

The  complaint  alleged  that  in  August,  1873,  the  plaintiff  and 
defendant  were  married ;  that  in  April,  1874,  the  plaintiff  came  into 
possession  of  her  father's  estate,  and  in  August  of  that  year  conveyed 
the  larger  part  of  it  to  her  husband ;  that  he  had  wasted  large  sums 
in  gambling  and  riotous  living ;  that  plaintiff  had  left  her  husband 
and  was  residing  with  her  mother  and  had  no  means*  of  support 
whatsoever,  all  her  estate  having  been  sold  or  mortgaged  by  defend- 
ant as  well  as  her  personal  property.  She  prayed  that  certain  of  the 
real  estate  held  by  the  husband  might  be  conveyed  to  her  for  her 
support  and  maintenance. 

After  the  commencement  of  the  action  an  application  was  made 
to  have  the  defendant  enjoined  from  collecting  the  rents  of  the 
property  described  in  the  complaint,  or  from  selling  or  disposing  of 
the  same. 

The  defendant  claimed  that  the  plaintiff  had  left  him  without 
any  just  cause ;  that  he  was  and  always  had  been  ready  to  support 
and  maintain  her  if  she  would  return  and  live  with  him,  and  denied 
that  he  had  wasted  large  sums  in  gambling  and  riotous  living. 
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C,  W.  ScMidfordy  for  the  appellant. 
Townsend  dk  Weedy  for  the  respondent. 

Davis,  P.  J. : 

Equity  abhors  the  separation  of  hnsbands  and  wives  without 
necessity  or  adequate  cause,  and  the  consequent  breaking  up  of 
families,  and  in  this  it  accords  with  the  teachings  of  religion,  the 
dictates  of  sound  morality  and  the  best  interests  of  society.  Where 
the  separation  of  a  wife  from  her  husband  is  voluntary  on  her  part 
and  is  caused  by  no  infidelity,  or  cruelty  or  ill-treatment  on  his  part, 
equity  will  afford  her  no  aid  whatever  in  accomplishing  a  purpose 
which  is  deemed  subversive  of  the  true  policy  of  the  matrimonial 
law.  So  interested,  indeed,  are  courts  of  equity  to  promote  the 
reconciliation  of  married  parties  living  separately  that  they  will,  on 
no  occasion  whatever,  enforce  articles  of  separation  by  decreeing  a 
continuance  of  the  separation.  (Story's  Equity,  vol.  2,  §§  1426-27, 
and  cases  there  cited.) 

In  BvUock  V.  Memiea  (4  Vesey,  798)  the  court  refused  to  give 
the  wife  any  part  of  the  interest  of  her  own  property,  because  she 
refused  to  live  with  her  husband  when  he  was  willing  to  receive 
and  provide  for  her,  and  had  given  her  no  just  cause  for  separation. 

In  her  complaint  in  this  action  the  wife  does  not  charge 
her  husband  with  any  act  of  infidelity  to  the  marriage  vow, 
nor  with  any  act  of  cruelty,  or  desertion  which  would  entitle  her 
to  a  separation  or  limited  divorce  under  the  laws  of  this  State. 
On  the  contrary,  the  affidavits  tend  strongly  to  show  that  she  has 
abandoned  her  husband  without  having  any  sufficient  or  reasonable 
cause,  and  is  now  seeking  to  reach  his  property  for  the  purpose 
of  enabling  her  to  live  separately  and  independently  of  him.  It 
is  true  that  the  property  that  she  seeks  to  reach  was  derived 
from  her;  but  there  is  no  allegation  that  she  was  induced  to  convey 
the  same  by  reason  of  any  fraud,  undue  influence,  or  improper 
persuasion  on  his  part,  or  on  the  part  of  any  one  on  his  behalf.  It 
was  the  voluntary  and  generous  gift  of  her  own  affection,  made  in 
such  form  as  to  carry  to  him  a  complete  and  perfect  title.  It  can 
no  longer  be  said  to  be  her  property,  but  must,  under  the  circum- 
stances disclosed  in  the  affidavits,  be  treated  as  his. 

"  This  court,"  said  the  chancellor  in  Fry  v.  Fry  (7  Paige,  461), 
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"  does  not  encourage  a  breach  of  duty  on  the  part  of  the  wife  by 
affording  her  a  maintenance  out  of  the  property  which  belongs  to 
the  husband  at  law  by  virtue  of  his  marital  rights,  although  it  came 
to  her  by  descent  or  gift  from  her  own  relatives,  while  she  con- 
tinues to  reside  apai*t  from  her  husband  against  his  consent,  and 
without  any  justifiable  cause." 

No  ground  for  interference  with  the  defendant's  property,  because 
of  his  improvidence  or  extravagance  is  shown,  within  the  rule  laid 
down  by  the  chancellor  in  Yam,  Duzer  v.  Vcm  Duzer  (6  Paige, 
366).  This  rule  is  not  to  be  confounded,  however,  with  that  which 
the  court  applies  in  cases  where  the  husband  is  seeking  the  aid  of  a 
court  of  equity  for  the  purpose  of  reducing  the  wife's  property  to 
possession,  or  any  other  relief  to  which  he  was  formerly  entitled  at 
law  in  reference  to  her  estate.  {Howa/rd  v.  MoffaUy  2  Johns.  Ch., 
206  ;  V(m  Epps  v.  Vcm  Deusen,  4  Paige,  64;  3  Story's  Eq.,  641, 
1414;  UdeUy.  Kemiey,  3  Cow.,  690  ;  8  Kent's  Com.  [2d  ed.],  139.) 

It  seems  quite  apparent  that  when  Mrs.  Noe  left  her  husband  in 
Paris,  for  the  purpose  of  a  temporary  visit  to  her  friends  in  this 
country,  she  had  no  idea  of  separating  herself  from  him.  The 
letter  that  she  wrote  immediately  on  her  arrival  home,  indicates  not 
only  warm  afiection  for  him  at  that  time,  but  an  intention  speedily 
to  return  to  him.  The  change  in  her  sentiments  and  purposes, 
which  took  place  in  the  few  weeks  that  elapsed  between  her  arrival 
in  this  coimtry  and  his  return,  cannot  be  attributed  to  any  act  of 
his  during  that  interval.  "  Her  refusal  to  see  him  or  to  permit  him 
to  see  her  on  his  arrival,  was  unexplained  and  unreasonable.  But 
it  is  not  difficult  to  see  in  the  papers  before  us,  that  it  was  produced 
by  hostile  and  injurious  influences.  In  a  note  which  the  plaintiff 
wrote  to  defendant's  father  she  says,  "  I  have  nothing  to  do  with 
any  of  my  property,  as  I  have  given  all  into  my  mother's  hands, 
and  it  is  not  satisfactory  to  her,  for  she  wants  all  statements  and 
papers  in  her  own  hands."  This  sentence  furnishes  a  key  that 
seems  to  unlock  the  mystery  of  the  trouble  between  this  husband 
and  wife ;  and  it  certainly  does  not  disclose  a  state  of  things  which 
calls  either  for  the  sanction  or  aid  of  the  court. 

The  order  of  the  court  below  should  be  affirmed. 

Inqalls,  J.,  concurred  ;  Beadt,  J.,  not  3itting. 
Order  affirmed. 
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ROBERT  A.  MILLS,  Respondbmt,  v.  HENRY  RODEWALD, 

Appellant. 

Order  ofarregt— motion  to  vacaU  —  denied  with  lecme  to  refmo-- renewal  of  motion 

after  judgment, 

KoTember  20,  1869,  an  order  for  the  arrest  of  the  defendant  was  granted  in  this 
action,  and  on  December  28, 1869,  a  motion  to  vacate  the  same  was  denied  with 
leave  to  renew  the  motion  on  showing  the  amount  secured  by  an  attachment 
previously  issued  in  the  action.  In  1872  the  action  was  tried  and  judgment 
recovered  by  the  plaintiff.  In  February,  1877,  this  motion  was  made  to  vacate 
the  order  of  arrest. 

BM,  that  it  was  properly  denied  as  the  leave  to  renew  was  only  given  for  a 
special  puipoee,  and  the  right  to  renew  was  terminated  by  the  entry  of  the 
judgment. 

Appeal  by  defendant  from  an  order  denying  a  motion  to  vacate 
an  order  of  arrest 

George  C,  Oenet^  for  the  appellant. 

Thos.  Bracken^  for  the  respondent. 

Davis,  P.  J.  : 

The  order  of  arrest  in  this  case  was  made  November  20th,  1869. 
The  motion  to  vacate  the  order  was  made  upon  the  original  papers 
and  afiSdavits  in  December  following,  and  denied  on  the  twenty- 
eighth  day  of  that  month.  By  the  order  of  denial  leave  was  given 
to  renew  the  motion,  on  showing  the  amount  secured  by  the  attach- 
ment previously  issued. 

The  judge  who  heard  the  motion  indorsed  on  the  papers  a  memo- 
randum, as  follows : 

"  The  motion  to  vacate  the  order  of  arrest  is  denied,  with  leave  to 
renew  the  motion  on  showing  the  amount  secured  by  the  attach- 
ment. It  is  oppressive  to  obtain  an  order  of  arrest  after  an  attach- 
ment has  been  levied  to  secure  the  claim,  and  both  remedies  should 
not  be  resorted  to." 

It  thus  appears  that  the  leave  to  renew  was  given  for  the  pur- 
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pose  of  enabling  the  defendant  to  show  that  the  claim  upon  which 
the  action  is  brought  was  wholly  or  in  part  secured  by  the  attach- 
ment previously  levied,  and  doubtless  with  the  intention  of  enabling 
him  to  move  to  discharge  the  order  of  arrest,  on  the  ground  that  the 
plaintiff  had  secured  his  claim,  or  so  much  of  it  that  the  amount 
for  which  he  was  held  to  bail  should  be  reduced.  There  was  no 
renewal  of  the  motion  for  any  such,  or  any  other  purpose,  prior  to 
the  judgment.  In  1872  the  action  was  tried  and  judgment  given 
in  favor  of  the  plaintiff;  and  in  February,  1877,  some  five  years 
after  the  entry  of  judgment  in  the  action,  a  motion  to  vacate  the 
order  of  arrest  was  renewed,  and  denied.  In  denying  the  same  the 
judge  holding  the  Special  Term  stated  the  following  grounds : 

"  First.  The  leave  given  to  renew  the  motion  was  not  intended  to 
enable  the  defendant  to  renew  it  after  the  entiy  of  judgment,  nor 
after  the  lapse  of  so  many  years. 

"  Second.  Assuming  the  motion  to  be  properly  before  the  court, 
it  should,  in  my  opinion,  be  denied  on  its  merits." 

We  think  the  first  of  these  objections  was  su£Scient  to  justify  the 
denial  of  the  motion.  Section  204  of  the  Code  provides  that  a 
defendant  arrested  may,  at  any  time  iefore  judgment^  W^l  ^^ 
motion  to  vacate  the  order  of  arrest.  Under  this  section  it  has 
been  frequently  held  that  the  application  must  be  made  before 
judgment.  (Backer  v.  Wheder^  23  How.,  193 ;  Roberts  v.  Garten 
17  id.,  479 ;  Union  Bcmk  v.  MoU,  9  Abbott,  106,  107.)  The 
application  in  this  action  was  made  before  judgment  and  was 
denied;  but  leave  to  renew  was  given  for  a  special  purpose,  to 
wit,  to  enable  the  defendant  to  show  that  the  claim,  or  some 
portion  of  it,  was  secured  by  attachment,  on  the  ground  that  if 
secured  in  whole  or  in  part,  the  order  of  arrest  might  be  vacated 
or  the  amount  of  bail  reduced.  Several  years  elapsed  before  judg- 
ment was  obtained,  during  which  a  motion  might,  for  all  the  pur- 
poses for  which  the  leave  to  renew  was  given,  have  been  easily 
made.  The  defendant,  however,  has  delayed  until  several  years 
after  the  judgment  was  entered,  and  we  think  it  must  be  held  that 
his  right  to  renew  the  motion  was  completely  terminated  by  the 
judgment. 

We  refrain,  therefore,  from  examining  the  merits  of  the  motion, 
as  we  think  this  objection  ought  to  be  fatal ;  and  our  examination 
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of  the  qneetion  upon  the  merits  might  be  drawn  into  a  precedent 
for  similar  experiments. 

The    order    should    be    affirmed,    with  ten  dollars   costs  and 
disbursements. 


Brady,  J.,  concurred;  Ingalls,  J.,  taking  no  part. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


WILLIAM  L.  SKIDMORE,  as  Rbobiveb,  etc.,  and  as  Special 
Guardian,  etc.,  Plaintiff,  v.  JOSEPH  HART,  Defendant. 

7\uBe9  in  New  York — wh^ntheyhecofMa  Uen  —  eaf)enant  far  pajfrMrU  of. 

On  March  30, 1876,  certain  premises  in  the  city  of  New  York  were  leased  to  the 
defendant  for  ten  years  from  May  1, 1875,  the  latter  aip-eeing,  during  the  term 
of  the  lease,  to  pay  and  discharge  all  such  assessments,  extraordinary  as  well 
as  ordinary,  as  should  be  levied,  assessed,  imposed  or  grow  due  and  payable 
upon,  out  of  or  for  the  demised  premises,  and  all  parts  thereof. 

In  New  York  the  assessment  roUs  are  open  for  examination  from  the  second  Mon- 
day in  January  to  April  thirtieth,  and  are  returned  to  the  board  of  supervisors 
on  the  first  Monday  of  July  in  each  year,  and  the  amount  of  the  tax  is  there- 
after set  down  opposite  to  the  items  of  real  and  personal  property  on  the  list. 
Held,  that  the  tax  for  the  year  1875  grew  due  and  became  payable  after  the  com- 
mencement of  the  term  and  that  the  defendant  was  bound  to  pay  the  same. 

CoNTBOVEBSY  Submitted  without  action  upon  an  agreed  statement 
of  facts. 

The  action  was  brought  to  recover  the  amount  of  a  tax  paid  by 
the  plaintifiE  upon  certain  premises  leased  to  the  defendant. 

The  plaintiflpj  on  the  30th  day  of  March,  1875,  leased  to  Joseph 
Hart  the  lots  of  land  and  premises  in  the  Twentieth  ward  of  the 
dty  of  New  York,  known  as  Nos.  545  and  547  Sixth  avenue  and 
two  lots  in  the  rear  thereof  and  adjacent  thereto  in  the  center  of  the 
block,  subject  to  the  terms,  conditions  and  covenants  of  the  lease, 
for  the  term  of  ten  years  from  the  1st  day  of  May,  1875,  for  the 
annual  rent  of  $8,500,  which  lease  also  contained  the  following  cove- 
nant :  "  The  said  party  of  the  second  part,  his  heirs,  executors, 
Hun— Vol.  Xm.      56 
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administratorB  or  assigns,  shall  and  will,  at  his  or  their  own  proper 
costs  and  charges,  bear,  pay  and  discharge  all  such  Croton  water 
rents,  and  also  such  taxes  and  assessments,  extraordinary  as  well  as 
ordinary,  as  shall,  during  the  term  hereby  granted,  be  levied,  assessed, 
imposed  or  grow  due  and  payable  upon,  out  of  or  for  the  said 
demised  premises  and  all  parts  thereof,  as  the  same  now  exist  or 
may  hereafter  be  imposed,  in  accordance  with  the  terms  of  this  lease, 
by  virtue  of  any  present  or  future  law  of  the  United  States  of 
America,  or  of  the  State  of  New  York,  or  of  the  corporation  of  the 
city  and  county  of  New  York,  or  of  either  of  them,  or  of  any  legal 
proceedings  or  lawful  authority  whatever,  when  and  as  the  same 
shall  become  due  and  payable." 

The  said  Joseph  Hart  entered  upon,  and  took  possession  of,  said 
premises  under  said  lease  on  the  1st  day  of  May,  1875,  at  twelve 
o^clock,  noon,  of  that  day  and  has  ever  since  been,  and  now  is,  in 
possession  of  the  same  as  the  tenant  thereof. 

Pursuant  to  the  laws. relative  to  taxation  in  the  city  and  county 
of  New  York  the  conMnissioners  of  taxes,  upon  the  delivery  of  the 
assessment  roll  to  them,  published  due  notice  thereof  and  the  same 
was  open  for  examination  and  correction  from  the  second  Monday 
in  January,  1875,  up  to  and  including  the  80th  day  of  April,  1875  ; 
and  during  said  period  the  said  commissioners  heard  and  deter- 
mined any  and  every  application,  made  by  any  person  considering 
himself  aggrieved  by  any  assessed  valuation  of  his  real  or  personal 
estate,  to  have  the  same  corrected.  And  after  said  last-mentioned 
date,  and  on  the  1st  day  of  May,  1875,  the  said  commissioners  pre- 
pared a  copy  thereof  and  on  the  3d  day  of  July,  1875,  they  certified, 
according  to  law,  that  the  same  was  a  copy  of  the  corrected  assess- 
ment roll  of  the  Twentieth  ward  and  delivered  the  same  to  the 
supervisors  of  the  city  and  county  of  New  York,  who,  thereupon, 
on  the  22d  day  of  July,  1875,  fixed  and  determined  the  rate  of 
taxation  thereon,  and  confirmed  the  same  and  delivered  the  said 
corrected  assessment  roll  to  the  receiver  of  taxes  for  the  collection 
of  the  several  sums  therein  named. 

The  plaintiff  paid  the  tax  assessed  against  the  premises  for  that 
year,  which  sum,  with  interest  thereon  from  the  date  of  its  pay- 
ment, he  now  claims  to  recover. 
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Francis  If.  Sherpa/rd^  for  the  plaintiff.  The  tax  of  1875  did  not 
exist  at  the  time  the  lease  to  the  defendant  took  effect.  (Laws  of 
1859,  chap.  678,  §  12 ;  Yam.  Rensselaer  v.  Whitbeck,  7  N.  Y.,  521, 
522 ;  Rundd  v.  Lakey^  40  id.,  517 ;  WestfaU  v.  PresUm,  49  id., 
353,  354.)  The  completion  of  tJhie  assessment  roll  before  the  lease 
took  effect  would  have  created  no  lien  nor  rendered  plaintiff  liable. 
The  assessment  roll  forms  the  basis  on  which  the  tax  is  imposed. 
It  is,  in  no  sense,  the  imposition  of  a  charge  npon  the  land.  i^Bar- 
lam  V.  St.  Nicholas  Nat.  Bamk,  63  N.  Y.,  399.)  The  defendant 
did  not  contemplate  the  existence  of  a  lien  upon  the  land  before 
the  lease  took  effect  by  reason  of  the  completion  of  the  assessment 
roll.  {Kem  v.  Tovmsley^  45  Barb.,  150,  approved ;  Dowdney  v. 
The  May<yr,  etc.,  54  N.  Y.,  188 ;  Ba/rUm  v.  St.  Nicholas  Nat. 
Bank,  supra.)  The  defendant  in  covenanting  to  pay  taxes  contem- 
plated the  payment  of  money,  and  the  time  when  the  tax  accrued 
must  be  deemed  to  be  when  money  became  payable  for  it.  {Giles 
Y.  AusiMi,  62  K  Y.,  493.) 

n.  p.  Taumsendj  for  the  defendant.  At  the  time  of  the  com- 
mencement of  the  term  of  the  lease,  the  Ist  day  of  May,  1875,  the 
assessment,  with  respect  to  the  premises  embraced  in  the  lease  as 
against  the  owner  or  his  representative,  the  plaintiff  or  the  occu- 
pant thereof,  had  been  judicially  and  conclusively  determined  and 
fixed.  Such  determination  established  the  liability  of  such  owner, 
plaintiff  or  occupant  to  pay  said  taxes  whenever  computed.  {Eim- 
deU  V.  Zakey,  40  K  Y.,  513 ;  1  R.  S.  [5th  ed.],  913 ;  Laws  of  1859, 
chap.  302,  §  11,  p.  682.)  It  is  the  person  of  the  owner,  his  repre- 
sentative or  occupant  of  the  land  that  is  assessed,  but  the  amount 
he  is  assessed  is  determined  by  the  value  of  the  land.  Being  occu- 
pied, or  the  owner  or  representative  being  a  resident,  the  assessment 
must  be  against  such  occupant,  owner  or  representative  by  name. 
(1  R  S.  [5th  ed.],  908,  §§  1,  2,  8,  9,  10;  Laws  of  1859,  chap.  302, 
§  7,  p.  680 ;  Whitney  v.  Thmvas,  23  N.  Y.,  285 ;  RundeU  v.  Lakey, 
40  id.,  517;  Litchfield  y.  McComher,  42  Barb.,  295.) 

Bbady,  J.: 

The  defendant,  by  lease  dated  March  30,  1875,  secured  certain 
property  for  a  term  of    ten  years,  commencing  on   the   1st  of 
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May,  1875,  and  agreed,  dnring  the  term  demised,  to  bear,  pay  and 
discharge  all  such  taxes  and  assessments,  extraordinary  as  well  as 
ordinary,  as  should  be  levied,  assessed,  imposed  or  grow  due  and 
payable  upon,  out  of,  or  for,  the  demised  premises  and  all  parts 
thereof  as  the  same  then  existed,  or  might  thereafter  be  imposed 
in  accordance  with  the  terms  of  the  lease,  by  virtue  of  any  present 
or  future  law  of  the  United  States  of  America,  or  of  the  State  of 
New  York,  or  of  the  corporation  of  the  city  and  county  of 
New  York,  or  either  of  them,  or  by  other  legal  proceedings  or 
lawful  authority  whatever,  when  and  as  the  same  should  become 
due  and  payable. 

The  taxes  for  the  year  1875  had  not,  on  the  first  of  May  afore- 
said, been  determined.  The  obligation  resting  upon  the  land  to 
discharge  them  or  to  incur  the  burden  of  a  lien  for  the  amount,  so 
to  speak,  existed  at  the  time  the  lease  was  executed,  but  they  had 
not  then  been  imposed,  because  the  amount  was  not  ascertained. 
They  had  not,  therefore,  been  assessed ;  they  had  not  grown  due  and 
payable  and  could  not  be  levied  therefore  out  of  the  demised 
premises.  The  preliminaries  to  the  collection  of  the  taxes  were 
not  and  could  not  be  completed,  until  the  action  of  the  board  of 
supervisors  in  the  month  of  July  following  the  commencement  of 
the  term  when  the  rolls  received  from  the  assessors  by  the  commis- 
sioners of  taxes  and  assessments  must  be  sent  to  the  board  of  super- 
visors, a  ceremony  which  takes  place  on  the  first  Monday  of  July 
in  each  year  (Laws  of  1859,  chap.  302,  §  13).  The  supervisors  are 
then  required  by  law  to  place  opposite  to  the  several  sums  set  down 
as  the  valuation  of  the  real  and  personal  property  on  the  rolls,  the 
respective  sums  in  doUars  and  cents  to  be  paid  as  a  tax  thereon, 
rejecting  the  fractions  of  a  cent  (Laws  of  1850,  chap.  121,  §  26). 
It  follows  as  a  necessary  sequence  that  the  amount  of  the  tax 
was  unknown  when  the  term  began,  and  could  not  have  been 
known  until  the  month  of  July  following.  It  would  have  been 
impossible,  therefore,  for  the  lessor  to  have  paid  them,  or  to  have 
determined  what  the  amount  would  be. 

It  seems  to  be  quite  apparent,  that  the  taxes  having  thus  been 
ascertained  subsequent  to  the  conmiencement  of  the  term,  they 
grew  due  and  became  payable  after  the  term  commenced,  and  were 
within  the  operation  of  the  covenant  on  the  part  of  the  defendant. 
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and  by  which  we  have  already  seen  he  promised  to  discharge  all 
taxes  and  assessments  which  should,  during  his  term,  be  levied, 
assessed,  imposed  or  grow  due.  The  question  thus  discussed  seems 
to  be  determined  in  favor  of  the  plaintiff  by  two  cases  in  the 
Court  of  Appeals.  {Dawdney  et  oL.  v.  The  Mayor ^  54  N.  Y.,  186  ; 
Bwrlow  et  al.  v.  The  St  Nicholas  Bwnk^  63  id.,  399.)  It  was 
expressly  held  in  the  latter  case  that  the  entry  of  land  in  an 
assessment-roll  did  not  constitute  an  incumbrance  thereon,  and  the 
assessment  or  the  subsequent  levying  of  the  taxes  thereon  was  not 
a  breach  of  covenant  against  incumbrances  contained  in  the  deed, 
executed  after  the  completion  of  the  assessment-roll  and  before  the 
levying  of  the  taxes,  and  it  is  said  in  that  case  that  the  assess- 
ment is  the  basis  upon  which  the  board  of  assessors  act  in  appor- 
tioning the  taxes,  but  it  is  in  no  sense  imposed  as  a  charge  upon 
the  land  described  in  the  roll.  It  is  one  of  the  preliminary  steps 
which  resxdt  in  taxation.  It  is  further  said  in  that  case,  and 
properly,  that  the  roll  when  complete  fixes  the  valuation  of  the 
property  to  be  taxed,  but  it  does  not  determine  the  amount  of  the 
taxes,  and  the  most  which  can  be  claimed  is,  that  it  renders  more 
definite  and  certain  the  liability  to  taxation  which  nevertheless 
existed  before  the  assessment  was  made.  The  cases  are  analogous, 
but  the  covenant  of  the  defendant  is  broader  than  the  covenant 
against  incumbrances,  because  it  assumes  the  payment  of  all  such 
taxes  and  assessments  as  shall  be  levied,  assessed,  imposed,  grow 
due  and  become  payable.  The  plaintiff,  for  these  reason,  is  entitled 
to  judgment. 

Davis,  P.  J.,  and    Ingalls,  J.,  concurred. 

Judgment  ordered  for  the  plaintiff. 
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iUdsSI  JACOB   H.  HERRICK,   Appellant,  v.  ADON   SMITH,   Jr., 

Respondent. 

Witness  —  impeachment  of —  when  prior  declaration  of  witness  may  be  proved,  for 
the  purpose  of  sustaining  his  testimony. 

In  this  action,  brought  for  a  partnership  accounting,  the  defendant  claimed  that 
the  accounts  had  been  settled  by  an  accord  and  satisfaction.  The  parties 
themselves  were  the  principal  witnesses  and  gave  contradictory  evidence. 
The  defendant  to  impeach  plaintiff's  testimony  denying  the  settlement,  gave  evi- 
dence to  show  that  at  the  time  of  the  settlement,  plaintiff  thought  that  defend- 
ant's father,  a  man  of  wealth,  intended  to  leave  his  property  to  defendant  in 
trust  and  not  absolutely;  and  that  subsequently,  upon  learning  that  the  prop 
erty  was  left  to  defendant  absolutely,  so  that  defendant  was  pecuniarily 
responsible,  he  denied  the  settlement.  Upon  the  trial  the  plaintiff  offered  to 
prove  by  a  witness  that  he  had  denied  that  any  settlement  had  been  made 
before  he  knew  the  contents  of  the  will  of  defendant's  father. 

EM,  that  the  evidence  was  proper  as  tending  to  show  that  the  plaintiff  had 
denied  the  settlement,  at  a  time  when  he  could  not  have  been  impelled  so  to  do 
by  a  knowledge  of  the  change  in  defendant's  pecuniary  condition. 

Where  an  attempt  is  made  to  discredit  a  witness  on  the  ground  that  when  his  tes^ 
timony  is  given  his  interests  prompt  him  to  make  a  false  statement,  he  may 
show  that  he  made  similar  statements  at  a  time  when  he  had  no  advanta^  to 
derive  from  so  doing. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

WiUiam  A.  Beach^  for  the  appellant.  It  was  error  in  the  court 
upon  the  trial  at  Special  Term  to  exclude  the  evidence  offered,  of 
statements  by  plaintifE,  in  regard  to  the  indebtedness  of  the  defend- 
ant to  the  firm,  made  to  Mr.  Camp  and  to  Mr.  AUen  after  the  6th 
day  of  February,  1874,  and  the  time  of  the  alleged  settlement,  and 
before  the  24th  day  of  March,  1874,  the  date  of  the  death  of  Aden 
Smith,  senior.  {The  People  v.  Vcme,  12  Wend.,  78;  licih  v. 
Hockley^  23  id.,  50 ;  People  v.  Fvrmeg<m^  1  Parker's  Grim.  Rep., 
147 ;  Smith  v.  Stkhney,  17  Barb.,  489 ;  Ra/UADay  P,  A.  Co.  v. 
Warner,  62  K.  Y.,  651 ;  S.  C,  1  Weekly  Dig.,  204;  Hotohhi^a  v. 
Germania  Fire  Ins.  Co.y  5  Hun  [12  Sup.  Ct.],  90 ;  Starkie  on  Evi- 
dence, 353 ;  1  Phillips  on  Evidence,  814,  974 ;  1  Greenleaf  on 
Evidence,  §  469 ;  2  Taylor  on  Evidence,  §  1830.) 
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John  E,  PcMTson^  for  the  reepondent. 

Bbady,  J. : 

This  action  is  to  recover  a  balance  alleged  to  be  due  to  the 
plaintiff  on  the  partnership  accounts  between  him  and  the  defend- 
ant. The  latter,  in  answer  to  the  claim,  set  np  as  one  of  his  defenses 
a  settlement,  an  accord  and  satisfaction  accomplished  by  the  release 
of  a  note  held  against  the  firm  by  his  father,  and  by  the  execution, 
also,  by  his  father,  of  a  note  for  $4,600 ;  the  object  of  which  was  to 
enable  the  firm  to  compromise  with  their  creditors,  and  thus  to 
avoid  proceedings  in  bankruptcy.  The  defendant,  as  he  alleges, 
was  unwilling  at  first  to  ask  his  father  to  make  the  note  of  $4,500, 
but  urged  thereto  by  the  plaintiff,  finally  yielded,  and  after  some 
trouble  succeeded  in  getting  it.  It  was  obtained  and  given,  and 
the  release  or  surrender  of  the  other  note,  as  against  the  firm,  also 
consented  to,  in  consideration  of  the  agreement  that  it  would  be  a 
full  settlement  of  all  partnership  transactions  between  the  defend- 
ant and  the  .plaintiff.  In  other  words,  an  accord  and  satisfaction, 
founded  upon  the  consideration  thus  paid  by  a  stranger,  for  the 
defendant's  benefit.  The  parties,  in  their  evidence,  stood  vis  a  vis 
on  this  subject,  and  their  testimony  was  irreconcilable. 

It  appeared,  however,  upon  the  trial,  that  the  defendant's  father 
was  dead,  and  that  the  plaintifiE  supposed  that  the  defendant's  share 
of  his  father's  estate,  who  was  a  man  of  wealth,  would  be  given  to 
him  by  trust  and  not  absolutely.  It  also  appeared  that  the  plain- 
tiff, having  obtained  a  copy  of  the  will,  learned  that  this  was  an 
erroneous  view  of  the  subject,  and  that  he  then  determined  to  press 
his  claim  which  he  had  not  previously  sought  to  enforce. 

The  proof  of  these  facts,  extracted  from  the  plaintiff  by  the 
examination  of  the  counsel  for  the  defendant,  gave  rise  to  a  sus- 
picion or.  imputation  that  the  prosecution  of  the  demand  resulted 
from  the  discovery  mentioned,  and  that  the  denial  of  the  settle- 
ment was  also  prompted  by  it.  The  possession  of  means  to  pay 
had,  in  other  words,  recreated  or  revived,  or  both,  a  claim  which 
had  been  settled,  and  which  was  by  a  favorable  change  in  the 
defendant's  condition,  valuable  if  it  could  be  maintained. 

The  testimony,  as  stated,  in  reference  to  the  settlement,  was  con- 
flicting, and  the  parties  were  substantially  the  only  witnesses.     The 
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seeming  presence  of  an  apparent  motive  to  misrepresent,  namely, 
the  ability  of  the  defendant  to  pay,  having  thus  confronted  him, 
the  plaintiff  offered  to  show  that  hefore  the  dea;th  of  the  defendant^* 
farther  and  soon  after  the  transactions  between  the  parties  in  refer- 
ence to  their  copartnership,  he  had  stated  to  the  witnesses  named, 
that  there  had  been  no  settlement ;  and  thus  he  designed  to  relieve 
himself  from  the  odium  of  the  bad  motive  or  imputation  men- 
tioned. The  testimony  was  rejected  and  exception  was  taken  ;  and 
thus  is  presented  an  important  question,  which  if  decided  in  favor 
of  the  plaintiff,  disposes  of  this  appeal. 

Was  the  evidence  admissible?  The  authorities  are  not  in  dis- 
cord upon  the  proposition,  that  special  circumstances  may  require 
the  admission  of  such  testimony,  and  that  they  do  exist  where  a 
design,  resting  on  facts  proved  may  be  imputed,  to  misrepresent 
from  some  motive  of  interest ;  in  which  case,  in  order  to  repel  the 
imputation,  it  is  proper  to  show  a  similar  statement  when  the  sup- 
posed motive  did  not  exist,  or  when  motives  of  interest  would  have 
prompted  a  different  statement  of  facts.  This  view  is  sustained 
by  the  text  books.  (Starkie  on  Evidence,  363 ;  Phillips  on  Evidence, 
307,  308  ;  1  Greenleaf  on  Evidence,  §  469  ;  2  Taylor  on  Evidence, 
§  1330.)  And  the  subject  is  also  elaborately  considered  and  the  prin- 
ciples declared  in  R(M  v.  Hacldey  (23  Wend.,  50) ;  it  is  reasserted 
in  Sndth  v.  Stichney  (17  Barb.,  489) ;  again  in  Hotchkias  v.  The  Ger- 
mcmia  Fire  Inaurcmce  Company^  (12  N.  Y.  Sup.  Ot.,  90),  and  by  Mil- 
LEB,  J.,  in  Railway  P.  A.  v.  Wa/mer  (62  N".  Y.  651),  although  the 
latter  case  is  only  reported  in  memoranda,  because  a  majority  of  the 
whole  court  did  not  concur.  Justice  Milleb  said  :  ^^  As  a  general 
rule,  such  evidence  is  inadmissible,  as  the  witness  cannot  be  allowed 
to  corroborate  his  statement  in  court  by  what  was  said  by  him  out 
of  court.  There  a/re^  however^  exceptions  to  this  rule,  in  case  an 
oMerrvpt  is  made  to  discredit  the  initness  on  the  ground  that  his  tes- 
timony was  gi/oen  vmder  the  injhience  of  somA  motive  prompting 
him  to  fnaJce  a  false  or  colored  statement^  then,  he  may  he  aUowed 
to  show  in  reply ^  that  he  has  Tnade  rnnHan"  dedanraidons  at  a  time 
when  the  motive  imputed  to  him,  did  not  exist. 

The  testimony  thus  rejected  is  correctly  said  to  be  dangerous, 
and  is  to  be  accepted  only  under  circumstances  special  in  character, 
and  then  but  for  the  purpose  of  corroborating  the  statement  made 
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upon  the  witness'  stand.  The  design  of  the  rule  is  to  enable  the 
witness  to  relieve  himself  from  an  apparently  dishonest  motive,  or 
imputation,  in  order  that  his  testimony  may  not  be  unjustly  criti- 
cised or  discredited.  It  primarily  affects  his  credibility  only.  If  a 
motive  or  imputation  be  asserted  or  charged,  and  the  parties  are 
substantially  the  only  witnesses  to  a  particular,  important  and 
necessary  fact,  the  former  statement,  in  corroboration,  may  assist  in 
the  administration  of  justice.  The  guards  placed  about  the  appli- 
cation of  the  rule  and  the  limit  of  its  sphere,  would  seem  to  remove 
from  it  the  dangerous  consequences  which  the  courts  have  appre- 
hended. In  this  case  the  necessary  elements  are  presented,  and  the 
evidence  should  have  been  received.  For  that  reason  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 

Davis,  P.  J.,  and  Ingalls,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


MARIA  S.  MOFFATT  and  DAVID  B.  MOFFATT,  Respond- 
ents, V.  ZILLAH  McLaughlin  Impleaded  wtth  ALFRED 
McLaughlin,  Appellant. 

AUian  cfpcvrUUon  —  aXUgaUonB  of  e&mplaint — Rule  78  of  1876 — demurrer. 

In  an  action  for  partition,  in  which  one  of  the  defendants  was  an  infant,,  the 
complaint  alleged  that  the  land  therein  described  was  the  only  real  estate 
owned  in  common  bff  tfie  def&ndcmte.  The  defendant  demurred  on  the  ground 
that  it  was  not  averred  that  the  lands  described  in  the  complaint  were  the  only 
lands  owned  in  common  by  the  parties  as  required  by  Rule  78  of  the  Rules  of 
1876. 

Beld,  that  the  demurrer  was  properly  overruled;  that  if  the  allegation  was  defec- 
tiye  it  was  because  of  its  uncertainty  and  the  remedy  was  by  motion  and  not 
by  demurrer. 

Appeal  by  defendant,  Zillah  McLaughlin,  from  an  order  overrul- 
ing defendant's  demurrer  to  the  complaint.  The  defendant  Alfred 
McLaughlin  was  an  infant  at  the  time  of  the  commencement  of  the 
action. 

M.  B.  Fidd^  for  the  appellant. 

S.  K.  it  F.  B,  Wighimnan^  for  the  respondents. 
HiTN— Vol.  XIII.        67 
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Bbadt,  J. : 

This  is  an  action  for  partition  and  one  of  the  defendants  is  an 
infant.  The  complaint  alleges  that  the  land  described  is  the  only 
real  estate  owned  in  common  by  the  defendants.  The  defendant 
Zillah  McLaughlin  demurred  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  this 
proposition  rests  upon  the  ground  that  it  should  appear  by  proper 
averment  that  the  lands  described  are  the  only  lands  owned  in 
common  by  the  parties  as  required  by  Rule  78  of  this  court,  in 
force  prior  to  January  1,  1878.  The  pleader,  it  will  be  perceived, 
averred  the  lands  to  be  the  only  real  estate  owned  in  common  by 
the  defendants,  instead  of  alleging  that  it  was  the  only  real  estate 
owned  by  the  parties.     The  demurrer  was  overruled,  and  properly. 

The  averment  made  was  an  attempt  to  conform  to  the  rule  men- 
tioned, and  the  reasoning  of  the  learned  justice  who  presided  at 
Special  Term  shows  that  the  demurrer  was  not  the  mode  of  pro- 
cedure, if  the  defendant  demurring  felt  aggrieved.  It  was  asked 
by  him,  "if  the  allegation  referred  to  was  true,  how  could  the 
defendants  own  other  lands  in  common  with  the  plaintiff,"  and  this 
demonstrated  that  the  allegation,  if  assailable,  was  on  account  of 
its  uncertainty  only.  The  remedy  was  to  make  it  more  certain  and 
definite.  The  imperfect  averment  of  a  material  fact  is  not  cause 
for  demun'er.  If  the  intention  of  the  pleader  is  apparent,  but  the 
phraseology  doubtful  in  effect,  the  remedy  is  by  motion  and  not  by 
demurrer. 

It  was  clearly  the  intention  of  the  pleader  herein  to  conform  to 
the  rule,  and  perhaps  logically  he  did  so.  It  is  unnecessary,  how- 
ever, to  pursue  the  subject  further.  The  order  appealed  from  was 
right,  and  should  be  affirmed  with  ten  dollars  costs. 

Ingalls,  J.,  concurred. 

Davis,  P.  J.: 

I  concur,  except  as  to  costs,  which  are  not  in  such  appeals  limited  to 

ten  dollars. 

Order  affirmed  with  ten  dollars  costs 
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ANNE   STALLKNECHT,  as   Administeatrix  of  CHARLES        \U%] 
STALLKNECHT,   Deceased,  Respondent,  v,  THE   PENN- 
SYLVANLA  RAILROAD  COMPANY,  Appellant. 

SUUiUes  giving  right  of  action,  for  negUgeiU  MUng  —  in  what  States,  and  by  whom  it 

can  be  enforced. 

This  action  was  brought  to  recover  damages  arising  from  the  death  of  plaintiff 's 
intestate,  in  the  State  of  New  Jersey,  occasioned  by  the  negligence  of  the 
defendant,  a  foreign  corporation.  At  the  time  of  the  accident  there  was  in 
force  in  the  State  of  New  Jersey  a  statute,  similar  to  that  of  this  State,  giving 
to  the  personal  representatives  of  the  person  killed  by  the  negligence  of  any 
person  a  right  of  action  for  the  damages  occasioned  thereby.  The  plaintiff 
was  appointed  administratrix  by  the  surrogate  of  New  York. 

Held,  that  the  right  of  action  given  by  the  New  Jersey  statute  could  be  enforced 
in  the  courts  of  this  State  by  an  administratrix  appointed  in  this  State. 

Appeal  from  an  order  ovemiling  a  demurrer  interposed  to  the 
complaint. 

On  April  6, 1876,  one  Charles  Stallknecht,  plaintiffs  intestate,  who 
was  then  in  the  employment  of  the  defendant,  was  killed  by  a  colli- 
sion on  its  railroad  near  Millstone,  New  Jersey.  On  September 
23, 1875,  the  surrogate  of  the  county  of  New  York  issued  letters 
of  administration  to  the  plaintiff  who,  thereupon,  brought  the  pre- 
sent action.  The  defendant  demurred  to  the  complaint.  Upon 
the  trial  Mr.  Justice  Van  Bbunt  overruled  the  demurrer,  and  from 
that  decision  the  present  appeal  is  taken. 

John  M.  Sorilmerj  for  the  appellant.  No  action  can  be  main- 
tained in  this  State  by  an  administrator  appointed  under  the  laws 
of  New  York,  to  recover  upon  a  cause  of  action  not  existing  at 
common  law  but  created  by  the  New  Jersey  statute  set  forth  in  the 
complaint.  {Mackay^  Adrrvr.^  v.  Cert.  E.  i?.  of  If.  J.^  per  Ship- 
man,  J.  [MS.].)  The  same  question  has  been  passed  upon  in  several 
other  States.  {Bichards(m  v.  iT.  T.  Cen.  E.  E.  Go.y  98  Mass.,  85 ; 
see,  also,  Kevised  Statutes  of  New  York,  2  R.  S.,  73,  §  23,  p.  75  [Edm. 
ed.].)  The  accident  by  which  Mr.  Richardson  was  injured  hap- 
pened in  1865.    At  that  time  there  was  a  statute  in  Massachusetts 
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giving  a  remedy  in  such  a  csase.  (Gen.  Stat.  Mass.  [1 860],  794,  §  34 ; 
Sherman  &  R.  on  Neg.,  §  294 ;  Woodmwrd  v.  Mich.  So.  and  North- 
em  Ind.  R.  R.  Co,^  10  Ohio  State  Rep.,  120 ;  Needham^  Admrx.j 
V.  Cfrcmd  Trunk  Railway,  38  Vermont,  294 ;  State  [use  of  Allen] 
V.  Pittsburgh,  etc.,  R.  R.  Co.,  45  Maryland  Rep.,  41.)  At  the  time 
of  these  decisions  the  statutes  of  Ohio,  Illinois,  Vermont  and  New 
Jersey,  were  substantially  like  the  statute  of  this  State.  That  the 
plaintiflE  cannot  recover  on  the  facts  alleged  in  her  complaint  is  also 
established  by  the  decisions  ^f  our  courts,  that  a  New  York  admin- 
istrator cannot  recover,  even  under  the  statute  of  New  York  allow- 
ing compensation  to  the  widow  and  next  of  kin  of  a  person  whose 
death  has  been  caused  by  wrongful  act,  neglect  or  default  (chap- 
450,  Laws  184Y),  where  the  injury  resulting  in  death  occurred  with- 
out the  State.  {Beach  v.  Ray  State  Co.,  10  Abb.,  71 ;  S.  C,  30 
Barb.,  433 ;  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y.,  465 ;  S.  C.> 
3  Bosw.,  67 ;  Crowley  v.  Po/najna  R.  R.  Co.,  30  Barb.,  99.) 

CUffvrd  A.  H.  Ba^Uett,  for  the  respondent.  It  has  been  held  by 
the  courts  of  this  State  that  an  action  of  this  character  could  be 
maintained  on  a  foreign  statute  similar  to  our  own.  (  Whitford  y. 
The  Panama  R.  R.,  23  N.  Y.,  474;  S.  C,  3  Bosw.,  17  and  83; 
Van  Buekirk  v.  Warrm,  41  id.,  131 ;  27  Barb.,  246.)  It  is  not 
requisite  to  the  maintenance  of  this  action  that  letters  of  adminifi- 
tration  should  have  been  taken  out  in  the  State  where  the  cause  of 
action  arose.  {Kamsaa  Pacific  Railway  Co.  v.  Lydia  H.  Cutter, 
Admimatratrix,  16  Kansas  ;  Jeff^eraonviUe,  Madison  OAnd  Indiam- 
apolis  R.  R.  Co.  V.  HendfHcks,  Administrator,  41  Indiana,  78.) 

Bbadt,  J. : 

The  intestate  was  in  the  employment  of  the  defendant,  and  while 
so  engaged  was  killed  on  the  line  of  their  road  or  route  and  in  the 
State  of  New  Jersey.  It  does  not  appear,  by  express  averment, 
whether  or  not  he  was  a  resident  of  this  county  at  the  time  of  his 
death,  but  the  presumption  must  be  that  he  was,  inasmuch  as  letters 
of  administration  were  granted  of  his  eflEects.  When  the  collision 
occurred  by  which  the  intestate  was  deprived  of  his  life,  there  existed 
in  this  and  in  the  State  of  New  Jersey,  a  statute  which  gave  to  the 
personal  representatives  of  the  person  killed  aright  of  action  for  dam- 


Digitized  by 


Google 


STALLKNECHT  v.  PENNSYLVANIA  R.  R.  CO.        453 

First  Dbfabtiibnt,  Mabch  Term,  1878. 

ages  resnltuig  from  death  if  caused  by  negligence.  When  the  death 
occurred,  if  caused  by  negligence,  a  right  of  action  instantly 
accrued  to  the  personal  representatives,  whoever  they  might  be, 
and  this  right  being  personal  in  character  followed  the  rule  of 
the  common  law  and  could  be  enforced  wherever  jurisdiction  of 
the  wrong  done  could  be  acquired.  In  the  following  cases,  Beach 
V.  Tlie  Bay  StcOe  Comp<my  (30  Barb.,  433) ;  Crowley  v.  Pcmama 
Railroad  Compam,y  (30  id.,  99),  cited  on  behalf  of  the  defendant, 
the  eflEect  of  a  corresponding  statute  in  the  respective  States  was  not 
considered  or  suggested,  but  in  Whitfbrd  v.  Pamamui  Railroad 
Company  (23  N.  T.,  474),  it  was,  and  the  intimation  of  the  court 
was  decidedly  in  favor  of  the  right  of  action  as  a  consequence. 
It  is  not  doubted  in  any  of  these  cases,  that  if  the  right  of  action 
existed  by  the  common  law  it  could  be  enforced  in  all  States  where 
the  common  law  prevailed,  and  the  doctrine  rests  on  the  proposition 
that  the  law  is  the  same  in  each  sovereignty.  When  instead  of 
the  common  law  we  have  kindred  statutes,  the  principle  exists, 
from  which,  in  the  realm  of  the  common  law  the  right  of  action 
springs,  and  the  rules  of  that  realm  are  applicable  in  the  enforce- 
ment of  the  right.  When,  therefore,  the  plaintiff  was  appointed 
administratrix  she  became  the  representative  of  the  right  and  could 
enforce  it  here  if,  by  the  process  of  our  courts,  we  could  obtain 
jurisdiction  over  the  defendant.  This  was  possible  and  was  accom- 
plished. 

The  question  presented  does  not  involve  the  doctrine  of  vltra 
vires  in  any  form.  If  a  right  of  action  exists  and  attaches  to  the 
person  who  seeks  to  enforce  it,  and  it  is  not  local  in  character,  the 
courts  are  open  for  the  remedy,  and  in  this  case  the  cause  of  action 
having  been  created  by  the  law  of  New  Jersey  and  conferred  upon 
the  personal  representatives  of  the  person  killed,  and  she  present- 
log  her  claim,  this  court  is  open  to  her  for  redress.  In  granting 
her  the  aid  of  our  jurisdiction,  we  are  not  subjecting  the  defendant 
to  an  action  under  our  statutes  for  injuries  done  in  another  State, 
but  for  the  enforcement  of  aright  of  action  created  by  another  State 
and  conferred  upon  persons  dwelling  within  our  own. 

None  of  the  cases  in  our  courts  are  in  conflict  with  this  view, 
and  on  principle,  they  could  not  well  be  and  stand  the  test  of 
examination. 
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The  order  appealed  from  should,  for  these  reasons,  be  affirmed 
with  ten  dollars  costs,  and  the  disbursements  of  this  appeal. 

Davis,  P.  J.,  and  Inqalls,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THOMPSON  J.  S.  FLINT,  Respondent,  v.  FEANCIS  BACON 

AND  OTHERS,    TRUSTEES,    ETC.,   OF   AUGUSTUS    HEMENWAY, 

Deceased,  and  CHARLES  P.  HEMENWAY,  Appellants. 
EasemeTit — right  of  drainage  — wfuU  words  a/re  tufficierU  to  create. 

Previous  to  November  1, 1861,  one  Dowley  was  the  owner  of,  and  had  built  houses 
upon  lots  Nos.  81,  88,  85  and  87  Broadway,  New  York,  the  drainage  from 
Nos  81  and  88  being  conducted  into  and  through  a  pipe  passing  through  lots 
85  and  37.  November  1,  1861,  Dowley,  by  a  deed  containing  covenants  of 
warranty  and  for  quiet  enjoyment,  conveyed  the  lots  81  and  88  to  M.,  "as  the 
same  are  now  built  upon  and  in  the  occupancy  of  the  said  party  of  the  second 
part,"  "to  have  and  to  hold  the  same  with  the  appurtenances."  On  Novem 
ber  25,  1861,  D.  conveyed  lots  85  and  87  to  one  H.,  "as  the  same  are  now 
inclosed,  built  upon  and  occupied."  H.  had  no  actual  knowledge  that  the 
drain-pipe  from  H.'8  premises  ran  through  Ills,  and  the  same  was  not  observa 
ble  upon  ordinary  inspection. 

HM,  that  the  premises  conveyed  to  H.  were  subject  to  an  easement  in  favor  of 
M.,  to  use  the  pipe  laid  therein  for  the  purpose  of  drainage. 

The  mere  fact  that  one  having,  for  his  building  as  then  occupied,  a  right  of  drain- 
age under  the  lot  of  another,  increases  largely,  by  reason  of  changes  in  the  use 
of  his  building,  the  amount  of  refuse  matter  discharged  into,  and  passing 
through  such  drain,  does  not  affect  iiis  right  to  enjoy  such  easement  where  the 
passage  through  such  drain  is  not  obstructed  nor  the  drain  injured  by  such 
increased  use  thereof. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflf,  entered  upon 
the  trial  of  this  action  by  the  court  without,  a  jury. 

The  action  was  brought  to  prevent  the  defendant  from  obstruct- 
ing a  drain  which  ran  from  the  premises  of  the  plaintiff,  Noe.  31 
and  33  Broadway,  to  and  through  those  of  the  defendant,  Nos.  35 
and  37  Broadway,  New  York.  The  latter  denied  any  right  in  the 
plaintiff  to  use  such  drain  and  further  claimed,  among  other 
things,  that  the  plaintiff  had  so  altered  the  use  to  which  his  premises 
were  applied  and  increased  the  amount  of  his  sewage  as  to  have 
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destroyed  his  easement,  if  he  ever  possessed  one.  With  reference 
to  this  the  court  found  that  Flint,  soon  after  entering  into  the  pos- 
session of  31  and  33,  changed,  to  some  extent,  the  interior  construc- 
tion thereof  from  warehouses  and  counting-rooms  to  offices,  and 
increased  the  munber  of  water-closets  from  four  to  seventeen,  and 
the  number  of  rooms  for  tenants  from  two  counting-rooms  and 
warehouses  to  some  twenty-four  rooms,  in  which  condition  the  said 
premises  had  since  been  and  were  at  the  time  of  the  trial. 

That  one  of  the  tenants  of  said  Flint  had  used,  for  some  process 
of  wine  manufacture,  a  ground  marble  dust  which,  in  small  quanti- 
ties, had  passed  oflE  through  the  pipes  of  31  and  33  into  the  drain 
and  so  been  discharged  with  other  refuse  material,  but  the  same  had 
never  obstructed  the  free  passage  through  said  pipes  or  drain  nor 
injured  the  same,  nor  had  there  ever  been  any  choking  or  obstruc- 
tion of  said  pipes  or  drain,  except  the  one  which  occurred  in  the 
winter  of  1869-70,  from  a  dislocation  thereof. 

Edgcvr  S.  Van  Wmkle^  for  the  appellants.  When  the  original 
owner  of  two  pieces  sells  one  with  an  easement  in  its  favor  as  against 
the  other,  then  sells  the  other  piece  but  says  nothing  of  the  ease- 
ment in  either  deed,  and  the  easement  does  not  appear  at  the  time 
of  the  sale,  that  is,  is  not  visible,  then  the  grantee  of  the  second 
piece  takes  his  land  free  and  discharged  of  the  easement.  {La/mp- 
m/m  V.  Milks,  21  N.  Y.,  505 ;  Butterworth  v.  Cromfordj  46  id., 
349 ;  CuTtM  V.  Ayravl%  47  id.,  76 ;  OntJumh  v.  Lake  Shore  cmd 
M.  S.  R.  H.  Co.,  15  Hun,  131.)  Flint  cannot  change  the  condition 
of  the  land  from  what  it  was  at  the  time  it  was  sold  by  the  owner 
of  the  two  tenements.  {Zampmcm  v.  Milks,  21  N.  Y.,  505 ;  Cv^tis 
V.  Ayravlty  47  id.,  73 ;  Washburn  on  Easements,  chap.  1,  §  322 ; 
Domat,  616  [Cushing's  ed.]. 

Luther  R.  Marsh,  for  the  respondent.  The  right  to  the  servi- 
tude passed  by  the  conveyance  of  the  dominant  estate,  not  only  by 
implication  but  by  the  express  terms  of  the  conveyance.  {Nicholas 
V,  Chamberlain,  Cro.  Jac.,  121 ;  Lampman  v.  Milks,  21 N.  Y.,  505 ; 
Watts  V.  Kdson,  6  Ch.  App.  Cases  [L.  K],  166,  174 ;  Comstock 
V.  Johnson,  46  N.  Y.,  615,  620 ;  WoodhuU  v.  Rosmthal,  61  id., 
882,  389,  390 ;  PhiUyrick  v.  Ewvrig,  97  Mass.,  133, 134, 135 ;  United 
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States  V.  AjppletoTiy  1  Sumner,  502 ;  Seymour  v.  Lewis  2  Beaseley 
[New  Jersey]  Ch.  R,  439,  443,  444;  Roberts  v.  Roberts,  55  N.  Y., 
275,  277 ;  Seymour  v.  Ca/rumdaigua  R.  R.  Co.,  25  Barb.,  284, 301 ; 
S.  C,  14  How.  Pr.,  531 ;  Mason  v.  White,  11  Barb.,  173  ;  Simons 
v.  Cloonan,  47  N.  Y.,  9;  HiUs  v.  MiMer,  3  Paige  Ch.,  254,  256.) 

Inoalls,  J. : 

This  action  was  instituted  by  the  plaintifi  to  restrain  the  defend- 
ants from  obstructing  the  drainage,  from  the  premises  of  the  plaintiff 
through  the  premises  of  the  defendants,  to  the  public  sewer. 

After  a  trial  at  Special  Term  the  injunction  which  had  been  pre- 
viously granted  was  continued,  and  judgment  entered  accordingly, 
from  which  the  defendants  appeal.  Previous  to  November  1,  1861, 
Levi  A.  Dowley  was  the  owner  of  land  situated  in  the  city  of  New 
York,  known  as  lots  Nos.  31,  83,  35  and  37  on  Broadway.  He 
erected  thereon  the  buildings  in  question  and  located  drain  pipes 
connecting  them  with  the  public  sewer.  The  drainage  from  lots  31 
and  33  was  conducted  into  and  through  a  pipe  passing  through  lots 
35  and  37.  On  the  1st  of  November,  1861,  Dowley  conveyed 
lots  31  and  33  to  Henry  Mariet,  by  a  deed  which  contained  a 
covenant  of  warranty,  and  also  a  covenant  for  quiet  enjoyment. 
The  deed  contained  the  following:  "As  the  i^ame  are  now 
built  upon  and  in  the  occupancy  of  the  said  party  of  the  second 
part;"  "to  have  and  to  hold  the  same  with  the  appurtenances." 
This  deed  was  recorded  the  same  day  it  was  executed.  Mariet  and 
wife  conveyed  the  same  premises  to  Thompson  J.  S.  Flint,  the 
plaintiff,  on  the  31st  day  of  March,  1863,  by  deed  which  contains 
the  following  provision :  "  As  the  same  are  now  built  upon  and  in 
the  occupancy  of  the  said  party  of  the  first  part,  together  with  all 
and  singular  the  tenements,  hereditaments  and  appurtenances  thereto 
belonging." 

On  the  25th  of  November,  1861,  Dowley  and  wife  conveyed  lots 
35  and  37,  to  Augustus  Hemenway,  the  testator  of  the  defendant, 
which  deed  contains  the  following  :  "J.^  the  same  are  now  indosedy 
huilt  upon  and  occupied^ 

"Wlien  Dowley  conveyed  to  Mariet,  he  knew  precisely  the  condi- 
tion of  the  premises,  and  made  the  conveyance  accordingly,  and 
the  language  of  the  deed  above  stated,  shows  that  he  intended  that 
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his  grantees  should  receive  the  premises,  with  the  easement,  namely 
the  right  of  sewerage  through  the  portion  of  the  land  reserved  by 
Dowley.  It  is  quite  evident  from  an  inspection  of  the  deed  to 
Hemenway  that  Dowley  intended  to  convey  to  him  lots  thirty-five 
and  thirty-seven,  subject  to  such  easement.  Douhtless  he  might 
have  employed  more  apt  words  to  convey  such  intention.  The 
words,  "  As  the  %a/ine  a/re  now  indosedy  huUt  upon  and  occupied^ 
incorporated  in  a  deed,  could  not  fail  to  arrest  the  attention  of  a 
reasonably  careful  man,  and  suggested  an  inquiry  in  regard  to  such 
occupancy,  as  to  its  nature  and  extent.  {Nicholas  v.  Charnberlainy 
Cro.  Jac.,  121 ;  Lampman  v.  MilkSj  21  N.  Y.,  505  ;  Woodhull  v. 
RneerUhalj  61  id.,  382;  Roberta  v.  EobertSy  55  id.,  275.) 

The  phraseology  of  the  deed  from  Dowley  to  Manet,  which  was 
recorded  when  Hemenway  purchased,  should  also  have  put  him  on 
inquiry  in  regard  to  the  manner  the  premises  were  occupied.  In 
purchasing  property  situated  in  a  populous  city,  it  would  seem  that 
the  subject  of  sewerage,  would  be  most  likely  first  to  attract  the 
attention  of  a  purchaser,  and  that  a  slight  intimation  would  put 
him  on  inquiry  in  regard  thereto. 

Considering  the  form  of  the  several  conveyances,  the  situation 
of  the  premises,  and  the  relation  of  the  parties,  we  are  of  the 
opinion  that  the  defendant's  acquired  their  title  subject  to  the  right 
of  sewerage,  as  the  same  was,  substantially,  possessed  and  enjoyed 
by  Mariet,  at  the  time  of  the  conveyance  to  Augustus  Hemenway. 
The  case  of  Butterworth  v.  Crawford  (46  N.  Y.,  349),  does  not,  in 
our  judgment,  conflict  with  the  views  expressed  above,  when  applied 
to  the  facts  of  this  case.  It  is  true  the  court  in  this  case,  finds  as  a 
fact,  that  the  defendants  had  no  actual  knowledge  that  the  drain 
pipe  from  the  plaintiffs  premises  entered  the  defendant's  premises, 
and  that  it  was  not  observable  upon  ordinary  inspection.  Yet  we 
deem  such  finding  not  conclusive  upon  the  rights  of  the  plaintiff, 
when  considered  in  connection  with  the  other  facts  of  this  case. 

The  appellant  further  insists,  that  if  any  such  right  was  ever 
poesessed  by  the  plaintiff,  the  same  became  forfeited,  in  consequence 
of  the  manner  the  plaintiff  exercised  the  same ;  that  he  has  abused 
such  right  to  such  an  extent,  as  should  deprive  him  altogether  of 
any  enjoyment  thereof.  The  court  finds  that  no  injury  has  arisen 
in  this  respect  from  the  manner  the  plaintiff  has  used  his  premises. 
Hto— Vou  Xin.        58 
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Such  finding  is  as  follows :  "  But  the  same  has  never  obstructed  the 
free  passage  through  said  pipes  or  drain,  nor  injured  the  same,  nor 
has  there  been  any  choking  or  obstruction  of  said  pipes  or  drain, 
except  the  one  before  mentioned,  as  occasioned  in  the  winter  of 
1869-70,  from  the  dislocation  aforesaid." 

The  manner  of  such  use  has  not  been  changed ;  it  has  been 
increased,  but  within  the  capacity  of  the  conduit.  A  question  of 
this  nature,  when  applied  to  the  use  of  property  in  such  a  city  where 
changes  become  necessary,  from  various  causes,  in  the  use  of  build- 
ings, must  necessarily  be  regarded  by  the  courts  with  reasonable 
liberality.  Especially  so,  when  it  affirmatively  appears,  that  no 
injury  has  arisen  from  such  use. 

In  regard  to  the  question  of  costs,  it  was  matter  of  discretion 
with  the  trial  court,  with  which  this  court  should  not  interfere,  but 
as  to  the  costs  of  the  appeal  the  appellant  should  pay  them,  as  he 
fails  upon  the  entire  case  here  presented. 

The  judgment  must  be  affirmed  with  costs. 

Brady,  J.,  concurred  ;  Davis,  P.  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 


I    Ijg^  SAKAH  CUERIN  and  othees,  Appellants,  v.  PATEICK  S. 

*    """"""  FANNING  AND  oTHEES,  Respondents. 


Surrogate  of  N&ui  York — paroer  to  construe  totUs  —  chap,  859  of  1870  —  devise  to 
corporation — poioer  to  hold  in  trust. 

A  testator  devised  certain  real  estate  to  the  trustees  of  Manhattan  College,  in 
the  city  of  New  York,  and  their  successors  forever,  in  trust  to  receive  the 
rents,  etc.,  and  to  apply  the  same  to  the  use  of  said  Manhattan  College  for 
the  following  purposes,  to  wit,  to  found  and  maintain  a  Latin  professorship. 
The  foregoing  devise  was  made  to  the  trustees  on  the  express  condition  that  out  of 
the  rents,  etc.,  the  said  trustees  and  their  successors  should  pay  to  the  testator  a 
wife  an  annuity  of  |1,500  per  annum,  and  authorized  them,  after  the  death  of  the 
wife,  to  sell  and  reinvest  the  proceeds,  the  income  to  be  applied  to  the  main- 
tenance of  the  professorship. 

Upon  an  application  to  the  surrogate  of  New  York  to  admit  the  will  to  probate, 
held,  that  under  chapter  859  of  1870  the  surrogate  of  New  York  had  power  to 
pass  upon  the  validity  of  any  of  the  provisions  of  said  will  which  should  be 
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contested,  and  pass  upon  their  conBtruction  or  legal  effect  when  called  in  ques- 
tion by  any  of  the  heirs,  next  of  kin,  legatees  or  devisees  as  amply  and  con- 
clusively as  the  Supreme  Court  might  do. 

That  such  jurisdiction  should  not  be  exercised,  except  so  far  as  it  might  be  neces- 
sary for  the  purpose  of  passing  upon  the  probate  of  a  will,  until  all  the  parties 
in  interest  were  brought  into  court. 

That  the  devise  of  the  real  estate  was,  in  legal  effect,  to  the  Manhattan  College 
and  not  to  the  trustees  as  individuals. 

That  the  college  being  capable  of  taking  real  estate  by  devise  was  authorized  to 
take  the  property,  although  charged  with  a  subordinate  trust  in  favor  of  the 
widow  of  the  testator. 

SmnbU,  that  the  act  (chap.  319  of  1848)  restricting  devises  and  bequests  to  certain 
corporations  to  one-fourth  of  the  testator's  estate,  and  to  such  as  are  made  two 
months  before  the  death  of  the  testator,  is  not  applicable  to  an  institution  such 
as  Manhattan  College.  If  it  were  applicable,  the  prohibition  is  repealed  by 
chapter  360  of  1860. 

Stmble,  that  in  determining  the  one-half  of  the  estate  which  under  the  act  of  1860 
can  be  devised  to  charitable  or  educational  corporations,  the  widow's  dower 
and  the  debts  are  to  be  first  deducted. 

Appeal  from  the  decree  of  the  surrogate  of  the  city  and  county 
of  New  York  admitting  to  probate  the  will  of  Edward  Isidore  Sears, 
and  giving  a  construction  to  certain  portions  thereof. 

D.  McL.  STiaWj  for  the  appellants.  The  devise  was  to  the  trustees, 
as  individuals,  for  the  benefit  of  the  college  and  is,  therefore,  void. 
It  contravenes  the  statute  forbidding  the  suspension  of  the  power 
of  alienation  for  more  than  two  lives  in  being ;  in  other  words  it 
creates  a  perpetuity  in  trust.  {Owens  v.  Mismynmnj^Society^  14  N. 
T.,  380 ;  Hanris  v.  Cla/tk,  3  Seld.,  242 ;  Holmea  v.  Mead,  52  N.  Y., 
332 ;  Yam,  Schuyven  v.  Mvlford,  59  id.,  426 ;  L&oy  v.  Lemj,  33  id., 
137.)  The  trustees  may  or  may  not,  after  Mrs.  Sears'  death,  exe- 
cute the  power.  That  they  may  not  do  so  is  as  fatal  as  if  they  were 
expressly  forbidden  to  do  so.  {Jermvnga  v,  Jennings,  7  N.  Y.,  547 ; 
Amory  v.  Lord,  9  id.,  403 ;  ScheULer  v.  Smith,  41  id.,  328 ;  Scott  v. 
ManeU,  1  Redf.,  431 ;  Tucker  v.  Tucker,  5  K  Y.,  408.)  There  is 
nothing  in  the  character  of  the  devise  which  prevents  the  statutory 
condemnation  from  attaching  to  it.  The  rule  applies  to  devises  and 
bequests  to  charitable  uses  {Adams  v.  Perry,  43  N.  Y.,  499 ; 
Bascom  v.  Albertson,  34  id.,  584),  and  to  trusts  {Coster  v.  ZorU- 
lard,  14  Wend.,  265 ;  Tucker  v.  Tucker,  5  N.  Y.,  108 ;  Yates  v. 
Yates,  9  Barb.,  324)  and  to  powers  in  trust  {Hone  v.  Van  Schaick, 
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20  Wend.,  564).  The  trust  being  void  the  whole  devise  falls  with 
it.  It  is  impossible  to  sustain  it  for  the  benefit  of  the  widow  and 
to  destroy  it  for  the  benefit  of  the  college.  The  one  cannot  be 
separated  from  the  other,  {fir wig  v.  Hone^  2  Edw.  Ch.,  554; 
Thompson  v.  Glendvrmmg^  1  Sahdf.  Ch.,  387 ;  Moore  v.  Moore^ 
47  Barb.,  257;  Beehnum  v.  B(ya8or,  23  N.  T.,  298,  575 ;  Knox  v. 
Jonea,  47  id.,  389.)  The  whole  devise  fails  because  the  court  cannot 
substitute  a  trustee.  Here  the  trustee  is  in  being  but  cannot  take. 
There  is  no  valid  investiture  of  the  legal  title  and  so  no  use  can  be 
raised  at  all,  for  the  devise  is  coupled  with  a  condition  which  makes  it 
impossible  for  the  estate  to  vest  where  the  testator  intended  it  should 
be  vested.  {Sherwood  v.  Ameriocm  Bible  Society y  1  Keyes,  566 ; 
Owen  V.  Miamyna/ry  Society ^  4  Kern.,  406 ;  Downing  v.  Mar- 
shally  23  N.  Y.,  366 ;  Harria  v.  Olwky  3  Seld.,  242 ;  Holmes  v. 
Meady  52  N.  Y.,  332.)  The  devise  being  an  entire  one  and  void 
there  is  vested  in  the  heirs  a  fee  subject  to  the  widow's  right  of 
dower.  There  is  no  residuary  clause  in  the  will.  {Coster  v.  LorUr 
la/rdy  14  Wend.,  364 ;  Rwnsom  v.  Lampmanj  5  N.  Y.,  456 ;  Van 
Kleeck  v.  Ref.  Dutoh  Ch.^  20  Wend.,  469.) 

Ghxis.  E.  MiUer,  for  the  respondents.  The  devise  in  the  seventh 
clause  of  the  will  to  the  trustees  of  Manhattan  College,  in  the  city 
of  New  York,  and  their  successors  forever,  is  a  devise  to  the  college 
itself.  {JV,  T.  Inst  for  the  Blind  v.  Bow's  Ex.,  10  N.  Y.,  84,  and 
cases  cited ;  Bailey  v.  Onondaga  Comity  Mut.  Ins.  Co.y  6  Hill, 
476 ;  N.  Y.  African  Society  v.  Varick^  13  Johns.  R.,  38 ;  Manice 
V.  Mam^ice,  43  N.  Y.,  387 ;  Atty.-Gen.  v.  Ta/neredy  Ambler  R.,  351 ; 
Christ s  College^  Carnhridgey  1  Wm.  Blackstone  R.,  90 ;  Consistory 
Ref  Dutoh  Ch.  V.  Bramdcyw,  52  Barb.,  228 ;  AUy,-Om.  v.  Tarnxsred^ 
1  Eden.,  10.)  The  college  has  the  legal  capacity  to  execute  the 
tnist  in  favor  of  the  widow  contained  in  the  will.  {In  the  Matter 
of  H(mey  1  Paige,  214 ;  Tinkham  v.  Erie  Railway  Company^  53 
Barb.,  393,  395 ;  Perry  on  Trust,  §  44;  12  Mass.  Rep.,  564 ;  Vidal 
V.  Girard,  2  How.  [U.  S.]  R.,  127.) 

Ingalls,  J. : 

This  is  an  appeal  from  the  decision  of  the  surrogate  in  regard  to 
the  last  will  and  testament  of  Edward  Isidore  Sears. 
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The  controversy  arises  upon  the  seventh  clause  thereof,  which  is 
as  follows : 

"  Seventh.  I  give  and  devise  all  my  real  estate,  consisting  of  two 
brown  stone  houses  and  lots  on  which  they  are  erected,  namely : 
The  house  and  lot  No.  244,  East  Forty-ninth  street,  between  Second 
and  Third  avenues,  and  the  house  and  lot  No.  106,  East  Sixty-first 
street,  between  Lexington  and  Fourth  avenues,  in  the  city  of  New 
Tork,  to  the  trustees  of  Mcmhattcm  CoUege^  in  the  city  of  New 
York,  and  their  successors  forever,  m  trusty  to  receive  the  rents, 
issues  and  profits  thereof,  and  to  apply  the  same  to  the  use  of  said 
ManJuMcm  CoUege^  for  the  following  pv/rpoaey  to  wit,  to  found 
and  maintain  a  Latin  professorship.  The  foregoing  devise  is  made 
to  the  said  trustees  on  the  express  condition  that,  out  of  the  rents, 
issues  and  profits  of  the  said  real  estate,  the  %aid  trustees  and  their 
successors  shall  pay  to  my  wife  Catharine  Irvine  Sears,  an  annuity 
of  $1,500  per  annum,  for  and  during  the  term  of  her  natural  life, 
the  same  to  be  paid  to  her  in  monthly  or  quarterly  payments,  as 
the  said  Catharine  Irvine  Sears  may  elect." 

"  After  the  death  of  my  wife,  but  not  before,  I  authorize  and 
empower  the  said  trustees  and  their  successors,  in  their  discretion, 
to  seU  any  or  all  the  real  estate  hereby  devised  in  trust,  namely, 
the  two  houses  and  lots  above  mentioned,  and  invest  the  proceeds 
thereof,  and  from  time  to  time  to  change  the  said  investments  as 
they  may  be  advised,  and  to  receive  the  rents,  profits,  issues,  interest 
and  income  thereof  arising  from  such  investments,  and  to  apply 
the  same  in  the  same  manner  and  %q>on  the  same  trusts  as  those  on 
which  said  real  estate  is  devised." 

This  devise  is  in  legal  eflEect  to  Manhattan  CoUege,  which  is  a 
corporation,  and  as  such  competent  to  take  and  hold  the  property  in 
question.  The  purpose  to  which  the  same  is  devoted  is  clearly  defined 
by  the  will  and  is  legitimate.  This  provision  may  be  construed  to  be 
a  devise  of  the  property  to  the  corporation,  subject  to  the  payment 
of  the  annuity  to  the  widow  of  the  testator  during  her  natural 
life.  We  perceive  no  valid  objection  to  a  devise  of  property  to  a 
corporation,  for  a  .purpose  clearly  defined,  and  proper  in  itself, 
even  though  charged  with  the  payment  of  an  annuity  out  of  the 
rents  and  profits.  What  objection  could  there  be  to  a  corporation 
accepting  a  devise  of  real  estate,  subject  to  the  payment  of  rent 
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upon  a  lease  thereon  ?  How  does  the  devise  in  question  differ  in 
legal  effect  ?  We  do  not  discover  wherein  the  devise  in  question 
contravenes  any  statute  or  settled  legal  principle. 

The  opinion  of  the  surrogate  contains  an  ample  collection  of  the 
decisions  bearing  upon  the  questions  involved  in  this  controversy, 
and  he  has  ably  discussed  them  in  their  bearing  upon  such  questions. 

The  conclusion  at  which  he  has  arrived  is  entirely  satisfactory, 
and  we  adopt  such  opinion  without  further  discussing  the  case. 

The  following  is  the  opinion  of  Hon.  Delano  C.  Calvin,  surrogate : 

After  the  evidence  of  the  subscribing  witnesses  was  taken  in  this 
matter  —  which  evidence  shows  satisfactorily  that  the  will  in  ques- 
tion was,  in  all  respects,  duly  executed,  conformably  to  the  statute, 
the  counsel  for  the  contestant  stated  that  he  made  no  objection  to 
the  admission  of  the  will  to  probate  as  a  will  of  personal  property, 
but  objected  to  its  admission  as  a  will  of  real  estate,  upon  the 
ground  that  the  seventh  clause  of  the  will,  which  assumes  to 
dispose  of  the  testator's  real  estate,  is  void,  on  the  grounds  : 

First.  That  it  is  a  devise  to  the  trustees  of  Manhattan  College 
and  their  successors. 

Second.  That  if  the  devise  shall  be  held  to  be  to  the  college,  it 
is  void  because  the  college  has  no  capacity  to  take  and  hold  the 
property  in  trust. 

The  seventh  clause  of  the  will  reads  as  follows : 

"  Seventh.  I  give  and  devise  all  my  real  estate,  consisting  of  two 
brown-stone  houses  and  the  lots  on  which  they  are  erected,  viz. : 
The  house  and  lot  number  two  hundred  and  f  prty-f  our  (244)  East 
Forty-ninth  street,  between  Second  and  Third  avenues,  and  the 
house  and  lot  number  one  himdred  and  six  (106)  East  Sixty-first 
street,  between  Lexington  and  Fourth  avenues,  in  the  city  of  New 
York,  to  the  trustees  of  Manhattan  College  in  the  city  of  New 
York  and  their  successors  forever  —  intrust  to  receive  the  rents, 
issues  and  profits  thereof,  to  apply  the  same  to  the  use  of  said  Man- 
hattan College  for  the  following  purposes,  to  wit,  to  found  and 
maintain  a  Latin  professorship  in  said  college,  to  be  called  the  ^^  Sears 
Professorship."  The  foregoing  devise  is  made  to  said  trustees  on 
the  esspress  condiUon^  that  out  of  the  rents,  issues  and  profits  of 
said  real  estate  the  said  trustees  and  their  successors  shall  pay  to 
my  wife  Catharine  Irvine  Sears  an  annuity  of    fifteen  hundred 
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dollars  per  annum,  for  and  during  the  term  of  her  natural  life ; 
the  same  to  be  paid  to  her  in  monthly  or  quarterly  payments,  as 
the  said  Catharine  Irvine  Sears  may  elect. 

"After  the  death  of  my*  said  wife,  but  not  before,  I  authorize 
and  empower  the  said  trustees  and  their  successors,  in  their  discre- 
tion, to  sell  any  or  all  the  real  estcUe  hereby  devised  in  trust,  viz., 
the  two  houses  and  lots  above  mentioned,  and  invest  the  proceeds 
thereof,  and  from  time  to  time  to  change  the  said  investments  as 
they  may  be  advised,  and  to  receive  the  rents,  issues,  profits,  interest 
and  income  thereof  arising  from  such  investment,  and  to  apply  the 
same  in  the  same  manner  and  upon  the  same  trusts  as  those  on  which 
said  real  estate  is  devised." 

The  first  question  to  be  considered  in  this  matter  is  whether  this 
court  has  the  power  to  determine  this  question. 

Prior  to  the  statute  of  1870,  chapter  359  (applicable  to  the  surro- 
gate of  this  county  only),  the  surrogate  had  no  authority  to  con- 
strue wills,  except  so  far  as  it  became  necessary  on  the  final 
accounting,  and  the  proponent's  counsel  objects  to  the  jurisdiction 
of  the  surrogate  to  pass  upon  the  questions  sought  to  be  raised  by 
the  counsel  for  the  contestants. 

This  inquiry  must  be  answered  by  the  language  of  the  act,  and 
the  reasonable  inferences  to  be  drawn  therefrom,  as  this  court  is 
one  of  peculiar  and  special  jurisdiction,  and  can  only  exercise  the 
jurisdiction  and  powers  which,  by  a  favorable  construction  of  the 
statute,  are  found  to  have  been  conferred  upon  it.  {Cleveland  v. 
Whiton,  31  Barb.,  544;  Sibley  v.  Waffle,  16  N.  Y.,  180 ;  Seaman 
V.  Duryea,  11  id.,  324 ;  WxLcox  v.  Smith,  26  Barb.,  316.)  And 
many  other  authorities  to  the  same  effect  might  be  cited. 

Bedfield,  in  his  Treatise  on  Surrogates,  says,  at  page  22 : 

"  The  principle  is  now  fully  established  by  authority  and  practice 
that,  although  where  the  statute  directs  the  surrogate  to  proceed  in 
any  certain  way  he  must  proceed  in  that  way  and  no  other,  yet,  if 
justice  demands  that,  in  regard  to  some  subject  that  is  within  his 
jurisdiction,  he  should  exercise  an  incidental  power  which  has  not 
been  expressly  given  to  him  by  the  statute  he  should  not  for  that 
reason  decline  to  exercise  it." 

The  learned  chief  justice  of  the  Court  of  Common  Pleas,  in 
The  Matter  of  BricKs  Eatdte  (15  Abb.  Pr.  R,  12),  holds  that  in 


Digitized  by 


Google 


464  CURRIN  V.  FANNING. 

F1B8T  Dbpabtment,  March  Tebm,  1878. 

all  matters  submitted  to  their  cognizance  surrogates  are  authorized 
to  proceed  according  to  the  course  of  the  court  having,  by  the  com- 
mon-law, jurisdiction  of  such  matters,  except  so  far  as  they  are 
restricted  by  statutes,  and  they  have  sueh  incidental  powers  as  are 
necessary  to  carry  those  which  are  necessary  into  effect ;  and  the 
eleventh  section  of  the  act  of  1870,  above  referred  to,  provides 
that  in  any  proceeding  before  the  surrogate  of  the  county  of  New 
York,  to  prove  the  last  will  and  testament  of  any  deceased  person 
as  a  will  of  real  or  personal  estate,  or  both,  in  case  the  validity  of 
any  disposition  contained  in  such  wiU  is  contested,  or  their  con- 
struction or  legal  effect  called  in  question  by  any  of  the  heirs  or 
next  of  kin  of  the  deceased  or  any  legatee  or  devisee  named  in  the 
will,  the  surrogate  shall  have  the  same  power  and  jurisdiction  as 
is  now  vested  in  and  exercised  by  the  Supreme  Court,  to  pass 
upon  and  determine  the  true  construction,  validity  and  legal  effect 
thereof  ;  and  the  same  section  provides  for  the  entry  of  "his  decis- 
ion in  his  minutes  and  for  the  review  by  appeal  by  any  of  the 
heirs,  next  of  kin,  legatees  or  devisees,  in  the  same  manner  and 
with  the  same  effect  as  appeals  may  be  taken  from  his  decision 
admitting  or  refusing  probate. 

The  effect  of  this  statute  has  been  the  subject  of  considerable 
discussion  on  the  part  of  the  profession,  but  it  seems  never  to  have 
been  judicially  determined. 

The  principal  objections  which  have  been  urged  against  the  gen- 
eral authority  of  the  surrogate  of  this  county,  to  entertain  proceed- 
ings for  the  construction  of  wills,  -are  : 

First.  That  that  jurisdiction  has  hitherto  been  exclusively  vested 
in  the  courts  exercising  equitable  authority ;  and. 

Second.  That  there  is  no  provision  iu  the  act  in  question,  or  oth- 
erwise, for  the  citing  of  legatees  or  devisees  for  the  purpose  of  such 
construction. 

When  these  questions  were  first  raised  I  was  inclined  to  the  opin- 
ion that,  in  consequence  of  these  defects  or  omissions  of  the  statute, 
it  would  be  unwise  for  the  'court  to  entertain  jurisdiction  for  tlie 
purpose  of  a  construction  of  a  will,  except  so  far  as  such  determina- 
tion became  necessary  in  passing  upon  the  probate  of  the  will ;  but 
upon  a  more  careful  examination  of  the  terms  of  the  section,  it  is 
quite  clear  to  my  mind  that  the  legislature  intended  by  it  to  confer 
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on  the  surrogate  of  this  county  full  power,  authority  and  jurisdic- 
tion, upon  probate,  to  pass  upon  the  validity  of  any  of  the  disposi- 
tions of  said  will  which  should  be  contested,  and  upon  their 
construction  or  legal  eifect  when  called  in  question  by  any  of  the 
heirs,  next  of  kin,  legatees  or  devisees,  as  amply  and  conclusively  as 
the  Supreme  Court  may  do ;  and  I  am  of  the  opinion  that  it  is  ray 
duty  to  accept  that  jurisdiction  and  responsibility  whenever  pre- 
sented ;  and  that  when  the  act  in  question  confers  that  jurisdiction 
and  defines  its  effect  upon  the  parties  interested,  I  entertain  no 
doubt  of  my  authority,  as  an  incident  to  the  performance  of  that 
duty,  to  bring  in  aU  the  parties  interested  for  that  purpose ;  but  I 
am  equally  clear  in  the  opinion,  that  when  a  case  has  been  submit- 
ted to  me  without  such  parties  being  called  in,  I  should  refuse  to 
exercise  the  jurisdiction,  except  so  far  as  it  may  become  necessary 
for  the  purpose  of  passing  upon  the  probate  of  the  instrument  in 
question,  as  a  will  of  real  and  personal  property,  until  such  parties 
shall  be  brought  in. 

It  is  conceded  by  the  counsel  for  both  parties,  that  Manhattan 
College  in  question  is  incorporated  by  the  Regents  of  the  Univer- 
sity, under  the  authority  conferred  upon  them  by  chapter  184:  of 
the  Laws  of  1853 ;  and  reference  to  that  chapter  shows  that  such 
organization  is  under  the  authority  of  trustees  who  have  the  manage- 
ment of  the  college ;  and  the  act  provides  for  such  college  holding 
and  possessing  real  and  personal  property  to  an  amount  specified. 

The  next  question  to  be  determined  is,  whether  the  will  in  ques- 
tion devised  the  real  estate,  by  the  seventh  subdivision  thereof,  to 
the  trustees  as  individuals  rather  than  to  them  as  constituting  the 
corporation  of  Manhattan  College ;  and  it  is  claimed  by  the  learned 
counsel  for  the  contestant  that  the  devise  in  question  was  to  the 
trustees  as  contradistinguished  from  the  college,  the  college  being  a 
beneficiary,  together  with  the  widow  ;  to  which  he  cites  the  case  of 
77ie  Nefw  York  Sanlors^  Srmg  Ha/rhor  (3  Pet.,  99),  where  it  is  said, 
that  a  testator  in  appointing  trustees,  may  designate  them  by  official 
titles  instead  of  by  name ;  in  which  case  they  take  as  if  they  had 
been  designated  by  proper  names.  But  in  that  case  the  devise  was 
to  the  chancellor  of  the  State  of  New  York,  mayor  and  recorder  of 
the  city  of  New  York,  president  of  the  Chamber  of  Commerce  in 
the  city  of  New  York,  president  and  vice-president  of  the  Marine 
HtJur— Voi:^  XIXI         d9 


Digitized  by 


Google 


466  CURRIN  V.  FANNING. 

FiRBT  Departmknt,  March  Term,  1878. 

Society  of  the  city  of  New  York,  senior  minister  of  the  Episcopal 
church  in  said  city,  and  senior  minister  of  the  Presbyterian  church 
in  said  city,  in  trust,  to  erect  and  build  an  asylum  or  marine 
hospital  to  be  called  "  The  Sailor's  Snug  Harbor,  for  the  purpose  of 
maintaining  and  supporting  the  aged  and  decrepit ;  and  wherein 
our  sailors,"  etc.  There  is  a  very  wide  distinction  between  that  and 
the  devise  in  question,  for  in  that  case  there  was  no  such  corporation 
as  "  Sailors'  Snug  Harbor,"  and  the  trustees  named  occupied  no 
relation  to  any  such  corporation  or  enterprise ;  while,  in  this  case,  the 
trustees  named  are  executive  and  corporate  officers  of  the  college. 

In  The  New  York  Institution  for  the  Blind  v.  Hovrs  Executors 
(10  N.  Y.,  84)  it  was  held  that  a  bequest  "  to  trustees  "  of  an  institu- 
tion was  a  bequest  to  the  institution,  although  those  having  charge  of 
it  were  in  the  charter  called  managers.  They  are  still  defined  and 
treated  as  trustees  and  known  in  law  as  such.  (See  1  R.  S.  at  Large, 
600  [marg.  p.],  §§  9,  10;  2  id.,  462,  §  33.) 

In  The  Consistory  of  the  Reformed  Dutch  Chv/rch  v.  Brandow 
(52  Barb.,  228)  the  devise  was  to  the  consistory  of  the  Reformed 
Dutch  Church  of  Prattsville,  that  is,  to  the  ministers,  elders  and 
deacons  and  their  successors  in  office,  to  be  held,  used  or  invested 
for  the  benefit  and  use  of  the  said  church,  in  such  manner  as  they 
may  deem  best  for  the  interest  of  the  church,  etc.  It  was  held  that 
the  testator  clearly  intended  that  the  Reformed  Dutch  church  men- 
tioned should  have  the  benefit  of  the  bequest  made  by  him  to  the 
consistory,  provided  the  consistory  could  control  the  bequest ;  and 
at  page  233  Mr.  Justice  Miller  says :  ^'  The  bequest  to  the  consia- 
tory  was,  in  effect,  a  bequest  to  the  church  corporation  itself,  and 
was  not  the  less  so  because  it  was  devised  to  those  officers." 

In  Bayley  v.  Onondaga  County  Mutual  Insurance  Co,  (6  Hill, 
476)  a  bond  executed  by  an  agent  for  the  faithful  performance  of 
his  duty,  was  to  the  directors  of  the  company,  to  be  paid  to  them, 
their  successors  and  assigns,  and  was  held  to  be  in  legal  effect  made 
to  the  company ;  and  that  the  company  might  maintain  an  action 
upon  it  in  their  corporate  name,  and  that  the  board  of  directors, 
being  the  only  legal  agents  of  the  corporation,  were  to  be  regarded 
as  its  representatives  in  all  their  official  acts  and  doings.  To  the 
Bame  effect  see  The  African  Society  v.  Va/t^ick  (13  Johns.,  38). 

In  Tlie  Attorney  General  v.  Tamxyred  (Ambler,  351)  a  convey- 
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ance  was  made  to  the  nse  of  the  masters  of  Christ  and  Cains  Col- 
lege, the  Presbyterian  College,  the  College  of  Physicians,  the  treas- 
urer of  Lincoln's  Inn,  the  master  of  the  Charter  House,  the  gov- 
ernor of  Chelsea  and  Greenwich  Hospital  for  Seamen,  in  trust,  it 
was  held  that  the  conveyance  was  for  the  benefit  of  the  bodies  cor- 
porate of  the  said  colleges,  and  not  for  the  fellows  in  their  natural 
capacity.  (See  case  of  Chrisfs  College,  Oarnhridge,  1  Wm.  Black- 
stone,  90.) 

In  Mamoe  v.  Mcmice  (43  N.  Y.,  387)  the  testator,  among  others, 
directed  his  trustees  to  pay  $5,000  unto  the  treasurer,  for  the  time 
being,  of  Tale  College,  in  New  Haven,  and  requested  the  trustees 
of  the  college  to  invest  in  New  York  securities  or  on  bond  and 
mortgage  and  accumulate  the  interest,  etc.,  it  was  held,  at  page  387, 
that  the  direction  to  pay  the  treasurer  was  a  good  gift  to  the  col- 
lege, the  college  having  been  shown  to  be  capable  of  taking  it. 

From  these  authorities,  and  such  consideration  as  I  have  been  able 
to  give  the  terms  of  the  will,  I  am  of  the  opinion  that  the  testator 
used  the  term  trustees  of  the  Manhattan  College  and  the  Manhat- 
tan College  as  synonymous,  and  both  as  designating  the  corporation. 

And  I  am  unable  to  perceive  any  good  reason  for  his  selecting 
the  trostees,  instead  of  the  college  to  be  his  trustees  for  the  benefit 
of  the  college,  as  cesi/ais  qvs  i/mst,  particularly  as  there  is  no  evi- 
dence to  show  that  he  had  any  particular  acquaintance  with  or 
confidence  in  them ;  and  it  seems  to  me  that  if  he  had  intended  to 
vest  the  title  of  the  estate  devised  in  the  trustees,  instead  of  the 
college  or  corporation,  he  would  have  made  some  of  his  confiden- 
tial friends  appointed  as  executors  and  trustees  for  the  purpose. 
And  I  am  therefore  of  the  opinion  that  the  estate  devised  by  the 
seventh  clause  of  the  will  was  intended  to  and  did  vest  in  the  Man- 
hattan College  as  a  corporation. 

This  conclusion  renders  it  unnecessary  that  I  should  consider  the 
question  so  exhaustively  and  ably  presented  by  the  learned  counsel, 
for  the  contestants  that  the  devise  is  void  as  a  contravention  of  the  2 
Revised  Statutes  (Bank's  6th  ed.,  p.  1101,  §  15)  upon  the  subject  of 
the  unlawful  suspension  of  the  absolute  power  of  alienation,  though  I 
have  examined  the  authorities  upon  the  subject  in  detail  with  special 
interest,  nor  is  it  necessary  that  I  should  enter  into  the  much- 
debated  and  vexed  question  whether  charitable  uses  are  abolished 
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by  our  statutes,  which  seems  to  have  been  set  at  rest  by  the  case  of 
Holmes  v.  Mead  (52  N.  Y.,  332),  as  it  is  conceded  by  the  respective 
counsel  that  our  statutes  upon  uses  and  trusts  (2  R.  S.  [Bank's  6th 
ed.],  §§  55,  56,  p.  1106,  and  §  60,  p.  1107)  authorize  such  a  devise 
to  the  college  in  question,  for  the  purpose  named  in  the  wiU. 

The  next  question  to  be  considered  is  whether  the  trust  in  behalf 
of  the  widow  renders  the  devise  void,  because  of  the  incapacity  of 
the  college  to  take  the  same  incumbered  by  that  trust. 

The  counsel  for  the  contestant  claims  that  the  devise  is  void, 
because  the  college  has  no  power,  under  chapter  318  of  the  Laws 
of  184^,  to  receive  real  estate  in  trust  for  another,  as  enlarged  by 
chapter  261  of  the  Laws  of  1841,  and  cites  section  3  of  2  Revised 
Statutes  at  Large,  marginal  paging  57 ;  but  that  section,  as  it  seems 
to  me,  does  not  sustain  this  construction.  Its  provision  is  that  no 
devise  to  a  corporation  shall  be  valid  unless  such  corporation  be 
expressly  authorized  by  its  charter  or  by  statute  to  take  by  devise. 
That  section  does  not  attempt  to  limit  the  purpose  for  which  a 
devise  may  be  received. 

In  Tiffany  &  Ballard,  in  their  "  Treatise  on  the  Law  of  Trusts 
and  Trustees,"  the  case  In  the  Matter  of  Howe  (1  Paige  Ch.,  214) 
is  cited  with  approbation,  and  in  "  Perry  on  Trusts,"  (§  44,)  it  is 
said :  "A  corporation  may  take  and  hold  in  trust  for  another,  or  for 
a  stranger  or  for  an  individual,  as  where  one  gave  a  legacy  to  a 
church  corporation  in  trust,  to  pay  the  income  to  his  housekeeper  for 
life  and  after  her  death  to  apply  it  to  church  purposes,  it  was  held 
that  the  corporation  might  well  execute  the  trust,  on  the  principle 
that  when  property  is  given  to  a  corporation  partly  for  its  own  use 
and  partly  for  the  use  of  another,  the  power  of  the  corporation  to 
take  and  hold  for  its  own  use  carries  with  it  as  a  necessary  incident 
the  power  to  execute  that  part  of  the  trust  which  relates  to  others." 

In  The  MaUer  of  Howe  (1  Paige,  214),  above  cited,  a  legacy  was 
given  to  St.  George's  church  in  trust,  to  pay  the  income  to  the 
testator's  housekeeper  for  life.  After  her  death  the  income  thereof 
to  be  applied  to  the  purchase  of  a  church  library  and  support  of  the 
Sabbath  school  in  the  church,  and  other  church  purposes  to  which 
church  contributions  might  be  applied  according  to  the  tenets  of  the 
Episcopal  church,  and  the  chancellor,  at  page  214,  says : 

"  It  is  a  general  rule  that  corporations  cannot  exercise  any  powers 
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not  given  to  them  by  their  charters  or  acts  of  incorporation ;  and  for 
that  reason  they  cannot  act  as  trustees  in  relation  to  any  matters  in 
which  the  corporation  has  no  interest.  But  whenever  property  is 
devised  or  granted  to  a  corporation  partly  for  its  own  use  and  partly 
for  the  use  of  others,  the  power  of  the  corporation  to  take  and 
hold  the  property  for  its  own  use,  carries  with  it,  as  a  necessary  inci- 
dent, the  power  to  execute  that  part  of  the  trust  which  relates  to  others. 
In  this  case  the  substantial  part  of  the  legacy  is  for  the  benefit  of 
the  corporation;  and  the  income  thereof,  after  the  death  of  the 
housekeeper,  is  to  be  applied  to  some  of  the  purposes  to  which  the 
rector,  church  wardens  and  vestrymen  are  authorized  to  apply  the 
general  funds  or  temporalities  of  the  church  committed  to  their  man- 
agement. The  testator  had  a  right  to  limit  his  bounty  to  a  part  of  the 
objects  to  which  they  might  appropriate  the  general  funds  of  the 
corporation.  He  also  had  a  right  to  direct  when  the  income  should 
be  applied  for  that  purpose.  If  the  corporation  receive  the  legacy, 
it  must  be  received  charged  with  the  payment  of  the  interest  or 
income  to  the  housekeeper  for  life.  The  legacy  must,  therefore,  be 
paid  over  to  the  rector,  church  wardens  and  vestrymen  as  the  repre- 
sentatives of  the  corporators,  who  are  bound  to  carry  into  effect 
the  testator's  will  in  respect  to  the  same." 

In  the  case  under  consideration  it  is  equally  true  that  the  substan- 
tial part  of  the  legacy  is  for  the  benefit  of  the  corporation,  and  it 
seems  to  me  that  it  would  be  a  very  illogical  as  well  as  inequitable 
construction,  that  because  a  subordinate  trust  was  created  in  favor  of 
the  widow  that  the  intention  of  the  testator  to  give  the  college  the 
principal  benefit  of  the  devise  should  be  defeated.  In  The  Trua- 
tees  of  PhiUipa  Academy  v.  King^s  Executor^  it  was  held  that  a 
corporation  is  capable  of  taking  and  holding  property  as  trustee. 
(12  Mass.  B.,  564.) 

In  Vidal  v.  Oirwrd  (2  How.  [U.  S.],  127),  the  corporation  of 
the  city  of  Philadelphia  had  power  by  its  charter  to  take  real 
and  personal  estate  by  deed  and  devise,  and  it  was  held  that,  having 
this  power,  it  might  also  take  and  hold  property  in  trust  in  the 
same  manner  and  to  the  same  extent  that  a  private  person  might 
do.  Mr.  Justice  Stoby,  in  delivering  the  opinion,  at  page  187,  says : 
^'  !Now,  although  it  was  in  early  times  held  that  a  corporation 
could  not  take  and  hold  real  or  personal  estate  in  trust,  upon  the 
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ground  that  there  was  a  defect  of  one  of  the  requisites  to  create 
a  good  trustee,  viz.,  the  want  of  confidence  in  the  person ;  yet  that 
doctrine  has  been  long  since  exploded  as  unsound  and  too  artificial ; 
and  it  is  now  held  that  where  the  corporation  has  a  legal  capacity  to 
take  real  or  personal  estate,  there  it  may  take  and  hold  it  upon 
trust,  in  the  same  manner  and  to  the  same  extent  as  a  private  person 
might  do.  '^  It  is  true  that  if  the  trust  be  repugnant  to,  or  inconsistent 
with  the  proper,  purposes  for  which  the  corporation  was  created,  that 
may  furnish  a  ground  why  it  may  not  be  compellable  to  execute  it, 
but  that  will  furnish  no  ground  to  declare  the  trust  itself  void,  if 
otherwise  unexceptionable,  but  it  will  simply  require  a  new  trustee 
to  be  substituted  by  the  proper  court  possessing  equity  jurisdiction, 
to  enforce  and  perfect  the  objects  of  the  trust."  In  Tmkhmn,  v. 
Erie  Mcdl/voay  Gom/pamj  (53  Barb.,  393),  where  the  question  was 
determined  as  to  the  right  of  the  defendants,  a  corporation,  to 
take  real  estate  subject  to  the  condition  that  a  portion  of  the  land 
should  be  kept  open  as  public  streets,  it  was  adjudged  that  such 
condition  was  valid  and  that  the  corporation  could  hold  the  real 
estate;  and  Mr.  Justice  Baloom,  in  delivering  the  opinion  of  the 
court,  at  page  396,  recognizes  the  full  authority  of  the  case  of 
How^a  MoecutorSj  above  cited,  as  applicable  to  real  estate  as  well  as 
personal,  wherein  he  says : 

"  The  true  rule  applicable  to  the  question  was  stated  by  Chan- 
cellor Walworth,  in  the  matter  of  Eow^a  ExeoutorSy  etc.  (1  Paige's 
Chancery,  214:),  which  is,  wherever  property  is  devised  or  granted  to 
a  corporation  partly  for  its  own  use  and  partly  for  the  use  of  others, 
the  power  of  the  corporation  to  take  and  hold  the  property  for  its 
own  use,  carries  with  it  as  a  necessary  incident  the  power  to  execute 
that  part  of  the  trust  which  relates  to  others." 

It  is  urged  by  counsel  for  the  contestants  that  the  authorities 
above  cited  are  not  applicable  to  a  case  where  there  is  a  devise  in 
trust,  while  he  recognizes  the  soundness  of  the  rule  as  laid  down 
in  respect  to  personal  property ;  but  I  am  unable  to  appreciate  any 
substantial  distinction  between  a  bequest  and  a  devise  in  respect  to 
the  question  of  the  authority  of  the  corporation  to  take  and  exe- 
cute the  trust. 

The  fifty-sixth  section  of  3  Revised  Statutes,  at  page  1106, 
above   cited,  authorizes  incorporated   colleges,   together   with  the 
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sixtieth  section,  on  page  1107,  to  receive  and  hold  in  trnst  real 
and  personal  property,  to  f onnd  and  maintain  professorships  and 
scholarships,  among  other  things,  which  seems  to  pnt  real  and 
personal  property  npon  the  same  footing ;  and,  I  think,  the  devise 
in  this  case  is  in  strict  conformity  to  that  authority,  and  the  fact 
that  the  devise  is  incumbered  by  a  subordinate  trust,  ought  not  to 
deprive  the  college  of  the  benefit  of  the  devise  or  defeat  the  obvi- 
ous intention  of  the  testator. 

If  the  principle  be  admitted,  which  seems  to  be  inevitable  from 
these  authorities,  that  a  corporation  may  receive  property  in  trust 
and  that  its  functions  are  dependent  upon  its  charter  and  the 
statutes  relating  to  it,  it  must  be  admitted  that  there  is  no  statute 
expressly  authorizing  a  corporation  to  receive  and  execute  a  trust 
outside  of  the  legitimate  purposes  of  its  organization,  nor  is  there 
any  thing  in  the  statute  of  uses  and  trusts  which  forbids  the 
taking,  by  a  corporation,  of  real  estate  by  devise  in  trust  for  a  third 
party,  except  such  as  are  implied  by  the  statutes  of  1840,  above 
cited,  and  it  seems  to  me  that  if  the  case  of  Sowers  MoeoutorSj 
above  cited,  is  good  law  in  respect  to  the  taking  and  holding  per- 
sonalty in  trust,  partly  for  the  benefit  of  the  corporation  and  partly 
for  the  benefit  of  a  third  person,  the  principle  is  equally  applicable 
and  reasonable  when  a  devise  of  real  estate  is  received  subject  to  a 
subordinate  trust  to  the  widow,  as  in  this  case,  and  it  is  impossible  to 
conceive  that  the  learned  chancellor  in  that  case,  and  Mr.  Justice 
Baloom,  in  Tinkkam  v.  The  Erie  Bail/way  Gompomy,  and  Mr. 
Justice  Stoby,  in  Vidal  v.  CHra/rd^a  ExeGutorSy  above  cited,  and  the 
learned  authors  in  Perry  on  Trusts  and  Tiffany  &  Ballard  on 
the  same  subject,  should  have  used  language  applicable  alike  to  a 
devise  of  real  estate  and  a  bequest  of  personal  property,  when  they 
intended  only  to  embrace  a  bequest. 

Upon  the  best  consideration  that  I  have  been  able  to  give  the 
subject,  I  am  unable  to  appreciate  any  such  distinction  as  is  sought 
to  be  made  in  this  case,  or  to  perceive  any  good  reason  for  denying 
the  college  in  question  the  benefit  of  the  devise,  because  coupled 
with  a  subordinate  trust  to  the  widow  as  a  condition  subsequent. 
I  am,  therefore,  of  the  opinion  that  the  devise  to  the  trustees  of 
Manhattan  College  in  trust  for  its  legitimate  purposes,  though 
subject  to  the  trust  in  behalf  of  the  widow,  is  valid  and  vested  the 
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title  in  the  corporation,  and  that  it  has  full  power  and  ample 
authority  to  execute  the  trust  in  behalf  of  the  widow  as  well  as 
for  its  own  benefit. 

The  next  and  final  question  to  be  considered  in  this  matter  is 
the  effect  of  chapter  360  of  the  Laws  of  1860,  which  provides  that 
no  person  having  a  husband,  wife,  child  or  parent,  shall,  by  his 
or  her  last  wiU  and  testament,  devise  or  bequeath  to  any  benevo- 
lent, charitable,  literary,  scientifi  c,  religious  or  missionary  society, 
association  or  corporation,  in  trust  or  otherwise,  more  than  one-half 
part  of  his  or  her  estate  after  the  payment  of  his  or  her  debts ; 
and  such  devise  or  bequest  shall  be  valid  to  the  extent  of  one-half 
and  no  more ;  and  chapter  319  of  the  Laws  of  184:8,  which  pro- 
vides that  no  person  leaving  a  wife,  child  or  parent,  shall  devise 
or  bequeath  to  a  benevolent,  charitable,  scientific  or  missionary 
society  or  corporation  more  than  one-fourth  of  his  estate  after 
payment  of  his  or  her  debts,  and  such  devise  and  bequest  shall  be 
valid  to  the  extent  of  one-fourth,  and  no  such  devise  or  bequest 
shall  be  valid  in  any  will  which  shall  not  have  been  made  and 
executed  at  least  two  months  before  the  death  of  the  testator; 
and  the  earlier  portion  of  the  same  section  limits  such  a  devise  or 
bequest  the  clear  annual  income  of  which  shall  not  exceed  $10,000 ; 
but  the  counsel  for  the  contestants,  in  his  argument,  does  not  raise 
any  question  under  this  latter  section  —  whether  because  as  to  the 
prohibition  respecting  the  annual  income  of  the  devise  he  regards 
the  remedy  as  resting  exclusively  in  the  attorney-general  against  the 
corporation  as  to  the  question  of  the  excess  over  one-fourth,  and 
the  time  of  executing  the  testament  is  repealed  by  chapter  360  of 
the  Laws  of  1860,  above  cited,  does  not  appear. 

I  think  there  is  no  reason  to  doubt  that  the  act  of  1848,  which 
seems  to  be  confined  to  benevolent,  charitable,  literary,  scientific, 
missionary,  mission  or  other  Sunday-school  purposes,  or  mutual 
improvement  in  religious  knowledge,  or  the  furtherance  of  relig- 
ious opinions,  does  not  apply  to  an  institution  like  Manhattan  Col- 
lege ;  but  if  it  did,  the  act  of  1860  would  seem  to  be  a  repeal  of 
the  prohibition  contained  in  the  sixth  section  of  the  act  of  1848. 
In  Bascom  v.  Albertson  (34  N.  T.,  616)  Mr.  Justice  Pobteb,  in 
referring  to  the  act  of  1860,  says : 

"  The  purpose  of  the  law  is  not  only  expressed  in  its  title,  but 


Digitized  by 


Google 


CURRIN  V.  FANNING.  473 

FiRBT  Department,  March  Term,  1878 

apparent  upon  its  face.  It  was  designed  to  regulate  and  restrict 
the  power  of  testators.  It  was  neither  conceived  nor  framed  in  a 
spirit  of  hostility  to  charitable  societies ;  on  the  contrary,  it  enlarged 
the  proportion  of  a  testator's  estate  which  he  might  dedicate  to 
charitable  nses  in  exclusion  of  the  claims  of  his  own  immediate 
family."  And  in  Chamberlain  v.  Chamberlain  (43  N.  Y.,  440), 
Mr.  Justice  Allen  treats  the  act  as  applicable  to  an  educational 
institution  incorporated  by  the  Regents  of  the  Uniyersity  and  as  a 
subsisting  prohibitory  act  upon  the  subject. 

The  act  of  I860  was  doubtless  made  for  the  purpose  of  protect- 
ing the  rights  of  husband,  wife,  child  or  parent.  If  the  academy 
is  covered  by  the  act  of  1860,  there  seems  to  be  no  doubt  that  it 
covers  the  coUege  in  question,  and  the  term  "  literary  and  scientific 
association  or  corporation,"  would  seem  fully  to  define  the  character 
of  the  Manhattan  College,  and  I  have  no  doubt  of  its  application 
to  the  college  in  question. 

The  point  is  not  raised  in  this  case,  that  there  is  no  one  but  the 
widow  interested  in  this  question,  and  that  she  desires  the  enforce- 
ment of  the  devise  according  to  the  terms  of  the  will;  but  in 
Ewrris  v.  American  Bible  Society  (4  Abb.  [N.  S.],  421),  Mr.  Jus- 
tice FuLLEBTON,  in  discussiug  this  question,  at  page  427,  says : 

"  The  General  Term  held,  and  I  think,  properly,  that  the  prohibi- 
tion is  peremptory,  and  may  be  insisted  on  by  any  person  who  would 
derive  a  benefit  therefrom ;  the  language  is  absolute,  and  if  the  courts 
have  power  in  any  such  case  to  judge  concerning  the  probable  motives 
of  the  legislature,  and  may  imply,  accordingly,  an  exception  to  the 
positive  terms  of  a  statute  (on  which  no  opinion  need  now  be 
expressed),  I  am  unable  to  discover  any  safe  ground  for  such  a  pro- 
ceeding in  this  instance." 

And  in  that  case  it  is  held  that  the  prohibition  is  peremptory  and 
that  the  half  is  to  be  computed  with  reference  to  the  estate  at  the 
time  of  the  testator's  death.  And  in  Chomberlavn,  v.  Chamvbedavn 
(above  cited)  it  is  decided  that  in  ascertaining  the  estate,  only  one-half 
of  which  can  be  devised  to  charitable  or  educational  corporations, 
under  the  act  of  1860,  the  widoVs  dower  and  the  debts  are  to  be  first 
deducted,  and  the  latter  case  seems  to  leave  no  doubt  as  to  the  right  of 
the  contestants  in  this  matter  to  raise  the  question  growing  out  of  the 
prohibition  of  the  act  of  1860.  But  as  the  Manhattan  College,  the 
Hun— Vol.  XIII.     60 
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legatees  nnder  the  disputed  devise,  is  not  a  party  to  these  proceed- 
ings, I  am  of  the  opinion  that  I  ought  not  to  assume  to  make  a 
reference  as  to  the  amount  of  the  estate,  under  the  statutes  of 
1860,  or  take  any  further  proceeding  in  respect  to  it  until  said 
college  shall  be  brought  in,  and  when  brought  in,  if  the  counsel 
for  the  contestants  shall  so  elect,  a  reference  may  be  made  to  take 
testimony  and  report  upon  the  question  of  the  amount  of  the 
devise  to  said  college  over  and  above  the  widow's  dower  and  the 
debts  of  the  estate,  and  until  the  coming  in  of  the  referee's  report 
and  the  determination  of  the  question  under  section  11  of  chapter 
359  of  the  Laws  of  1870,  the  probate  should  be  suspended. 

This  case  will  present  a  fit  opportunity  for  the  ultimate  deter- 
mination of  the  question  as  to  the  jurisdiction  of  this  court  over  the 
validity  of  dispositions  by  wiU,  on  a  contest,  and  their  construction 
or  legal  effect  when  questioned  by  any  of  the  heirs  or  next  of 
kin  of  the  deceased,  or  legatee  or  devisee  under  the  eleventh  sec- 
tion aforesaid. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Decree  affirmed,  with  costs. 


13  474 
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ADOLl'H  HEILBRUN,  Respondent,  v,  EDWARD  A.  HAM- 
MOND, Impleaded  wfih  AMANDA  A.  RACEY  and  others. 
Appellant. 

JlecoTding  acts — asnffnment  —  latent  defect  in  acknowledffment  —  effect  of — Discharge 
of  mortgage  by  mortgagee,  after  amgnment  of 

In  March,  1878,  one  R  was  the  owner  of  premises  subject  to  a  mortgage  for 
$8,000  held  by  one  Aymar.  R.  desiring  to  raise  more  money,  a  mortgage  for  $7,000 
was  executed  to  one  Pardee,  dated  March  26,  1878,  and  recorded  April  4, 1878, 
but  Pardee  having  refused  to  make  the  loan  the  plaintiff  agreed  to  advance  the 
money  and  took  an  assignment  of  the  mortgage  from  Pardee,  dated  April  16, 
1873,  and  recorded  April  17,  1878.  The  acknowledgment  to  this  assignment, 
though  regular  upon  its  face  was,  in  fact,  taken  by  a  notary  public  of  New  York 
county  out  of  his  county,  to  wit,  in  the  State  of  New  Jersey,  Subsequently 
Aymar  desiring  to  have  his  money  a  search  was  made  by  the  Seaman's 
Savings  Bank,  which  had  agreed  to  furnish  the  money,  and  the  Pardee  mort- 
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gfsge  discovered;  thereafter  by  an  arrangement  between  Pardee  and  R  the 
former  executed  a  satisfaction-piece  of  the  mortgage  and  an  entry  was  made  by 
the  Register  to  the  effect  that  the  same  was  discharged  of  record;  the  assignment 
to  the  plaintiff  being  then  on  record.  Subsequently  another  mortgage  was 
given  upon  the  premises  and  the  same  was  thereafter  assigned  to  defendant 
H.  In  an  action  to  foreclose  plaintiff's  mortgage  it  was  claimed  that  the 
acknowledgment  to  the  assignment  from  Pardee  to  plaintiff  was  void  and  its 
record  was  not  notice  to  subsequent  mortgagees. 

Held,  that  the  plaintiff  having  acquired  title  to  the  mortgage  which  was  recorded, 
and  the  assignment  and  certificate  of  acknowledgment  being  in  due  form  and 
recorded,  notice  was  thereby  given  to  all  subsequent  purchasers  or  mortgagees 
that  he  was  the  owner  thereof,  and  his  rights  were  not  affected  by  the  discharge 
of  the  mortgage  by  the  Register; 

That  the  recording  of  the  assignment  to  plaintiff,  as  a  notiee  to  svbsequent  mort- 
gc^ees,  was  not  invalidated  by  proof  that  the  acknowledgment  was  taken  in 
New  Jersey  by  a  notary  public  of  New  York  county,  when  his  certificate  was 
in  due  form  and  purported  to  have  been  taken  in  New  York. 

Appeal  by  the  defendant  Hammond  from  a  judgment  in  the 
above  action,  entered  after  a  trial  by  the  court  without  a  jury. 
The  action  was  brought  to  foreclose  a  mortgage. 

James  O.  Hoyt^  for  the  appellant.  The  recording  of  a  mortgage 
is  notice  to  all  the  world  that  such  an  incumbrance  exists.  The 
discharge  of  the  record  must  be  an  official  destruction  of  such  notice. 
{Frost  V.  Beehmom^  1  Johns.  Oh.,  288;  Peck  v.  McMa/ms^  10 
N.  T.,  519,  520.)  The  respondent  had  a  right  to  rely  upon  the 
records.  (  Va/n  Keu/ren  v.  Gorhms^  66  N.  T.,  77.)  Even  if  the 
record  of  an  assignment  of  a  mortgage  be  notice  to  one  dealing  sub- 
sequently with  the  equity  of  redemption  the  record  of  respondent's 
assignment  was  not  notice  to  the  appellant  since  it  was  not  entitled 
to  record.  This  rests  upon  the  principle  that  a  conveyance  not 
entitled  to  be  recorded,  though  written  upon  the  record,  is  no  notice 
of  such  conveyance.  {Herman  v.  Oameron^  24  Wend.,  89 ;  Joknr 
son  V.  Humphrey^  1  Johns.  R.,  498 ;  Jaohson  v.  Shoemaker^  4  id., 
161 ;  Jackson  v.  Perkma^  2  Wend.,  137.)  The  whole  current  of 
authorities  of  text  writers  and  of  adjudged  cases  upon  this  point 
runs  in  one  direction,  holding  that  the  record  of  instruments  not 
entitled  to  record  is  of  no  force  or  value  and  notice  to  no  one. 
(2  Sugden  on  Vendors  [14th  ed.],  540 ;  4  Kent  Com.  [12th  ed.], 
174 ;  Frost  v.  Beehrum^  1  Johns.  Ch.,  300 ;  Peck  v.  MaUams^  10 
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N.  Y.,  518-520 ;  Gofrter  v.  Chamjpion,  8  Conn.,  550 ;  Johnson  v. 
SMter,  11  Gratt,  321 ;  Virginia  Code,  p.  897,  §  5,  and  p.  904,  §  2  ; 
I>e  Witt  V.  Mbulton,  17  Maine,  418 ;  Brown  v.  Lturvt^  37  id.,  427 ; 
Ifewmcm  v.  Smales^  17  Iowa,  528 ;  John  v.  Richardson^  3  Md.  Ch. 
Dec.,  57 ;  St.  John  v.  Conger^  40  111.,  535 ;  Jackson  ex  dem.  Wyclcoff 
y.  Humphrey^  1  Johns.  E.,  498.) 

Estes  &  Ba/mard^  for  the  respondent.  The  assignment  and  cer- 
tificate of  acknowledgment  being  in  due  form,  and  the  acknowledg- 
ment appearing  on  its  face  to  have  been  duly  taken  in  the  city  and 
county  of  New  York  before  a  proper  officer,  the  presumption  of 
law  is  that  it  waa  actually  taken  within  said  city  and  county  and  it 
was  receivable  as  evidence  of  its  own  genuineness,  and  the  plaintiff 
had  a  right  to  rely  on  the  legal  presumption  that  the  acknowledg- 
ment was  taken  within  the  city  and  county  of  New  York.  {The 
People  V.  Snyder^  41  N.  Y.,  397,  402 ;  Thurman  v.  Cameron^  24 
Wend.,  87 ;  Morris  v.  Wadsworth^  17  id.,  113.)  The  assignment 
being  on  record  before  the  execution  of  the  satisfaction-piece  by 
Pardee  the  plaintiflPs  lien  and  rights  could  not  be,  and  were  not, 
affected  by  such  satisfaction-piecie.  {Bdden  v.  Meeker^  47  N.  Y., 
307,  312 ;  Va/nderkerwp  v.  Shelton,  11  Paige,  28  ;  Ely  v.  Soofield^ 
35  Barb.,  330  ;  St.  Johns  v.  Spcuiddvng,  1  N.  Y.  Sup.  Ot.  [T.  &  C], 
483.)  Pardee  having  no  right  to  execute  a  satisfaction  of  the  mort- 
gage the  plaintiff  had  a  right  to  treat  the  mortgage  as  a  valid  and 
subsisting  security,  notwithstanding  the  fraudulent  satisfaction  whicli 
had  been  entered  of  record ;  and  this  right  is  enforceable  not  only 
against  the  mortgagors  but  against  the  defendant  Hammond,  even 
if  he  advanced  his  funds  on  the  faith  of  the  supposed  satisfaction. 
{The  Fwrm&r's  Loom  <md  T.  Co.  v.  WahooHh,  1  N.  Y.,  433,  443  ; 
CHMg  V.  Maasy  28  id.,  210;  Swa/rthout  v.  Curtis^  5  id.,  301.) 
Where  the  discharge  of  a  mortgage  has  been  obtained  by  fraud 
equity  may  treat  the  discharge  as  a  nullity.  (Washburn  on  Real 
Prop.,  562 ;  Bournes  v.  Carmack^  1  Barb.,  392.)  And  the  cancella- 
tion of  the  mortgage  may  be  declared  void  where  it  is  made  in 
violation  of  the  rights  of  third  persons.  (1  Hilliard  on  Mortgages, 
335 ;  Bruce  v.  Bon/ney^  12  Gray,  113  ;  Briggs  v.  Dmis^  20  N.  Y., 
15 ;  SwoHhcmt  v.  Owrtis^  5  id.,  301.)  It  was  unnecessary  for  plain- 
tiff to  record  his  assignment  except  to  protect  himself  against  a 
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subsequent  assignee  of  the  same  mortgage  from  Pardee.  It  is  not 
necessary  for  a  person  to  record  an  assignment  of  a  mortgage  in 
order  to  protect  Limself  against  a  subsequent  conveyance  or  mort- 
gage from  the  owner  of  the  premises.  {Grreene  v.  Wa/michj  64:  N. 
Y.,  220,  226,  227 ;  Raynor  v.  WiUoti,  6  HiU,  469 ;  GiUig  v.  Maas, 
28  K  Y.,  208,  211 ;  N.  T.  L.  Ins.  Co.  v.  SmUh,  2  Barb.  Oh.,  82; 
Power  V.  Lester^  23  N.  Y.,  581.)  A  subsequent  purchaser  in  good 
faith  in  the  recording  act  means,  as  to  this  case,  a  subsequent  pur- 
chaser of  the  mortgage  assigned,  not  a  purchaser  or  mortgagee  of  the 
premises.  And  an  omission  to  record  an  assignment  does  not  affect 
its  priority,  and  subsequent  purchaser  or  mortgagees  of  the  premises 
are  bound  by  a  prior  recorded  mortgage,  no  matter  who  holds  it. 
{Camjj^eU  v.  Veder^  1  Abb.  Ot.  App.  Dec.,  295  ;  Purdy  v.  Hwfvtr 
mgton,  42  N.  Y.,  334.) 

Inoalls,  J. : 

This  appeal  presents  a  question  of  considerable  practical  import- 
ance, and  not  free  from  diflBculty.  So  much  has  been  decided  in 
regard  to  the  recording  acts  and  so  much  discussion  indulged  not 
strictly  essential  to  the  disposition  of  the  particular  case,  that  it  is  diffi- 
cult to  discover  what  is  really  settled  by  the  decisions.  The  facts  of 
this  case  which  bear  upon  the  question  involved  in  this  controversy  are 
substantially  as  follows  :  Amanda  A.  Eacey,  in  March,  1873,  was 
the  owner  of  premises  described  as  No.  20  West  Thirteenth  street, 
in  the  city  of  New  York,  which  were  subject  to  a  mortgage  for 
$8,000,  held  by  one  Augustus  Aymar.  For  the  purpose  of  raising 
an  additional  sum  of  money,  Mrs.  Bacey  joined  with  her  husband, 
Joseph  H.  Bacey,  in  executing  a  second  mortgage  upon  the  same 
premises  for  $7,000,  to  Denis  S.  Pardee,  dated  March  25,  1873, 
which  was  recorded  in  the  register's  office  of  said  city,  April  4, 1873. 
A  bond  accompanied  the  mortgage.  Pardee,  for  some  reason, 
declined  the  loan,  and  the  plaintiff  advanced  the  money  and  took 
an  assignment  of  the  bond  and  mortgage  from  Pardee,  which  was 
executed  by  him  April  16,  1873,  and  recorded  in  said  register's 
office  April  17,  1873.  Augustus  Aymar  required  the  payment  of 
the  money  upon  his  bond  and  mortgage,  and  the  Raceys  applied  to 
the  Seaman's  Bank  of  Savings  to  loan  the  money  to  pay  Aymar. 
Upon  searching  the  record  the  plaintiff's  mortgage  was  discovered, 
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and  by  an  arrangement  between  Pardee  and  the  Raceys  the  former 
was  induced  to,  and  did,  execute  a  discharge  of  plaintifFs  mortgage, 
which  was  recorded  in  the  register's  office  and  an  entry  made  by  the 
register  to  the  effect  that  such  mortgage  was  discharged  upon  the 
i-ecord.  The  Seaman's  Bank  of  Savings  thereupon  made  the  loan, 
accepted  and  recorded  the  mortgage,  and  the  money  thus  loaned 
was  applied  to  the  payment  of  the  Aymar  mortgage,  which  was 
discharged  of  record.  Subsequently,  the  Raceys  executed  another 
mortgage,  upon  the  same  premises,  to  secure  a  loan  of  $5,000  to 
Edward  B.  Terrell,  which  was  recorded  June  15,  1874,  which  was 
assigned  by  said  Terrell  to  Edward  A.  Hammond,  one  of  the  defend- 
ants in  this  action.  The  plaintiff  advanced  his  money  in  good  faith, 
relying  upon  the  bond  and  mortgage  and  the  assignment  thereof  by 
Pardee.  The  mortgage  and  assignment  were  both  recorded  in  due 
form,  so  upon  the  face  of  the  record  the  plaintiff  appeared  to  be 
the  owner  of  the  mortgage.  The  Revised  Statutes  (vol.  1,  p.  707, 
§  1  [Edm.  ed.])  provides,  that  "  Every  conveyance  of  real  estate, 
within  this  State,  hereafter  made,  shall  be  recorded  in  the  office  of 
the  clerk  of  the  county  where  such  real  estate  shall  be  situated,  and 
every  such  conveyance  not  so  recorded  shall  be  void  as  against  sub- 
sequent purchasers,  in  good  faith  and  for  a  valuable  consideration, 
of  the  same  real  estate  or  any  portion  thereof,  whose  conveyance 
shall  be  first  duly  recorded."  This  and  the  subsequent  sections  of 
the  same  chapter  apply  to  mortgages  and  assignments  thereof. 

The  assignment  from  Pardee  to  the  plaintiff  is  assailed  upon  the 
ground,  that  it  was  acknowledged  by  Pardee  in  the  State  of  New 
Jersey,  and  therefore  the  certificate  of  the  notary  public  of  New- 
York,  although  regular  upon  its  face,  was  void,  and  the  registry  of 
the  assignment  was  also  void.  George  W.  Vulter,  the  notary  pub- 
lic who  took  the  acknowledgment  of  Pardee  to  the  assignment,  tes- 
tified  that  he  first  took  it  in  New  Jersey,  and,  upon  his  attention 
being  called  to  its  irregularity  he  took  another  acknowledgment  in 
New  York.  The  court,  for  some  reason,  gave  no  effect  to  the 
testimony  in  regard  to  the  second  acknowledgment,  and  disposed  of 
the  case  regardless  of  it. 

It  is  therefore  proper  for  this  court  in  reviewing  the  decision,  to 
follow  the  same  course  in  respect  to  such  evidence.  Yulter  was, 
at  the  time  he  took  the  acknowledgment  of  the  assignment  from 
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Pardee  to  plaintiff,  a  notary  pubKc  of  the  city  and  county  of  New 
York;  and  the  records  of  the  register's  office  showed  that  fact. 
The  certificate  of  acknowledgment  was  in  due  form,  and  so  far  as 
the  assignment  and  its  execution  indicated,  upon  the  face  of  the 
paper,  it  was  entitled  to  be  recorded.  The  record  was  perfect ; 
showing  the  plaintiff  to  be  the  owner  of  the  mortgage ;  and  this 
was  consistent  with  the  fact,  as  the  plaintiff  had  advanced  his  money 
upon  the  faith  of  the  security.  The  assignment,  so  far  as  it  ope- 
rated to  transfer  the  title  of  the  bond  and  mortgage,  was  effectual 
without  an  acknowledgment.  Indeed,  the  transfer  could  be  sup- 
ported without  even  a  written  assignment.  Therefore  the  question 
involved  is  only  one  of  notice  to  a  subsequent  mortgagee,  or  rather, 
to  an  assignee  of  a  subsequent  moi*tgage.  The  record,  fully  exam- 
ined, disclosed  the  assignment  to  plaintiff  in  due  form,  properly 
recorded,  and  notified  the  inquirer  that  the  plaintiff  had  become 
the  owner  of  the  bond  and  mortgage  prior  to  the  discharge  thereof 
by  the  register,  and  that  the  plaintiff  was  the  proper  person  to  be 
applied  to  for  information  in  reference  thereto.  So  it  will  be  per- 
ceived, that  as  notice  in  regard  to  the  ownership  of  such  mortgage, 
it  was  as  perfect  in  aU  respects  as  if  the  acknowledgment  had  been 
taken  in  New  York,  as  the  certificate  indicated.  It  is  insisted  by 
the  appellant  that  the  plaintiff's  mortgage  was  discharged  by  Par- 
dee, and  the  record  showed  that  fact,  and  therefore  Hammond  was 
protected.  The  soundness  of  this  proposition  depends  upon  whether 
under  all  the  facts  proved,  Pardee  had  any  authority  to  execute 
such  discharge,  and  thereby  affect  the  rights  of  the  plaintiff,  and 
whether  the  evidence  of  such  want  of  authority  was  not  furnished 
by  the  records  in  the  register's  office,  to  a  party  who  exercised  the 
degree  of  care  in  making  his  investigations  which  the  law  requires. 
We  are  of  the  opinion  that  the  record  was  ample  notice ;  and  when 
Mr.  Hammond  contented  hunself  with  merely  ascertaining  the  fact 
that  the  plaintiff's  mortgage  had  been  discharged  upon  the  record, 
without  procjeeding  further  in  the  search  to  ascertain  whether  the 
record  disclosed  an  assignment  of  the  mortgage,  he  acted  at  his 
peril;  and  the  consequences  of  such  want  of  prudence  and  care 
should  be  borne  by  himself  and  not  transferred  to  the  plaintiff,  who 
seems  to  have  omitted  no  duty  on  his  part.  It  cannot  be  insisted 
that  the  plaintiff  is  chargeable  with  carelessness  in  regard  to  the 
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maimer  Vulter,  the  notary  public,  discharged  his  duty,  because  the 
plaintiff  had  a  right  to  assume  that  he  acted  properly  and  in  accord- 
ance with  the  certificate. 

It  would  be  unjust,  and  in  my  judgment  unsound,  to  hold  that  a 
register  upon  the  bare  presentation  to  him  of  a  discharge  executed 
and  acknowledged  by  a  mortgagee,  can  discharge  such  mortgage  of 
record,  and  thereby  deprive  an  assignee  thereof  of  his  lien,  when, 
at  the  time,  his  assignment  is  on  record,  executed  and  acknowl- 
edged in  due  form. 

So  far  as  the  question  of  notice  is  involved  —  and  it  seems  to  me 
that  is  the  vital  question  —  we  cannot  think  it  competent  to  contro- 
vert the  record  by  showing  that  the  notary  public  exceeded  his 
authority  in  taking  the  acknowledgment,  so  long  as  it  did  not 
appear  by  the  record  which  he  made  and  was  not  an  act  which 
was  intended  to,  or  did  in  fact  at  the  time  affect  Mr,  Hanmiond  or 
the  actual  title  of  the  plaintiff  to  the  bond  and  mortgage.  A  con- 
trary rule  would  be  disastrous  in  its  effect,  so  far  as  the  reliability 
of  the  public  records  is  concerned ;  all  confidence  in  their  discloa- 
ures  would  be  destroyed. 

There  is  a  class  of  cases  to  which  our  attention  has  been  directed, 
of  which  J^rost  v.  Beeknian  (1  Johns.  Ch.,  288)  is  an  example, 
where  a  mortgage  was  executed  for  $3,000,  but,  by  mistake,  the 
clerk  recorded  it  $300.  The  court  held,  that  under  the  circum- 
stances of  that  case  it  could  only  be  regarded  a  mortgage  for  the 
latter  sum.  That  decision  was  placed  upon  the  express  groimd  that 
as  notice  to  a  subsequent  purchaser,  or  mortgagee,  it  disclosed  upon 
the  record  a  mortgage  for  only  $300 ;  that  the  mortgagee  having 
trusted  the  clerk  he  must  look  to  him  for  indemnity  in  case  of  loss. 
The  mortgagee,  in  that  case,  had  the  original  mortgage,  by  which 
he  could  have  proved  the  accuracy  of  the  record  by  comparing  such 
original  paper  with  the  record,  but  he  chose  to  depend  upon  the 
clerk ;  and  as  between  himself  and  a  bona  jide  purchaser  or  mort- 
gagee who  had  not  possession  of  the  original  paper,  and  therefore  had 
no  opportunity  of  making  such  comparison,  but  was  compelled  to 
rely  upon  the  disclosure  of  the  record,  the  latter  should  be  protected. 
This  case  sustains  the  views  which  we  have  advanced  upon  the 
question  of  notice  derived  from  an  examination  of  the  records. 

The  case  of  Yamkeuren  v.  Corkma  (66  N.  T.,  77)  does  not  affect 
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the  question  which  we  are  considering  in  this  case.  In  that  case  a 
mortgagor  made  payments  npon  his  mortgage  without  notice  or 
knowledge  that  it  had  been  assigned,  and  the  court  held  that  the 
recording  act  did  not  apply  to  that  case ;  whicli  appears  very  clearly 
by  referring  to  the  Eevised  Statutes  (vol.  1,  p.  715,  §  41  [Edm.  ed.]), 
which  provides,  tbat  "  the  recording  of  an  assignment  of  a  mort- 
gage shall  not  be  deemed,  in  itself,  notice  of  such  assignment  to  a 
mortgagor,  his  heirs  or  personal  representatives,  so  as  to  invalidate 
any  payment  made  by  them,  or  either  of  them  to  the  mortgagee." 

The  case  of  Greene  v.  Wa/mick  (64  N.  T.,  220)  was  decided  upon 
a  question  entirely  different  from  that  involved  in  this  case.  The 
question  there  decided  is  simply,  that  when  two  mortgages  are  exe- 
cuted at  the  same  time,  neither  to  have  priority,  the  fact  that  one 
was  placed  upon  record  fifteen  minutes  before  the  other,  did  not 
have  the  effect  to  give  to  an  assignee  of  the  mortgage  first  recorded 
a  preference  under  the  recording  act,  because  the  assignee,  under 
such  a  state  of  facts,  could  not  be  regarded  a  subsequent  purchaser 
within  the  meaning  of  the  act. 

It  would  be  an  endless  task  to  discuss  the  numerous  cases  which 
have  been  decided  bearing  upon  the  recording  act.     We  conclude  : 

First.  That  the  discharge  of  the  plaintiff's  mortgage,  by  the 
clerk,  did  not  affect  his  rights. 

Second.  That  the  plaintiff  having  acquired  title  to  the  mortgage, 
which  was  recorded,  and  the  assignment  and  certificate  of  acknowl- 
edgment being  in  due  form  and  recorded,  notice  was  thereby  given 
to  all  subsequent  purchasers  or  mortgagees,  that  the  plaintiff  had 
become,  and  was,  the  owner  of  such  mortgage,  and  his  rights  were 
not  affected  by  the  discharge  of  the  mortgage  by  the  register. 
{Beldm  v.  Meeker,  47  N.  T.,  308 ;  Ely  v.  Scofield,  35  Barb.,  330.) 

Third.  That  the  recording  of  the  assignment  to  plaintiff,  as  a 
notice  to  subsequent  mortgagees,  was  not  invalidated  by  proof  that 
the  acknowledgment  was  taken  in  New  Jersey  by  a  notary  pub- 
lic of  New  York,  when  his  certificate  was  in  due  form,  purporting 
to  have  been  taken  in  New  York,  the  plaintiff  having  taken 
such  assignment  in  good  faith  and  based  upon  a  sound  and  adequate 
consideration. 

The  appellant  further  insists,  that  the  plaintiff  could  not  recover 
because  the  transaction  was  tainted  with  usury ;  and  in  no  event 
Hun— Vol.  XIII.        61 
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beyond  the  amount  which  he  actually  paid  for  the  mortgage, 
as  it  had  no  inception  previous  to  his  purchase.  The  court 
decided  correctly  that  the  affidavit  made  by  Alexander  A.  Sacey, 
and  which  accompanied  the  bond  and  mortgage,  and  upon  which 
the  plaintifE  relied,  precluded  the  defense  of  usury  and  entitled 
the  plaintiff  to  recover  the  whole  amount  secured  by  such  bond 
and  mortgage.  {Mason  v.  Anihcmy^  3  Keyes,  609;  Lynch  v. 
Kennedy^  34  N.  T.,  151 ;  Payne  v.  Bumham^  62  id.,  69.)  Upon 
the  question  whether  the  recovery  should  only  have  been  for  the 
sum  actually  paid  by  the  plaintiff,  we  think  the  entire  amoimt  was 
properly  allowed. 

The  question  does  not  seem  to  be  presented  in  such  form  as  to 
call  for  a  review.  The  appellant  asked  the  court  to  find  as  conclu- 
sions of  law,  as  follows :  "  First.  That  the  bond  and  mortgage  are 
usurious  and  void.  If  not  void,  they  are  security  only  for  the 
amount  paid  therefor  at  the  inception  thereof,  at  the  time  of  said 
alleged  assignment.''  The  court  refused  to  so  find,  and  a  general 
exception  was  taken  to  such  refusal.  The  refusal  was  clearly  sound 
in  regard  to  the  question  of  usury,  and  therefore  the  exception 
became  unavailing  to  the  appellant.  When  a  request  to  find 
embraces  two  propositions,  one  of  which  the  party  is  not  entitled 
to,  a  general  exception  to  such  refusal  to  find  the  entire  proposition 
is  insufficient.     {Graham  v.  Chrystal^  2  Keyes,  21.) 

The  circumstances  of  this  case  are  not  such,  as  in  my  judgment, 
call  for  the  application  of  the  rule  invoked  by  the  appellant  Mrs. 
Bacey,  the  owner  of  the  premises,  did  not  appear  in  the  action,  nor 
does  she  ask  this  relief.  Again,  we  perceive  that  the  appellant 
Hammond  was  careful  to  provide  himself  with  a  similar  shield,  in 
the  form  of  an  affidavit,  when  he  took  the  assignment  of  the  Ter- 
rell mortgage,  under  which  he  claims ;  hence,  this  equitable  prin- 
ciple is  not  claimed  by  the  owner  of  the  premises  but  by  a  party 
who  purchased  a  security  in  the  market. 

We  conclude  that  the  decision  of  the  Special  Term  was  correct, 
and  should  be  affirmed  with  costs. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  DEPARTMENT  OF  PUBLIC  WORKS, 

ETC.,   RELATIVE    TO  THE   OPBNINO   OF    OnB    HuNDBED  AND  FlBTY- 

8IXTH,  One  Hundred  and  Fifty-beventh,  One  Hundred  and 
Fifty-eighth  and  One  Hundred  and  Fiftt-ninth  Streets 
New  York  City. 

Comtni99i(mer$  of  cuse^smerU — affidavit  map  Ife  ordered  heard,  after  report  made 

The  commissioners  of  estimate  and  assessment,  acting  under  chapter  488  of  1862. 
had,  after  hearing  the  parties  interested,  prepared  their  report  and  a  motion, 
to  confirm  the  same  had  been  duly  noticed.  At  this  stage  of  the  proceedings, 
upon  the  application  of  certain  of  the  parties  interested,  the  court  granted  an 
order  directing  that  certain  affidavits  should  be  submitted  to,  and  considered 
by,  the  commissioners,  or  that  the  same  should  be  used  upon  the  motion*  to  con' 
firm  the  report  of  such  commissioners  as  the  corporation  counsel  should  prefer. 

JEM,  that  the  order  was  proper  and  should  be  affirmed. 

Appeal  from  an  order  made  at  the  Special  Term. 

In  these  proceedings  the  commissioners  had,  on  the  17th  day  of 
July,  1876,  published  in  the  City  Record  a  notice,  as  required  by 
law,  stating  that  they  had  (1)  completed  their  report  and  filed  it 
with  the  department  of  public  works ;  (2)  that  all  parties  interested 
and  who  objected  to  the  report  should  present  their  objections  to 
the  commissioners  on  or  before  the  first  day  of  September,  1876, 
and  (3)  that  the  commissioners  would,  for  the  ten  week  days  follow- 
ing the  first  day  of  September,  hear  the  parties  so  objecting, 
(4)  designating  the  area  of  assessments,  and  (5)  that  the  report 
would  be  presented  to  the  court  for  confirmation  on  the  fourth  day 
of  October,  1876. 

By  that  report  it  appeared  that  the  sum  of  $6,228  had  been 
awarded  to,  and  $52,328  assessed  upon  the  adjoining  property. 

PuTBuant  to  the  above  notice,  objections  were  duly  filed,  before  the 
expiration  of  thirty  days,  and  hearings  were  had  before  the  commis- 
sioners. A  number  of  persons  objected,  that  awards  should  not  be 
made,  on  the  ground  that  all  the  land  in  the  street  had  been  dedi- 
cated to  public  use.  Other  persons  demanded  that  substantial  awards 
should  be  made,  on  the  ground  that  the  streets  had  not  been  dedi- 
cated to  public  use. 
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The  motion  to  confirm  the  report  had  been  adjourned  from  time 
to  time,  from  the  fourth  day  of  October,  1876,  to  the  25th  day  of 
July,  1877. 

The  commissioners  had  completed  and  signed  their  final  report, 
and  it  was  ready  to  be  presented  to  the  court  for  confirmation,  on 
June  6,  1877.  Changes  had  been  m&de  in  the  report,  after  hearing 
and  considering  objections  as  aforesaid,  by  the  increase  of  certain 
awards  and  the  decrease  of  certain  assessments. 

On  July  17,  1877  (eight  days  before  the  day  on  which  the  motion 
to  confirm  the  report  was  to  have  been  made),  an  order  to  show 
cause  made  by  the  court  was  served  on  the  counsel  to  the  corpora- 
tion, requiring  the  commissioners  to  show  cause  why  Mr.  Beering, 
attorney  for  certain  parties  interested,  and  who  had  before  filed 
objections  to  the  report,  should  not  haveleavrfto  submit  to  the  com- 
missioners a  certain  affidavit  made  by  him,  dated  June  9,  1877; 
and  why  the  commissioners  should  not  consider  and  examine  the 
same  before  submitting  their  report  to  the  com-t ;  or  why  the  said 
parties  should  not  have  leave  to  read  the  same  upon  the  coming 
in  or  presentation  of  the  report  of  the  said  commissioners  for 
confirmation. 

An  order  to  that  effect  was  made,  from  which  this  appeal  was 
taken. 

Hugh  L.  Cole^  for  the  corporation  of  New  York. 

James  A.  Deering^  for  Grinnell  and  others,  owners  assessed, 
respondents. 

Ingalls,  J. : 

The  repoft  of  the  commissioners  of  estimate  and  assessment, 
although  signed,  had  not  been  presented  to  the  court  for  confirma- 
tion, when  this  motion  was  made.  The  court  upon  an  order  to 
show  cause  directed  the  affidavit  in  question,  to  be  submitted  to 
and  considered  by,  the  commissioners,  or  that  the  same  should  be 
used  upon  the  motion  to  confirm  the  report  of  such  commission- 
ers, as  the  corporation  counsel  preferred.  We  perceive  no  substantial 
objection  to  such  order.  Over  such  proceedings  the  court  possesses 
the  power  of  supervision,  with  a  view  to  prevent  injustice  or  oppresr 
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sion.  {In  the  Matter  ofihe  Ojpenmg  of  Gcmal  Street^  8  Barb.,  505.) 
In  the  case  cited,  this  doctrine  was  carried  farther  than  is  required 
to  sustain  this  order.  In  proceedings  of  this  nature,  where  so 
much  machinery  is  involved,  it  not  unfrequently  happens  that 
irregularities  occur  which  require  the  intervention  of  the  court, 
and  when  the  necessity  arises  great  liberality  should  be  exercised  in 
directing  and  controlling  such  proceedings,  to  the  end,  that  neither 
the  public  or  the  private  citizen  is  subjected  to  wrong  or  injustice. 

When  such  an  order  is  made  it  should  not  be  interfered  with 
unless  clearly  irregular.  Our  attention  is  called  to  the  case 
In  the  Matter  of  the  Opefrwng  of  Eleventh  Avenue  (49  How.,  208). 
That  case  is  not  in  conflict  with  the  views  herein  expressed. 

The  order  should  be  affirmed  with  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 
Order  affirmed  with  costs. 


JOKN"   FISHER,   as  Tkustee,  etc.,  Respondent,  v.  ROBERT 
MURDOCK,  Impleaded  with  others,  Appellant. 

Corporation  —  discount  of  note  given  by  an  officer  of —  limitation  of  charter  as  to. 

This  actiozi  was  brought  bj  the  plaintiff,  as  trustee  in  bankruptcy  of  the  Citizens' 
Savings  Bank,  upon  two  drafts  drawn  by  a  firm  in  New  York  upon  a  firm  in 
Charleston,  accepted  by  the  latter  firm  and  delivered  to  one  Palmer  who  was  a 
member  of  both  firms.  Upon  his  application  the  drafts  were  subsequently 
discounted  by  the  bank,  of  which  he  was  the  vice-president,  and  of  the  stock 
of  which  he  owned  more  than  four  shares.  The  drafts  were  drawn  and 
accepted  for  the  accommodation  of  Palmer. 

The  charter  of  the  bank  provided  that  no  director  or  oflElcer  of  said  corporation 
should  borrow  or  use  any  portion  of  the  funds  thereof,  and  that  no  loan  of  money 
should  be  made  by  it  to  any  stockholder  owning  more  than  four  shares  of  stock 
therein.  It  was  insisted  by  the  defendant  that  the  drafts  were  void  because 
taken  by  the  bank  in  violation  of  the  provisions  of  its  charter.  Held,  that  the 
prohibitions  of  the  charter  did  not  apply  to  a  case  in  which  a  loan  was  made  to 
a  firm,  corporation  or  association  in  which  an  officer  or  stockholder  of  the  bank 
was  a  partner,  stockholder  or  member,  and  that  the  plaintiff  was  entitled  to 
recover. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  upon  the  minutes  of  the  justice  before  whom 
the  action  was  tried.' 

This  action  was  brought  by  plaintiff,  as  trustee  in  bankruptcy  of 
the  Citizens'  Savings  Bank  of  South  Carolina,  against  the  defend- 
ants, who  composed  the  firm  of  Courtney,  Everett  &  Co.,  at  New 
York,  and  the  firm  of  W.  C.  Courtney  &  Co.,  at  Charleston,  to 
recover  upon  two  bills  of  exchange  drawn  by  said  Courtney,  Ever- 
ett &  Co.  upon  W.  C.  Courtney  &  Co.,  and  accepted  by  the  latter 
firm  and  delivered  to  the  defendant  Palmer,  who  obtained  the  same 
to  be  discounted  by  the  Citizens'  Savings  Bank  aforesaid,  said  Palmer 
being  a  member  of  both  of  said  firms  and  also  vice-president  of  said 
bank  and  a  holder  of  more  than  four  shares  of  the  stock  therein.  It 
was  claimed  by  the  defendant  that  the  Citizens'  Savings  Bank  vio- 
lated its  charter  in  discounting  ^he  bills  of  exchange  and  could  not, 
therefore,  recover  thereon. 

GUmhaU  db  HiveSj  for  the  appellant. 

jB.  F.  Watson,  for  the  respondent. 

Ingalls,  J.: 

This  action  was  brought  by  the  plaintiff  to  recover  of  the  defend- 
ants, who  composed  the  firms  of  Courtney,  Everett  &  Co.,  at  New 
York  and  W.  C.  Courtney  at  Charleston,  the  amount  of  two  bills 
of  exchange  drawn  by  said  Courtney,  Everett  &  Co.,  upon  W.  C. 
Courtney  &  Co.,  and  accepted  by  the  last-named  firm,  and  delivered 
to  John  B.  Palmer,  who  is  one  of  the  defendants.  Palmer  procured 
the  same  to  be  discounted  by  the  Citizens'  Savings  bank.  Palmer 
was  a  member  of  both  said  firms,  and  vice-president  of  said  bank 
which  was  located  in  Charleston,  South  Carolina.  The  defendant 
Murdock  alone  answers,  defends  and  appeals. 

At  the  close  of  the  evidence  the  defendant  requested  the 
court  to  direct  a  verdict  in  favor  of  the  defendant  on  the 
grounds : 

First.  That  the  bills  are  illegal ;  that  the  bank  under  which  the 
plaintiff  claims,  and  in  whose  shoes  he  stands  has  violated  its  own 
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charter  (§§  5  and  6)  by  loaning  money  on  paper  on  which  one  of 
its  officers  was  directly  liable,  and  by  loaning  money  to  a  stock- 
holder owning  more  than  four  shares  of  the  stock  of  the  bank,  and 
by  loaning  money  on  paper,  not  secured  by  collateral  security  of 
any  kind,  and  therefore,  the  very  act  by  which  the  bank,  and, 
through  the  bank,  the  plaintiff  acquired  title  to  the  bills  in  question, 
was  prohibited  by  statute,  hence  the  bills  founded  on  an  illegal  con- 
sideration are  void  and  cannot  be  enforced. 

Second.  Also  upon  the  second  ground  upon  which  the  motion  to 
dismiss  was  based ;  such  second  ground  was  the  following : 

''  On  the  ground  that  it  being  in  evidence  that  there  was  an  agree- 
ment between  John  B.  Palmer  and  the  firms  of  Courtney,  Everett 
&  Co.,  the  drawers,  and  W.  C.  Courtney  &  Co.,  the  acceptors,  that 
the  said  Palmer  would  individually  take  care  of  the  bills  at  maturity. 
The  bank  having  full  knowledge  of  such  agreement  took  the  bills 
subject  to  the  legal  effect  of  such  knowledge,  that  the  agreement 
made  Palmer  the  primary  debtor  for  the  money  loaned  on  the  bills, 
they  being  in  the  nature  of  security  for  Palmer.  Hence,  when  the 
bank  extended  the  loan,  or  renewed  the  bills  at  Palmer's  request, 
without  the  knowledge  or  consent  of  Courtney,  Everett  &  Co.,  or 
W.  C.  Courtney  &  Co.,  that,  ipso  facto^  released  those  firms  from 
liability." 

The  foregoing  are  the  only  questions  insisted  upon  by  the  defend- 
ants upon  the  trial,  so  far  as  I  can  perceive.  In  regard  to  the  last- 
mentioned  question,  the  evidence  does  not  sustain  the  position 
assumed  by  the  defendants.  These  facts  are  not  shown  to  have 
been  brought  to  the  knowledge  of  the  officers  of  the  bank,  and 
therefore,  they  did  not  become  chargeable  with  notice  or  knowledge 
of  any  such  agreement  or  understanding. 

Palmer's  knowledge  not  acquired  while  transacting,  as  an  officer  of 
such  bank,  any  of  its  legitimate  or  ordinary  business,  would  not  be 
sufficient  to  charge  the  bank  with  knowledge.  The  mere  fact  that  he 
was  its  vice-president,  was  not  sufficient  to  charge  the  bank  with 
knowledge  of  transactions  in  which  Palmer  participated.  (Story  on 
Agency,  §  1406,  p.  178 ;  Angell  &  Ames  on  Corporations,  §  308.) 
The  evidence  indicates  that  the  bank  became  a  purchaser  of  the  bills 
of  exchange  for  value,  before  th^ir  maturity,  and  without  knowledge 
of  any  prior  equities.    The  witness  Sawyer,  who  was  the  assistant 
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cashier  of  the  bank,  states  that  the  bills  were  discounted  in  the  ordinary 
course  of  business ;  that  he  did  not,  nor  did  any  other  officer  of  the 
bank,  to  his  knowledge,  know  or  assent  to  any  agreement  between 
Palmer  and  the  acceptors,  that  he,  Palmer,  should  pay  the  drafts 
at  maturity,  and  that  the  drawers  and  acceptors  should  not  be  liable 
thereon.  Palmer's  evidence  is  to  the  same  effect,  in  regard  to  any 
knowledge  by  the  bank  of  any  such  agreement. 

The  remaining  question  is,  whether  the  plaintiff  was  prevented 
from  recovering  in  this  action  in  consequence  of  the  violation  of 
sections  5  and  6  of  the  charter  of  the  bank. 

Section  5  provides,  "  no  director  or  officer  of  said  corporation 
shall  borrow  or  use  any  portion  of  the  funds  thereof." 

Section  6  provides,  "  no  loan  of  money  shall  be  made  by  said  cor- 
poration to  any  stockholder  owning  more  than  four  shares  therein." 

This  presents  a  grave  question  and  one  not  without  difficulty. 
Every  statute  should  receive  a  reasonable  interpretation,  with  refer- 
ence to  tlie  evil  intended  to  be  remedied  or  prevented,  or  the  purpose 
sought  to  be  attained.  The  spirit  and  intention  governs,  rather 
than  the  letter,  when  they  are  in  conflict.  Obviously  these  provi- 
sions of  the  charter  were  intended  to  prevent  the  stockholders  and 
officers  of  the  bank  from  using  the  money  of  the  ipstitution  for 
speculation  or  other  private  purpose,  upon  their  individual  respon- 
sibility. Certainly  they  were  not  intended  to  embarrass  the  bank 
by  restricting  its  powers  in  regard  to  its  ordinary  and  Intimate 
business.  The  other  provisions  of  the  charter  negative  any  such 
intention.  It  would  seem  imnecessary  to  hold,  in  order  to  main- 
tain this  charter  in  its  integrity,  that  where  an  officer  or  stockholder 
of  the  bank,  was  a  partner  in  a  firm,  a  stockholder  in  a  corporation, 
or  a  member  of  an  association  that  a  loan  to  such  partnership  firm, 
corporation  or  association,  by  this  bank,  would  be  void,  as  a  viola- 
tion of  such  charter,  in  consequence  of  the  interest  of  such  stock- 
holder or  officer  in  such  other  firm,  corporation  or  association.  Now 
in  regard  to  the  bills  of  exchange  in  question,  they  were  received 
by  other  parties,  and  discounted  upon  the  faith  of  such  security. 
In  my  judgment  it  was  not  a  loan  to  Palmer  in  such  a  sense  as  to 
render  it  necessarily  obnoxious  to  the  provisions  of  such  charter. 
So  far  as  the  evidence  discloses,  the  bank  acted  in  good  faith,  and 
discounted  this  paper  in  accordance  with  its  ordinary  custom  and 


Digitized  by 


Google 


SMITH  V.  FRANKFIELD.  489 

F1B8T  Departmbnt,  Mabch  Term,  1878. 

method  of  transacting  snch  bnainess.     We  discover  no  substantial 
reason  for  interfering  with  the  decision  at  the  Circuit 
The  judgment  should  be  affirmed  with  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed  with  costs. 


CHAUNCEY  SMITH,   Respondbnt,  v.  ADOLPH   FRANK- 
FIELD,  Appellant. 

Judgment  baaed  upon  farmer  fudgment  against  defendant — revertal  of  aueh  farmer 
judgment — effect  thereof. 

In  tax  action  brought  to  recover  damages  for  a  breach  of  a  covenant  of  seizin  the 
plaintiff,  to  prove  the  breach,  put  in  evidence  a  judgment  recovered  by  one  Smith 
against  the  defendant  establishing  a  lien  in  favor  of  Smith  upon  the  property 
and  a  lis  pendens  filed  at  the  commencement  of  that  action.  After  a  recovery 
of  judgment  by  the  plaintiff  the-  judgment  recovered  by  Smith  was  reversed, 
upon  appeal,  by  the  General  Term. 

Upon  an  appeal  by  the  defendant  from  the  judgment  recovered  by  the  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  held,  that  a  new  trial 
should  be  granted  upon  pajrment  by  the  defendant  of  the  costs  of  the  first  trial 
and  of  this  appeal,  and  of  ten  dollars  costs  of  opposing  the  motion  below. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury,  and  from  an 
order  denying  a  motion  for  a  new  trial  made  at  Special  Term. 

This  action  was  brought  to  recover  damages  for  a  breach  of  a 
covenant  of  seizin  contained  in  a  conveyance  of  certain  real  estate 
bearing  date  April  15,  1873,  from  the  defendant  to  the  plaintiff. 

A  notice  of  lis  pendens  describing  the  property  in  question  had 
been  filed  April  2,  1873,  in  an  action  brought  for  the  foreclosure 
of  a  mechanic's  lien.  In  the  latter  action  judgment  in  favor  of  the 
plaintiff  and  sustaining  the  lien  was  rendered  in  January,  1875. 
This  action  on  the  covenant  of  seizin  was  prosecuted  to  judgment 
and  judgment  rendered  in  favor  of  the  plaintiff  in  July,  1876, 
the  notice  of  lis  pendens  and  judgment  in  the  mechanic's  lien 
case  being  received  in  evidence  on  the  trial  thereof  for  the  purpose 
of  establishing  a  breach  of  the  covenant.  From  this  judgment  of 
Hux— Vol.  XIIL        62 
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July,  1876,  defendant  appealed.  After  the  recovery  of  the  judg- 
ment in  the  action  brought  on  the  covenant  of  seizin,  and  pending 
the  appeal  therefrom,  the  judgment  in  the  mechanic's  lien  case  was 
reversed  on  appeal  at  the  General  Term. 

A  motion  for  a  new  trial  in  this  action  was  thereupon  made  at 
Special  Term  pending  the  appeal  to  the  General  Term,  which 
motion  was  denied. 

Cha/rles  Traeyy  for  the  appellant. 

Wm,  P,  FierOy  for  the  respondent. 

Inqalls,  J. : 

This  cause  comes  before  this  court,  under  circumstances  some- 
what peculiar.  The  defendant  conveyed  certain  land  to  the 
plaintiff  by  deed,  containing  a  covenant  of  seizin.  The  plaintiff 
was  entitled  to  recover  by  establishing  a  defect  in  the  title 
without  waiting  until  he  should  be  dispossessed.  He  brought 
an  action  in  this  court  against  the  defendant  to  enforce  such 
covenant,  and  recovered  a  judgment.  Upon  the  trial  to  estab- 
lish a  breach  of  the  covenant  the  plaintiff  put  in  evidence  a 
judgment-roll,  in  an  action  prosecuted  in  this  court  by  one  Sarah 
H.  Bostwick  against  the  defendant  herein,  to  enforce  an  equitable 
lien  which  she  claimed  to  have  against  the  said  premises.  A  notice 
of  lis  pendens  was  also  put  in  evidence,  which  was  filed  at  the 
time  of  the  commencement  of  the  last-mentioned  action.  The 
judgment-roll  showed  a  recovery  by  Mrs.  Bostwick,  in  that  action. 
Smith,  the  plaintiff  in  this  action,  relied  upon  the  trial,  mainly 
upon  the  judgment  recovered  by  Mrs.  Bostwick  against  the  defend- 
ant Frankfield,  and  the  notice  of  UspendenSy  to  establish  a  breach 
of  such  covenant. 

The  defendant  Frankfield  appealed  to  the  General  Term  from 
the  judgment  rendered  in  favor  of  Sarah  H.  Bostwick  against  him, 
and  the  judgment  was  reversed.  (See  Bostwiok  v.  Frcmkfidd^  18 
Sup.  Ct.  Kep.  [11  Hun],  476,  where  the  questions  of  law  and 
fact  are  fully  and  ably  discussed  by  Judge  Brady.)  Pending  this 
appeal  from  the  judgment  in  favor  of  Smith  v.  Frcmkjieldy  a 
motion  was  made  at  Special  Term,  by  the  defendant,  for  a  new 
trial,  on  the  ground  that  the  reversal  of  the  judgment  in  the  case 
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of  JSostioick  V.  Frankfiddy  destroyed  its  efficacy,  not  only  at 
the  time  of  its  reversal,  bat  related  back  to  the  period  of  its  rendi- 
tion ;  and  therefore,  the  ground  upon  which  the  plaintiff  in  this 
action  relied  to  establish  a  breach  of  the  covenant  of  seizin  in  his 
deed,  wholly  failed;  in  other  words,  was  blotted  out  by  such 
reversal.  In  HcM  v.  Andreuos  (65  N.  Y.,  572),  Judge  Lott 
remarks :  "  The  reversal  of  the  judgment  in  defendant's  favor 
destroyed  its  efficacy  as  a  bar,  as  it  thereby  became  a  nullity.  The 
reversal  acted  retrospectively,  its  practical  operation  being  to 
declare,  that  when  the  judgment  was  interposed  as  a  defense,  it 
had  no  validity."  (  Wood  v.  Jdckson^  8  Wend,  10,  36 ;  Briggs  v. 
Bowen^  60  N.  T.,  454.)  It  is  proper  to  remark,  that  the  decision 
at  Special  Term,  denying  the  motion  for  a  new  trial  in  this  action 
was  ^medi  pro  forrnay  as  the  order  shows.  From  an  examination 
of  the  case  upon  this  appeal,  and  of  the  decision  of  the  General 
Term,  in  Bostwick  v.  Franhfieldy  and  the  papers  furnished  upon 
the  appeal  from  the  order  denying  such  new  trial,  we  are  convinced 
that  this  appeal  can  only  be  properly  disposed  of  by  reversing  the 
order  of  the  Special  Term  and  directing  a  new  trial,  but  this  should 
be  upon  terms.  When  the  plaintiff  recovered  his  judgment,  the 
decision  in  Bostwiok  v.  Frcrnkfidd^  was  in  force,  and  he  was  entitled 
to  rely  upon  it. 

The  defendant  appealed  to  this  court  and  thereby  occasioned 
the  costs  upon  this  appeal.  We  perceive  tliat  the  appellant's  counsel 
in  his  points,  likens  his  application  to  that  of  a  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence.  Such  a  motion 
is  granted  upon  the  payment  of  costs.  (Bailey  v.  Pa/rk^  6  Hun, 
41;  3d  vol.,  Waite's  Practice,  511.)  As  a  condition  to  granting 
such  new  trial  the  defendant  should  be  required  to  pay  the  costs 
of  the  plaintiff  upon  the  trial  at  the  Circuit,  and  upon  this  appeal, 
and  ten  dollars  costs  of  opposing  the  motion  at  Special  Term.  We 
deem  this  a  just  disposition  of  this  appeal. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

New  trial  granted  upon  defendant  pajdng  plaintiff's  costs  upon 
the  trial  at  Circuit  and  on  appeal,  and  ten  dollars  costs  of  opposing 
the  motion  at  Special  Term. 
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WILLIAM  HEERIES,  Appellant,  v.  EDWARD  B.  WESLEY 
AND  THOMAS  C.  PLATT,  Impleaded  with  others, 
Respondents. 

CJia^.  40  of  1848  —  trustees  of  eorporatioh  must  be  stockholders — how  the  fact  that  a 
person  is  a  stockholder  may  be  proved. 

Chapter  40  of  1848  requires  that  the  trustees  of  the  corporations  created  there- 
under shall  be  stockholders  of  the  company;  defendant  had  signed  and 
acknowledged  the  articles  of  association  of  a  corporation  created  thereunder, 
and  was  named  a  trustee  therein. 

Beld,  in  an  action  brought  by  a  laborer  under  section  18  of  said  act  to  charge  him 
individually  with  the  payment  for  services  rendered  to  the  company,  that  he 
could  not  deny  that  he  was,  at  the  time  of  signing  the  articles,  a  stockholder 
thereof. 

Where  one  has  been  shown  to  be  a  stockholder  at  the  time  of  the  organization  of 
the  company,  he  wiU  be  presumed  to  continue  to  be  one  until  the  contrary  is 
established. 

Section  25  of  said  act  providing  that  the  book  containing  the  names  of  the 
stockholders  which  the  company  is  required  to  keep  "  shaU  be  presumptive 
evidence  of  the  facts  therein  stated  in  favor  of  the  plaintiff  in  any  suit  against 
any  stockholder,"  does  not  make  such  book  the  only  or  even  the  best  evidence 
of  the  fact  that  the  defendant  was  a  stockholder. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  the  report  of  a  referee. 

Denis  A.  Spellissey,  for  the  appellant. 

William  H.  Amoughy  for  the  respondents. 

Ingalls,  J. : 

This  action  was  brought  by  the  plaintiff  to  recover  for  services 
rendered  by  himself  and  his  assignors,  as  laborers  of  the  "  New 
York  Republican  Newspaper  Association,"  against  the  defendants 
as  the  stockholders  of  such  corporation.  It  was  established  upon 
the  trial  that  the  services  were  rendered  as  claimed.  That  the 
above-named  association  was  duly  incorporated  under  the  Laws  of 
1848,  chapter  40. 

The  referee  decided  the  case  upon  the  ground  that  the  plaintiff 
had  failed  to  prove  that  the  defendants,  or  either  of  therrty  were 
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stockholders  at  the  time  the  debts  were  contracted.  This  presents 
the  only  question  to  be  considered  upon  this  appeal.  The  articles 
of  association  were  pnt  in  evidence,  by  which  it  appears  that  the 
defendants  signed  and  acknowledged  them,  and  were  therein  named 
two  of  the  trustees. 

The  referee  in  his  report,  finds  as  follows:  "Ninth,  that  the 
plaintiff  has  failed  to  prove  that  the  above-named  defendants, 
Wesley  and  Piatt,  or  either  of  them,  were  stockholders  in  the 
"  New  York  Republican  Newspaper  Association  "  at  the  time  the 
debts  were  contracted,  upon  which  this  action  is  brought.  The 
eighteenth  section  of  said  act  of  1848  provides,  "  the  stockholders 
of  any  company  organized  under  the  provisions  of  this  act  shall 
be  jointly  and  severally,  individually  liable  for  all  debts  that  may 
be  due  and  owing  to  all  their  laborers,  servants,  and  apprentices, 
for  services  performed  for  such  corporation."  The  third  section 
of  the  same  act  provides :  "  The  stock,  property  and  concerns  of 
such  company  shall  be  managed  by  not  less  than  tlirce,  nor  more 
than  nine  trustees  who  shaU  be  stockholders  m  stioh  comjpanyP 
The  articles  of  association  furnish,  at  \&^\,  prirna facie  evidence 
that  the  defendants  were  stockholders  at  the  time  the  company 
was  organized.  They  are,  in  law,  presumed  to  have  understood 
the  relation  which  they  bore  to  the  corporation,  which  they  were 
instrumental  in  creating.  To  be  trustees  they  were  required  to  he 
stockholders,  and  in  that  capacity  they  presented  themselves  to  the 
public,  and  should  not  be  allowed  to  deny  that  relation  to  the  cor- 
poration against  persons  who  have  rendered  services  as  laborers  for 
such  association,  upon  facts  such  as  were  established  upon  the 
trial. 

Having  been  thus  shown  to  be  stockholders  at  the  time  the  cor- 
poration was  formed,  they  will  be  presumed  to  continue  such  until 
the  contrary  shall  be  established.  {Strong  v.  Whe(Uon,  38  Barb., 
617,  622 ;  1  Greenleaf  on  Ev.,  3d  p.,  105,  §  41.) 

The  mere  fact  that  the  book  offered  showed  that  Wesley  had 
resigned  as  trustee,  did  not  destroy  the  presumption  that  he  was  a 
stockholder,  which  he  might  well  continue  to  be,  although  not  a 
trustee ;  for  while  he  could  not,  legally,  be  a  trustee  without  being 
a  stockholder,  he  might  very  consistently  be  a  stockholder  and  not 
a  trustee.    The  twenty-fifth  section  of  the  act  provides  for  keeping 
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a  book  to  contain  the  names  of  the  stockholders,  and  declares  that 
"such  book  shall  be  presumptive  evidence  of  the  facts  therein 
stated  in  favor  of  the  plaintiff  in  any  suit  against  any  stockholder." 
The  statute  does  not  declare  that  it  shall  be  the  only  evidence,  or 
even  the  best  evidence.  This  provision  of  the  statute  cannot  prop- 
erly be  held  to  exclude  the  evidence  offered  at  the  trial. 

The  complaint  should  not  have  been  dismissed  by  the  referee 
upon  the  facts  proved  by  the  plaintiff. 

The  judgment  should  be  reversed,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


JOHN  SNAPE,  Appbllaot,  v.  HENRY   GILBERT,  JAMES 
N.  BROOK  AND  JOHN  F.  BRODERICK,  RESPOKDia™. 

Annoer  —  return  of,  because  of  a  dtfecUte  fser^flcaUon  —  notice  must  point  out  dtfecL 

Where  an  answer  ii  returned  on  the  ground  that  the  Teriflcation  of  the  same  is 
defective,  the  notice  must  point  out  specifically  the. particulars  in  which  it  is 
defective. 

Appeal  from  an  order  of  the  Special  Term  compelling  the  plaintiff 
to  accept  an  answer  served  by  the  defendant  Gilbert. 

This  action  was  brought  against  the  defendant  Gilbert,  as  receiver 
of  the  assets  of  a  firm,  and  against  the  other  two  defendants  who 
were  sureties  upon  his  bond,  to  recover  for  a  breach  thereof. 

Each  of  the  defendants  served  a  separate  answer  and  verified  ii;  as 
follows,  viz. : 

"Crrr  and  Gottsty  of  Nbw  Tobk,  «*.; 

Mathew  H.  Gilbert,  being  duly  sworn,  says :  That  he  is  the  son 
of  this  defendant. 

That  he  has  read  the  foregoing  answer  and  that  the  same  is  true 
to  his  own  knowledge. 

That  the  reason  this  verification  is  made  by  deponent  is  that  said 
defendant  Gilbert  is  absent  from  home  and  not  here  to  make  the 
same. 
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That  said  Gilbert  resides  at  No.  627  West  Fifty-first  street,  New 
York,  and  all  the  allegations  contained  in  the  foregoing  answer  are 
within  the  personal  knowledge  of  this  deponent." 

The  verifications  differ  from  each  other  in  the  names  of  the 
defendants  mentioned  therein,  but  were  all  verified  by  M.  H.  Gil- 
bert and  were  substantially  alike.  The  plaintiff  returned  the  answers, 
indorsing  on  each  the  following  notice : 

"  To  Daily,  Jr.,  &  Maohin,  Attorneys  for  DefendmUs : 

Please  take  notice  that  the  plaintiff  refuses  to  receive  and  hereby 
returns  the  within  answer  on  the  ground  and  for  the  reason  that  the 
same  is  not  properly  verified  and  will  treat  the  same  as  a  nullity." 

IsacLc  L.  MilleTj  for  the  appellant. 

Daily  &  Machiuy  for  the  respondents. 

Ingalls,  J. : 

The  main  objections  to  the  verification  to  the  answers  are  two : 

First,  That  it  is  not  therein  stated  that  Matthew  H.  Gilbert  was 
at  the  time  the  agent  or  attorney  of  the  defendants. 

Second,  That  it  is  not  stated  that  the  defendants  were  not,  at  the 
time,  within  the  county  of  New  Tork. 

The  verification  is  not  a  strict  compliance  with  the  statute, 
although  for  all  practical  purposes,  it  is  a  substantial  compliance. 
It  is  therein  stated  by  Matthew  H.  Gilbert,  who  verified  the  answers, 
that  he  is  a  son  of  one  of  the  defendants,  and  had  heard  read  the 
answer,  and  that  the  same  was  true  of  his  own  knowledge ;  that  the 
reason  why  he  made  such  verification  was  that  the  defendant  Gil- 
bert was  absent  from  home,  and  not  there  to  make  the  same ;  that 
all  the  allegations  of  the  answer  were -within  his  personal  knowl- 
edge. In  a  case,  where  there  is  a  substantial  compliance  with  the 
statute,  and  no  evidence  of  intentional  evasion  of  its  requirements, 
the  court  is  justified  in  holding  the  party  objecting  to  the  sufJ- 
ciency  of  a  verification,  to  strict  practice  on  his  part. 

The  notice  which  accompanied  the  papers,  which  were  returned, 
is  as  follows :   ^^  Please  to  take  notice  that  the  plaintiff  refuses  to 
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receive,  and  hereby  returns  the  within  answer,  on  the  gronnd  and 
for  the  reason  that  the  same  is  not  properly  verified,  and  will  treat 
the  same  as  a  nulity." 

This  notice  was  too  general.  When  a  paper  is  returned  on  the 
ground  of  irregularity  the  objection  must  be  stated  explicitly,  and 
the  particular  defect,  or  omission,  should  be  pointed  out,  to  that  the 
other  party  may  understand  wherein  his  papers  are  defective.  The 
rule  was  intended  to  accomplish  this  result.  (Chemtmg  Bank  v. 
Judson^  10  How.,  133  ;  Broadway  BamJc  v  Damforik^  7  How.  264 ; 
Sa/uoyer  v.  SGhoomnaJcer^  8  How.,  198.) 

The  judge  at  Special  Term  made  a  proper  order,  which  should 
be  affirmed  with  costs. 

Davis,  P.  J.,  and  Beady,  J.,  concurred, 

Oi-der  affirmed  with  costs. 


ISABELLA  HAY,  Respondent,  v.  THE  STAR  FIRE  INSUR- 
ANCE COMPANY,  Appellant. 

PoUcy  of    insurance  —  rtformaMon  of — limitation  of  time  to  bring  action  upon — 
wh&n  the  time  commences  to  run  in  such  ease. 

The  plaintiff,  in  June,  1867,  held  a  mortgage  for  $2,500  containing  the  usual 
insurance  clause.  On  June  twenty-eighth  the  defendants  issued  to  the  plaintiff 
a  policy  for  $2,500  insuring  her  as  mortgagee.  In  June,  1868,  plaintiff  took 
another  mortgage  for  $500  on  the  same  property  also  containing  the  insurance 
clause.  Plaintiff  applied  for  a  new  policy  to  cover  both  amounts.  The  policy 
was  not  delivered  at  the  time  of  making  the  application,  but  was  subsequently 
received  by  the  plaintiff  and  accepted  without  examination.  This  new  policy 
contained  an  additional  clause,  providing  that  the  company  should  only  be 
liable  for  any  deficiency  that  might  remain  after  the  plaintiff  had  exhausted  the 
primary  security.  The  second  policy  was  renewed  from  time  to  time  until 
October,  1878,  when  the  property  was  destroyed  by  fire,  and  plaintiff  then,  for 
the  first  time,  discovered  that  the  additional  clause  had  been  inserted. 

In  an  action  by  the  plaintiff  to  reform  the  policy  by  striking  out  this  clause,  held, 
that  the  insertion  of  this  clause  by  the  defendant  without  notice  to  the  plaintiff 
was,  in  legal  contemplation,  a  fraud,  and  that  the  same  should  be  stricken 
therefrom. 

The  policy  provided  that  no  suit  or  action  for  the  recovery  of  any  claim  by  virtue 
of  the  policy  should  be  sustainable  in  any  coiurt,  unless  it  was  brought  within 
twelve  months  after  the  loss  had  occurred. 
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EM,  that  the  clause  in  the  policy  as  ^fnitten,  requiring  the  primary  security  to 
be  first  exhausted,  was  inconsistent  with  such  a  provision  and  that  it  did  not, 
therefore,  apply  to  the  case  of  insurance  of  the  interest  of  a  mortgagee;  that 
under  the  contract,  as  it  was  claiijded  to  be  by  plaintiff,  the  cause  of  action 
did  not  accrue  until  the  entry  of  the  judgment  reforming  the  policy. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

Plaintiff,  in  the  month  of  June,  1867,  was  the  holder  of  a  mort- 
gage for  $2,500,  made  by  Nathan  Smith  and  Jane,  liis  wife,  covering 
premises  in  Westchester  county.  The  mortgage  contained  the  usual 
insurance  clause.  On  the  28th  of  June,  1867,  defendants  insured  the 
plaintiff  in  the  sum  of  $2,500  on  "  her  interest  as  mortgagee  "  in  the 
premises  in  question. 

In  June,  1868,  the  plaintiff  loaned  the  mortgagors  the  further 
sum  of  $600  taking  a  new  mortgage  therefor,  which  also  contained 
an  insurance  clause,  and  applied  to  defendants  for  a  renewal  of  the 
policy  of  insurance,  then  about  to  expire,  and  for  an  increase  of 
the  risk  to  the  sum  of  $3,000  in  order  to  cover  the  additional  mort- 
gage indebtedness. 

The  new  policy  was  not  made  out  or  delivered  at  the  time  of  the 
agreement  of  renewal  but  subsequently  thereto,  and  plaintiff  received 
the  same  without  examination  supposing  it  to  be  in  conformity  with 
the  agreement.  The  new  policy  did  not,  however,  conform  to,  and 
was  not  a  renewal  of  the  first  policy.  The  essential  feature  of  differ- 
ence consisted  in  the  insertion  in  the  new  policy  of  the  clause,  i.  e. : 

"  In  all  cases  of  loss  the  assured  shall  assign  to  this  company  all 
his  right  to  receive  satisfaction  therefor  from  any  other  person  or 
persons,  town  or  corporation,  with  a  power  of  attorney  to  sue  for 
and  recover  the  same  at  the  expense  of  this  company.  When 
insured  as  a  mortgagee  the  loss  shall  not  be  payable  until  payment 
of  such  portion  of  the  debt  shall  have  been  enforced,  as  can  be  col- 
lected out  of  the  original  security  to  which  this  policy  may  be  held 
as  collateral,  and  this  company  shall  then  only  be  liable  to  pay  such 
sum,  not  exceeding  the  amount  insured,  as  cannot  be  collected  out 
of  such  primary  security." 

The  plaintiff  did  not  examine  the  policy  when  delivered,  and  had 
no  notice  or  knowledge  of  the  existence  of  the  clause  in  question  or 
that  the  policy  was  not  made  out  in  conformity  with  defendants' 
Hun— Vol.  :3{;III,        63 
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agreement,  until  subsequent  to  the  destruction  of  the  premises  by 
fire  in  October,  1873,  when  her  attention  was  for  the  first  time 
called  to  the  fact  by  the  refusal  of  the  company  to  pay. 

The  insurance  had  been  renewed  from  time  to  time,  such  renewals 
being  effected  by  means  of  receipts  for  the  annual  premiums  and 
not  by  the  making  and  issuing  of  new  policies. 

On  the  9th  of  October,  1873,  the  premises  were  destroyed  by 
fire.  The  plaintiff  gave  due  notice  of  the  fire  and  furnished  proofs 
of  loss  and  applied  to  the  defendants  for  payment  of  the  insurance, 
which  being  refused  this  action  was,  in  January,  1875,  commenced 
for  a  reformation  of  the  policy  to  conform  to  the  agreement  made 
by  defendants  and  for  the  recovery  of  the  amount  of  loss. 

It  appeared  in  evidence  on  the  trial  that  the  premiums  of  insur- 
ance were  uniformly  and  in  aU  cases  paid  by  the  mortgagors.  No 
question  was  raised  on  the  trial  either  as  to  the  amount  of  the  loss  or 
the  form  or  sufficiency  of  the  proofs.  The  policy  contained  the 
following  provision  as  to  the  bringing  of  actions  thereon  : 

"It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the  recovery 
of  any  claim,  by  virtue  of  this  policy,  shall  be  sustainable  in  any 
court  of  law  or  chancery,  until  after  an  award  shall  have  been 
obtained  fixing  the  amount  of  such  claim  in  the  maimer  above  pro- 
vided, nor  unless  such  suit  or  action  shall  be  conmaenced  within 
twelve  months  next  after  the  loss  shall  occur ;  and  should  any  suit 
or  action  be  commenced  against  the  company  after  the  expiration  of 
the  aforesaid  twelve  months,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  such  claim, 
any  statute  of  limitation  to  the  contrary  notwithstanding." 

The  court  found  that  the  policy  was  not  in  conformity  with  the 
agreement  made  by  the  company,  and  adjudged  that  the  same  should 
be  reformed  in  conformity  with  the  prayer  of  the  complaint,  and 
that  plaintiff  should  recover  from  the  defendants  the  amount  of  the 
insurance. 

Osborne  E,  Bright^  for  the  appellant. 

Charles  A.  Davison^  for  the  respondent. 
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Bbadt,  J.  : 

The  plaintiflE,  in  June,  1867,  held  a  mortgage  as  mortgagee,  for 
the  sum  of  $2,500.  It  was  made  bj  Nathan  Smith  and  Jane,  his 
wife. 

It  contained  the  usual  insurance  clause.  On  the  28th  of  June, 
1867,  the  defendants  insured  the  plaintiff  in  the  sum  of  $2,500, 
on  her  interest  as  mortgagee.  In  the  following  June,  the  plaintiff 
loaned  the  further  sum  of  $500  and  took  a  new  mortgage,  which 
also  contained  the  insurance  clause ;  she  then  applied  through  her 
agent  for  a  renewal  of  the  policy  from  the  defendants,  then  about 
to  expire,  for  the  sum  of  $3,000,  to  cover  the  two  sums  of  $500  and 
$2,500,  loaned  as  stated.  The  new  policy  was  not  delivered  when 
applied  for  but  was  subsequently  received  without  examination. 
It  did  not  conform  to  the  policy  first  secured  and  for  $2,500, 
inasmuch  as  it  contained  the  following  clause  which  was  not  found 
in  the  old  policy. 

"  In  all  cases  of  loss,  the  assured  shall  assign  to  this  company  all 
his  right  to  receive  satisfaction  therefor  from  any  other  person  or 
persons,  town  or  corporation,  with  the  power  of  attorney  to  sue  for 
and  to  recover  the  same  at  the  expense  of  this  company.  When 
insured  as  a  mortgagee,  the  loss  shall  not  be  payable  until  payment 
of  the  debt  shall  have  been  enforced,  as  can  be  collected  out  of 
the  original  security  to  which  this  policy  may  be  held  as  collateral, 
and  this  company  shall  then  only  be  liable  to  pay  such  sum,  not 
exceeding  the  amount  insured,  as  cannot  be  collected  out  of  such 
primary  security." 

The  plaintiff  did  not  examine  the  new  policy  and  had  no  knowl- 
edge or  notice  of  the  new  clause,  or  that  the  policy  was  not  made 
out  in  conformity  to  the  application  for  a  renewal,  until  after  the 
destruction  of  the  premises  by  fire.  Upon  these,  which  are  the 
material  facts,  the  plaintiff  sought  a  reformation  of  the  contract 
and  succeeded  on  the  trial  in  obtaining  the  relief  asked.  The  testi- 
mony clearly  warrants  the  conclusion  that  the  policy  for  $3,000, 
was  to  be  such  a  policy  as  had  previously  been  given,  and  that  no 
notice  of  the  addition  or  intended  addition  of  the  clause  mentioned 
had  been  given  to  the  plaintiff  or  to  her  agent.  There  can  be 
no  doubt,  either,  that  the  new  policy  accomplished  an  entirely 
different  relation  between  the  parties  to  that    which   had  pre- 
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vionsly  esristed,  and  there  can  be  no  doubt,  either,  that  if  the 
policy  for  $2,500  had  been  retained  the  demand  made  upon  it 
could  not  be  answ.ered  by  the  text  of  the  clause  mentioned,  because 
it  was  not  contained  in  the  agreement.  {ExceUior  Jnswrcmce  Go.  v. 
The  Royal  Im.  Co.,  55  N.  Y.,  343.) 

The  clause  itself  is  open  to  the  objection,  that  it  is  an  insurance 
of  the  debt  aud  not  of  the  property,  and  is  not  only  not  the  agree- 
ment the  plaintiff  sought,  but,  so  far  as  defendants  are  concerned, 
was  uUra  vires.  They  could  not  take  such  risks.  (Cajse,  mpra.) 
The  insertion  of  the  new  clause  without  notice,  was,  under  the 
circumstances  disclosed,  in  legal  contemplation,  a  fraud.  The  plain- 
tiff did  not  ask  for  it.  It  was  not  spoken  of  and  was  unauthorized. 
The  reformation  of  a  contract  upon  such  facts  and  such  legal  conclu- 
sion of  fraud  is  almost  matter  of  course.  When  the  plaintiff  applied 
for  a  renewal  and  it  was  agreed  upon,  it  meant  the  repetition  of  the 
policy  in  terms  which  had  been  agreed  upon.  The  rules  which 
govern  applications  of  this  kind  have  been  elaborately  discussed, 
in  many  cases,  and  it  may  be  supposed  that  some  of  them  are 
settled  so  as  to  be  securely  applied. 

It  can  be  said,  it  seems  with  certainty,  that  fraud  need  not  be 
expressly  charged.  It  is  sufficient  if  it  is  fairly  deducible  from  the 
f acls  established.  And  further,  that  where  it  exists  the  relief  sought 
will  be  granted  and  the  contract  reformed.  The  insertion  of  such  a 
clause  as  mentioned,  without  an  agreement  therefor  or  notice,  was  as 
already  suggested,  a  fraud  in  legal  contemplation.  (Story's  Equity 
Jur.,  §§  154,  155 ;  Lyman  v.  The  United  Ins.  Co.^  17  Johns.,  373  ; 
Bid/well  V.  The  Astor  Mutual  Ins.  Co.,  16  K  Y.,  263 ;  Rider  v. 
P(mea,  28  id.-,  310  ;  WeUes  v.  Tates,  44  id.,  525.) 

A  careful  examination  of  the  case  has  not  revealed  error  in  the  find- 
ings or  the  validity  of  any  exception  taken.  The  testimony  on  the  part 
of  the  defense  in  some  respects  corroborates  that  given  on  behalf  of 
the  plaintiff.  It  is  true  that  neither  the  plaintiff's  agent  nor  her- 
self read  the  first  policy,  but  it  is  also  true  that  both  supposed 
they  had  secured  immunity  from  loss  if  the  property  was  destroyed 
to  which  the  policy  applied.  This  was  the  object  they  had  in 
view  and  this  was  accomplished  by  the  first  policy.  The  fact  of 
their  not  having  read  it,  did  not  justify  the  defendant  in  substi- 
tuting one  differing  from  it  in  an  important  respect  without  notice, 
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which,  88  already  suggested,  was  not  given  in  this  case.  The  testi- 
mony with  regard  to  this  new  policy  leads  to  the  conclusion  that 
the  plaintifFs  agent  wanted  and  supposed  that  he  would  obtain 
insurance  upon  the  property  and  not  of  the  debt,  and  that  if  the 
property  were  destroyed  by  fire  the  plaintiff  would  be  paid. 

It  is  said,  however,  assuming  that  the  policy  should  be  reformed, 
the  plaintiff  cannot  succeed  because  this  action  was  not  commenced 
within  twelve  months  after  the  loss  occurred,  but  there  are  answers 
to  the  proposition  which  seem  to  be  conclusive.  The  policy  issued 
contained  the  following  clause :  "  When  insured  as  a  mortgagee, 
the  loss  shall  not  be  payable  until  payment  of  such  portion  of  the 
debt  shall  have  been  enforced  as  can  be  collected  out  of  the  original 
security  to  which  this  policy  may  be  held  as  collateral,  and  this 
company  shall  then  only  he  liable  to  pay  such  sum,  not  exceeding 
the  amount  insured,  as  cannot  be  collected  out  of  such  primary 
security."  It  will  be  perceived,  however,  that  it  contemplates  the 
adoption  of  all  the  proceedings  necessary  to  obtain  from  the 
original  security  the  payment  of  the  debt  to  which  the  policy 
relates,  and  that  the  defendant  shall  be  called  upon  to  pay  only 
such  sum  as  cannot  be  thus  collected.  It  is,  perhaps,  not  necessary 
to  say  that  this  is  wholly  inconsistent  with  the  covenant  requiring 
the  commencement  of  an  action  within  twelve  months,  because  the 
enforcement  of  the  demand  secured  by  the  mortgage  might  involve 
years  of  litigation  which  must  be  exhausted  before  the  defendant's 
liability  would  accme.  The  provision  does  not,  therefore,  apply. 
It  is  designed  to  cover  only  the  claims  which  originate  in  the  loss 
of  property  insured,  and  as  to  which  the  defendants  are  primarily 
liable.  This  is  our  conclusion  on  the  policy,  as  it  exists.  If,  how- 
ever, we  consider  the  proposition  with  reference  to  the  contract  as 
the  plaintiff  avers  it  to  have  been  made,  then  the  answer  is  that  the 
action,  to  be  commenced  under  the  provisions  of  the  policy  for  the 
loss,  does  not  accrue  until  the  judgment  reforming  it  is  pronounced. 

The  effect  of  changing  the  policy,  is,  therefore,  substantially  to 
render  nugatory  the  limitation  under  consideration. 

We  think  the  judgment  should  be  aflBrmed,  with  costs. 

Davis,  P.  J.,  and  Inoalls,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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ISAAC  Y.  FRENCH,  as  Receiver  of  THE  CENTRAL  PARK 
SAVINGS  BANK  IN  THE  CITY  OF  NEW  YORK,  Appel- 
lant, V.  JOSEPH  E.  REDMAN  and  others,  Respondents. 

Trustees  of  scmngs  bank — purchase  of  real  estate  by  —  lolien  unnutliorieed. 

A  fcavlngs  bafik  in  New  York  was  incorporated  in  1807.  During  the  years  186i, 
1868  and  1869  the  expenditures  exceeded  the  receipts;  in  1870  and  1871  the 
receipts  were  in  excess  of  the  expenditures,  and  m  1872  and  1873  the  expendi 
tures  again  exceeded  the  receipts.  In  the  latter  year  the  trustees  of  the  bank 
purchased  four  lots,  three  of  which  were  sold,  and  on  the  fourth  a  banking 
house  was  erected.  This,  action  was  brought  by  a  receiver  of  the  bank  against 
the  trustees  to  recover  damages  alleged  to  have  been  sustained  by  the  bank- 
from  such  purchase,  on  the  ground  that,  as  the  charter  limited  the  power  of 
the  trustees  to  purchase  real  estate  to  a  lot  and  banking-house,  tl)at  the  purchase 
of  the  four  lots  by  the  trustees  when  they  needed  but  one«  and  the  purchase  of 
even  one  lot  in  the  then  condition  of  the  bank,  was  an  abuse  of  discretion,  and 
illegal  and  unauthorized. 

Held,  that  the  question  as  to  whether  or  not  the  purchase  of  the  land,  considering 
the  financial  condition  of  the  bank,  was  a  reasonable  exercise  of  the  discretion 
vested  in  the  trustees,  was  a  question  for  the  jury,  and  that  it  was  error  for  the 
court  to  withdraw  that  question  from  them.  ' 

Appeal  from  a  judgment  dismissing  the  complaint  entered  at  the 
Circuit,  and  from  an  order  allowing  separate  bills  of  costs  to  each  of 
the  defendants. 

The  action  was  brought  bjthe  plaintiff,  as  receiver  of  the  Central 
Park  Savings  Bank,  against  ten  of  its  trustees  to  recover  some  $15,000 
claimed  to  have  been  lost  by  reason  of  an  illegal  purchase  of  real 
estate.  The  power  of  the  trustees  to  purchase  real  estate  was  lim-r 
ited  by  the  amended  charter  to  "  a  lot  and  banking-house  requisite 
for  the  transaction  of  its  business,  and  for  an  income  from  such 
parts  of  the  same  as  are  not  required  for  its  own  use."  By  deed 
dated  May  1, 1873,  the  bank  bought  of  Anson  Backus  a  piece  of 
land  at  the  north-west  comer  of  Third  avenue  and  Forty-eighth 
street,  in  the  city  of  New  York,  for  $74,500.  The  premises 
embraced  four  lots,  three  fronting  on  Third  avenue,  and  one  in  the 
rear,  fronting  on  Forty-eighth  street.  The  conveyance  was  not 
made  directly  to  the  bank,  but  was  made  to  Gtearty,  Gary  and 
Redman,  three  of  the  trustees,  who  afterwards  conveyed  as  the  bank 
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directed.  The  trastees,  however,  bought  for  the  bank,  and  the  con- 
sideration was  paid  by  the  bank's  money.  Subsequently  they  con- 
veyed lot  No.  1  to  the  bank  and  a  banking-house  was  erected 
thereon.  The  other  three  lots  they  conveyed  to  different  individ- 
uals. Counsel  for  plaintiff  claimed,  taking  the  transaction  as  a 
whole,  and  charging  the  cash  paid  out,  with  broker's  fees,  interest, 
taxes,  etc.,  down  to  the  time  the  receiver  was  appointed,  and  credit- 
ing the  prices  received  for  the  parts  sold,  with  interest,  and  estimat- 
ing the  lot  on  hand  (as  distinguished  from  the  lot  and  buUding),  there 
was,  in  round  numbers,  a  loss  of  $15,205.55.  It  was  also  claimed  by 
him  that  the  bank  was  insolvent  at  the  time  of  the  purchase.  It 
appeared  that  the  bank  was  incorporated  in  1867 ;  that  during  the 
years  1867,  1868  and  1869  the  expenditures  exceeded  the  receipts ; 
that  during  the  years  1870  and  1871  the  receipts  were  in  excess  of 
the  expenditures,  and  that  in  1872  and  1873  the  expenditures  again 
exceeded  the  receipts. 

Plaintiff  on  the  trial  claimed  :  First,  that  the  purchase  of  four 
lots,  when  one  only  was  requisite  for,  and  intended  for,  a  bank- 
ing-houjBe,  was  illegal,  and  subjected  the  trustees  concerned  in  it 
to  all  the  loss  sustained  thereby.  The  defendants  claimed  that  the 
loss,  if  any,  in  the  transaction  was  on  the  comer  lot,  No.  1,  the 
purchase  of  which,  if  it  had  been  made  alone,  was  authorized  by  the 
charter.  The  plaintiff  claimed  that  the  purchase  being  in  gross,  it 
was  impossible  to  distinguish  or  apportion  the  loss,  and  that  the 
defendants  were  liable  for  the  whole.  Secondly,  the  plaintiff 
claimed  that  in  the  then  condition  of  the  bank,  which  was  insolvent, 
and  had  been  running  behind  for  several  years,  it  was  an  act  of 
gross  negligence  and  mismanagement  (even  if  the  purchase  of  all 
the  lots  were  legal)  to  invest  all  the  available  assets  in  a  bank  build- 
ing.    And  the  plaintiff  asked  to  go  to  the  jury  on  this  question. 

The  court  disposed  of  the  first  point  by  holding  that  the  evidence 
showed  that  the  three  lots,  Nos.  2,  3  and  4,  did  not  cause  a  loss. 
On  the  second  point,  the  court  held  that  there  was  no  evidence  of  a 
want  of  due  care,  skill  and  judgment  sufficient  to  go  to  the  jury  on. 

Jp".  C.  JBo/rlow,  for  the  appellant.  As  to  the  gross  negligence  of 
the  trustees  in  making  the  purchase  in  view  of  the  financial  condition 
of  the  bank,  the  counsel  cited :  Pontohartrain  RwHroad  Company  v 
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Pcmldmg  (11  Louis  [O.  8.],  41 ;  6  Louis  Oond.  R.,  30) ;  Percy  v. 
MiUondon  (3  Louis  [O.  8.],  568  ;  2  Louis  Cond.  R.,  364) ;  Attorney- 
Oeneral  v.  Sutton  (1  Craig  &  Phil.,  1) ;  Morse  on  Banking  [ed.  of 
1870),  116  ^  seq.  Some  point  was  made  that  certain  of  the  trus- 
tees were  not  present  at  the  meetings  at  which  the  purchase  was 
made,  and  hence  are  not  liable.  Trustees  are  not  heard  to  say  that 
they  did  not  know  the  acts  of  their  corporations.  (8ee  Pdl/mer  v. 
Yatesy  3  8and.,  127,  and  at  pp.  159, 160  ;  Osgood  v.  Laytin^  5  Abb. 
[N.  8.],  1,  and  at  p.  9  ;  Morse  on  Banking  [ed.  of  1870],  at  foot  of 
p.  118 ;  Bcmk  Gomra.  v.  Bh  of  Buffalo,  6  Paige,  497.) 

E.  EUery  Andersouy  for  the  respondents.  Trustees  are  not  liable 
for  losses  resulting  from  mistake  either  of  fact  or  of  law.  {Scott  v. 
De  Pcyster,  1  Edw.  Ch.,  513 ;  MiU&r  v.  Proctor,  20  Ohio  8t.,  442 ; 
OcMd  V.  Brcmch  Bk.  qf  Mobile,  11  Ala.,  191 ;  Hodges  v.  N.  K 
Screw  Co.,  1  R.  I.,  312 ;  Hannan  v.  Tcippenden,  1  East,  555 ; 
Overend  v.  Chimey,  4  Ch.  Ap.,  701 ;  Green's  Brice's  Ultra  Vires, 
note,  407,  408.) 

Brady,  J. : 

Assuming  that  the  purchase  of  four  plots  of  land  were  necessary 
for  the  banking-house  contemplated  by  the  resolution  to  build,  it 
appears  that  three  of  the  plots  were  sold,  and  as  the  result  the  plot 
left  cost  $29,250.  This,  it  would  seem  from  the  evidence,  was  a 
fair  price  for  it  when  purchased,  although  by  the  depreciation  in  real 
estate  it  was  not  worth  more  than  $22,000  when  this  action  was  tried. 
If  it  was  fairly  worth  the  sum  which  it  cost  when  it  was  bought, 
then  no  charge  of  improvidence  or  wrong  can  be  sustained  unless 
the  purchase  itself,  under  the  then  existing  circumstances,  was 
wholly  unwarranted.  It  is  a  notorious  fact  that  real  estate  has,  dur- 
ing the  period  of  five  years  last  past,  depreciated  in  all  the  8tate8 
and  in  Europe,  a  result  from  causes  to  which  it  is  not  necessary  to 
refer.  It  is  equally  notorious  that  loans  made  upon  real  estate  iu 
this  county,  and  elsewhere  situate,  and  by  corporations  exercising 
care,  have  not  been  realized  by  the  sale  of  the  securities  pledged, 
owing  to  the  depreciation  mentioned. 

The  difference  between  the  values  of  1873,  1875,  1876  and  1877 
are  easily  accounted  for,  therefore,  and  readily  understood.     The 
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mere  fact  of  the  depreciation  is  consequently  insufficient  to  sustain 
any  charge  of  wrong  done,  and  suggests  the  inquiry,  as  already  inti- 
mated, whether  the  purchase  was  unjustifiable.  The  bank  was  not 
at  the  time  the  land  was  selected  a  success,  and  nothing  in  the  case 
revealed  warrants  the  conclusion  that  it  would  be.  During  its  exist- 
ence, except  for  the  years  1870  and  1871,  its  outlays  were  more  than 
its  receipts ;  and  in  1872,  the  year  succeeding  the  last  prosperous 
year,  the  amounts  paid  out  exceeded  the  sums  received  by  more  than 
$2,000,  The  land  was  purchased  in  1873,  and  in  the  year  succeed- 
ing that  in  which  as  just  stated  the  outlays  exceeded  the  receipts. 
How  could  it,  then,  be  possible  that  any  new  building  was  neces- 
sary for  the  business  of  the  bank  beyond  what  it  occupied,  and  if 
it  was  not,  how  can  the  purchase  of  the  excessive  plots  be  construed 
afi  other  than  an  intention  to  speculate,  and  thus,  if  successful, 
increase  the  assets  of  the  bank  i  It  is  true  that  the  right  to  the 
exercise  of  their  judgment  and  discretion  may  protect  its  officers, 
but  these  elements  of  human  action  must  rest  upon  something 
other  than  mere  caprice,  and  upon  something  which  has  substance, 
some  thing  which  business  men  would  estimate  as  of  value,  and 
sufficient  for  operations  connected  with  the  subject  to  which  it 
related.  For  these  reasons,  without  any  extended  examination  of 
the  authorities  kindred  to  the  subject,  it  is  quite  apparent  that 
whether  the  discretion  was  abused  is  a  question  for  determination. 
The  learned  justice  presiding  at  the  trial  so  treated  the  issues  pre- 
sented. He  proclaimed  that  there  was  nothing  in  the  case  to  show 
that  at  the  time  the  purchase  was  made  it  was  such  an  excess  of 
authority  on  their  part  or  such  a  want  of  judgment  as  to  make  them 
personally  liable  for  the  result.  In  this  we  think  he  may  have  been 
mistaken,  and  that  under'  the  circumstances  the  question  was  a 
proper  one  for  the  jury  to  consider  and  decide.  The  facts  detailed 
are  sufficient  to  demonstrate  that  a  jury  might  regard  the  purchase 
as  one  which  the  financial  condition  of  the  bank  did  not  at  all  wai^ 
rant,  and  draw  thence  the  conclusion  of  wrong  intended  or  liability 
incurred  by  unjustifiable  expenditure. 

The  defendants  would  have  the  benefit  on  the  investigation  of  the 

charge  against  them  of  such  evidence  as  they  might  present  in 

defenBe,  and  of  the  doctrines  of  ignorance  of  the  facts,  of  innocence 

and  of  good  faith  so  far  as  they  could  be  applied,  and  might  clearly 

Hun  — Vol.  XIII.        64 
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exculpate  themselves  from  all  imputation.  The  evidence  given 
called  upon  them  to  respond.  There  was  2i  prima /aoie  case  against 
them,  which  demanded  consideration  at  the  hands  of  the  jury.  The 
respondents  placed  great  confidence  in  the  case  of  Scott  v.  De  Fey- 
ater  (1  Edw.  Ch.,  613),  and  with  some  plausibility,  as  an  authority 
for  the  proposition  that  on  the  facts  disclosed  the  defendants  are 
relieved  from  all  liability,  there  being  no  charge  of  dishonesty  or 
willful  wrong  established  against  them. 

A  careful  examination  of  that  case  dissipates  the  thought  of  its 
advantage  to  them,  as  assumed.  So  far  as  it  bears  analogy  to  this 
case,  the  result  is  that  the  conduct  of  the  trustees  was  regarded  as 
an  innocent  mistake  or  error  of  judgment. 

The  circumstances  were  peculiar,  but  fully  sustained  tlie  conclu- 
sion expressed.  Whether  the  conduct  of  the  defendants  complained 
of  was  an  innocent  mistake  or  a  mere  error  of  judgment,  it  was  the 
province  of  the  jury  to  determine,  and  from  which  they  were  pre- 
vented by  the  dismissal  of  the  complaint.  We  think  the  case  should 
have  been  submitted  to  the  jury,  and  that  the  omission  to  allow  it  to 
be  done  was  error. 

Judgment  reversed,  with  costs  to  abide  event. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


THE  BERKSHIRE  WOOLEN  COMPANY,  Plaintiff,  u 
AUGUSTUS  D.  JUILLARD,  Receiver,  and  others, 
Defendants. 

Bond   signed  by  pa/rtners  tnditiduaUy — when  it  constitutes  a  firm  obligation  — 
JRemedy  against  the  individuals  and  aUo  against  tlie  reeeirer  of  the  firm. 

In  April,  1873,  two  mills  in  the  State  of  Connecticut  were  indebted  to  the  firm 
of  Hoyt,  Spragues  &  Co.,  in  the  sum  of  $1,000,000,  the  payment  of  which  was 
guaranteed  to  them  by  one  Chapin;  one  of  the  members  of  the  firm,  acting  in 
behalf  of  the  firm  and  of  Chapin,  applied  to  certain  banks  for  the  purpose  of 
procuring  a  loan  of  $600,000,  which  loan  was  made  upon  the  execution  of  a 
joint  and  several  bond  for  that  sum  by  Chapin  as  principal,  and  by  the  indi* 
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vidual  members  of  the  firm  of  Hoyt,  Spragues  &  Co.,  as  sureties,  and  of  a 
mortgage  as  collateral  thereto,  given  by  Chapin.  The  money  arising  from  the 
loan  was  applied  upon  the  debt  guaranteed  by  Chapin.  Subsequently  the  firm 
of  Hoyt,  Spragues  &  Co.  became  insolvent,  and  default  having  been  made  in 
payment  of  the  interest,  the  mortgage  was  foreclosed.  In  this  proceeding  it 
was  sought  to  recover  from  the  receiver  of  the  firm  assets,  the  deficiency  aris- 
ing upon  the  sale. 

HBid,th&t  as  the  bond,  although  signed  by  the  members  of  the  Ann,  as  indi- 
viduals, was  in  fact  given  to  secure  the  payment  of  a  debt  due  to  the  firm,  and 
was  for  its  benefit,  it  was,  therefore,  a  firm  obligation,  and  was  payable  out  of 
its  assets. 

Had,  further,  that  the  fact  that  actions  had  already  been  commenced  in  this  court 
against  the  surviving  sureties,  and  the  execuors  of  those  who  were  dead,  did 
not  prevent  its  enforcement  against  the  finn. 

Appeal  from  an  order  made  at  the  Special  Term  overruling 
exceptions  to  the  report  of  a  referee. 

By  the  decree  in  this  action,  dated  January  6,  1876,  it  was 
adjudged  that  the  firm  of  Hoyt,  Spragues  &  Co.  was  insolvent,  and 
that  the  estate,  assets  and  effects  of  said  firm  in  the  hands  of  the 
defendant  Juillard,  receiver,  constituted  a  fund,  out  of  which  the 
plaintiflE,  a  creditor  of  said  firm,  and  other  creditors,  upon  proof  of 
their  claims,  were  entitled  to  be  paid  in  accordance  with  their 
respective  rights. 

WiDiam  P.  Dixon,  Esq.,  was  by  said  decree  appointed  referee,  to 
take  proof  of  the  claims  of  the  creditors  of  Hoyt,  Spragues  &  Co., 
filed  with  him,  and  of  any  objection  thereto,  and  to  determine  the 
validity  of  such  claims  so  presented  to  him. 

Five  savings  banks  in  Providence,  viz. :  The  People's  Savings 
Bank,  the  Franklin  Institution  for  Savings,  the  City  Savings  Bank, 
the  Union  Savings  Bank,  and  the  Cranston  Savings  Bank,  accord- 
ingly filed  with  the  referee  a  claim  (No.  499)  against  the  assets  of 
the  firm  of  Hoyt,  Spragues  &  Co.  Proof  was  taken  in  support 
of  said  claim,  and  when  the  claimant  rested  the  counsel  for  the 
receiver  moved  to  dismiss  the  claim.  The  motion  was  granted  by  the 
referee.  Before  the  filing  of  the  referee's  report  the  claimants 
requested  the  referee  to  make  certain  findings  of  fact.  He  declined 
to  do  so,  and  the  claimants  duly  excepted.  The  referee  thereupon 
filed  his  report,  to  which  exceptions  were  duly  filed  by  the  claim- 
ants. The  claim  filed  with  the  referee  is  based  upon  a  bond  made 
by  Josiah  Chapin,  as  principal,  and  the  several  members  of  the  firm 
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of  Hoyt,  Spragues  &  Co.,  viz. :  Edwin  Hoyt,  William  Brenton 
Green,  Amasa  Sprague,  William  Spragne,  Neheraiali  Knight  and 
Albert  S.  Gallup,  as  sureties,  to  the  banks  above  named.  The 
bond  in  terms  bound  the  obligors  in  the  sum  of  $1,200,000,  and  for 
the  payment  of  that  sum  the  obligors  "  bind  themselves  and  each  of 
them,  and  any  six,  five,  four,  three  or  two  of  them,  their  and  each 
of  their  and  any  six,  five,  four,  three  or  two  of  their  heirs,  executors 
and  administrators,  jointly,  severally  and  respectively,  firmly  by  these 
presents." 

The  receiver's  couusel  and  the  counsel  for  plaintiff  in  the  above- 
entitled  action  filed  objections  to  the  claim  being  entertained  by  the 
referee,  which  may  be  briefiy  stated  as  follows,  viz. :  The  claim  as 
presented  is  not  a  claim  against  the  assets  of  the  firm  of  Hoyt, 
Spragues  &  Co.  It  is,  at  best,  a  claim  against  the  several  estates  of 
the  members  of  said  firm  and  against  their  joint  estates,  but  not 
against  their  partnership  estate. 

Evidence  was  offered  by  the  claimants  and  appellants  before  the 
referee  tending  to  establish  that  for  some  time  prior  to  the  4th  of 
April,  1873  (the  date  of  the  bond),  the  Riverside  Mills  and  the  City 
Woolen  Company  had  had  business  relations  with  the  firm  of  Hoyt, 
Spragues  &  Co.,  and  were  then  indebted  to  that  firm  in  an  amount 
exceeding  $1,000,000.  Josiah  Chapin,  of  Providence,  the  principal 
obligor  of  the  above-mentioned  bond,  had  duly  guaranteed  the 
indebtedness  of  the  Riverside  Mills  and  the  City  Woolen  Company 
to  Hoyt,  Spragues  &  Co.  Mr.  Gallup,  one  of  the  above-named 
sureties,  and  a  member  of  said  firm  of  Hoyt,  Spragues  &  Co.,  acting 
on  behalf  of  such  firm,  negotiated  a  loan  from  the  above-named 
banks,  the  claimants,  of  $600,000  for  the  purpose  of  enabling  Mr. 
Josiah  Chapin  to  reduce  the  indebtedness  of  the  respective  mills 
above  named  to  the  firm  of  Hoyt,  Spragues  &  Co.,  which  the  mills 
were  unable  to  pay,  and  for  which  he  (Chapin)  had  become  guaran- 
tor. For  the  purpose  of  accomplishing  this  object  and  loan,  Mr. 
Gallup,  acting  on  behalf  of  the  firm  of  Hoyt,  Spragues  &  Co.,  vis- 
ited the  banks  in  Providence,  and  accordingly  arranged  the  matter, 
as  hereinafter  stated.  The  banks  acceded  to  the  proposition  on  the 
following  terms :  A  bond  to  be  executed  for  the  sum  of  $1,200,000 
by  Mr.  Josiah  Chapin,  as  principal,  and  the  members  of  the  firm  of 
Hoyt,  Spragues  &  Co.,  as  sureties,  the  bond  to  bind  the  joint  and  seve- 
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ral  estates  of  tlie  members  of  the  said  finn.  As  additional  security  for 
said  bond,  Josiah  Chapin  was  to  execute  and  deliver  to  certain  tims- 
tees  a  mortgage  upon  certain  real  estate  situated  in  Providence.  The 
sureties  named  in  the  bond  were  to  covenant  with  Josiah  Chapin 
that  they,  and  not  the  said  Josiah  Chapin,  should  pay  the  interest  on 
the  bond  and  the  taxes,  etc.,  on  the  real  estate  so  mortgaged.  The 
money  was  to  be  paid  on  the  order  of  Chapin  directly  to  Hoyt, 
Spra^es  &  Co.  The  agreement  so  entered  into  was  carried  out. 
The  first  six  months'  interest  was  deducted  from  the  loan.  The  second 
six  months'  interest  was  paid  by  the  firm  of  Hoyt,  Spragues  &  Co. 
The  banks  not  having  advanced,  inter  sese,  an  equal  amount  of 
money  towards  the  loan,  in  order  to  designate,  as  between  them- 
selves, the  exact  amount  which  each  had  advanced  to  the  common 
pool,  required  Mr.  Chapin  to  deliver  simultaneously  with  the  execu- 
tion of  the  bond  and  mortgage  to  each  of  them  his  promissory  note, 
"  for  the  sake  of  convenience,"  for  the  several  sums  of  money  which 
each  bank  advanced  to  the  common  loan.  The  notes  were  so  exe- 
cuted and  delivered  for  the  purpose  designated,  i.  <?.,  "  for  the  sake 
of  convenience,"  and  it  was  so  expressed  in  the  bond.  Default  was 
made  in  the  payment  of  the  principal,  and  thereupon  the  trustees 
named  in  the  mortgage  duly  disposed  of  all  the  real  estate,  and 
after  accounting  for  all  the  net  proceeds  of  the  sale,  a  deficiency 
exists  on  the  bond  to  an  amount  exceeding  $325,000.  The  claim  of 
the  claimants  and  appellants  consists  of  such  deficiency. 

CTias.  Trdcy,  Ghas.  M.  Da  Costa  and  Z.  //.  Arnold^  Jr.^  for 
The  People's  Savings  Bank  and  others,  claimants  and  appellants. 
The  fact  of  the  firm  name  not  having  l)een  signed  to  tlie  bond, 
though  executed  by  all  the  members  of  the  finn,  does  not  prevent 
its  being  regarded  as  a  firm  obligation.  {Ex  parte  Hunter^  1  Atk. 
Ch.,  223,  p.  225;  Oalway  v.  Matthew,  1  Campb.,  403;  Filley 
V.  PhdpSy  18  Conn.,  295 ;  Agawamfi  Bh  v.  Morris^  4  Cush.,  99 ; 
De  Jametea  Executors,  31  Ala.,  232,  233;  Burnley  v.  Rice,  18 
Texas,  481 ;  Ba/rrison  v.  Jackson,  7  T.  R.,  203.)  The  doctrine  of 
election  which  prevailed  in  England  at  one  time,  as  applied  to  cases 
like  the  present,  has  long  since  been  exploded  there.  [Eau  parte 
Stone  [Law  Rep.],  8  Ch.  App.,  914.)  It  never  obtained  a  foothold 
in  this  country,  for  it  is  well  settled  by  both  State  and  national 
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authorities  that  where  a  valid  claim  exists  against  a  joint  and  seve- 
ral fund  in  bankruptcy  or  in  insolvency,  it  can  be  enforced  against 
both,  although,  of  course,  it  can  only  be  collected  once.  {In  re 
Fa/mierer,  6  Law  R.,  21 ;  In  re  Bigdow,  2  N.  B.  R.,  371,  373; 
id.,  3  Ben.,  146 ;  7  N.  B.  R.,  217 ;  Mead  v.  N^at  Bk.  of  FayeUeviUe, 
6  Blatch.,  180  ;  Story's  Eq.  Jur.,  §  645 ;  In  re  Bradley,  2  Bis.,  517.) 

Thomas  H.  Hvibba/rd,  for  the  plaintiff,  respondent.  A  joint  and 
several  obligation  in  writing  executed  by  partners  in  their  individual 
names,  and  not  in  the  name  or  style  of  the  partnership,  is  not  a  part- 
nership obligation.  Nor  can  the  holders,  in  case  of  insolvency,.claim 
from  the  partnership  funds.  (Parsons  on  Part.,  125,  126,  215 ;  1 
Lindley  on  Part.,  355 ;  Tv/mer  v.  Jaycox,  40  N.  T.,  470 ;  Nat.  £k 
of  Salem  v.  Thomxis^Vl  id.,  15 ;  Forsyth  v.  Woods,ll  Wal.,484; 
Perrmg  v.  Hone,  4  Bing.,  32 ;  Grouch  v.  Bovmian,  3  Humph., 
209 ;  Ma/rshaU  v.  Golmam,,  2  Jac.  &  W.,  266.)  The  parol  testi- 
mony offered  by  the  claimants  to  show  that  the  bond  was  intended 
to  create  a  partnership  liability  was  wholly  incompetent  and  imma- 
terial, and  the  referee  was  right  in  not  basing  any  finding  upon  it. 
{Belloni  v.  Freeborn,  63  K  Y.,383,  389 ;  Gates  v.  McKee,  3  Kern., 
232, 235 ;  Greenl.  on  Evi.,  §§  277,  282 ;  Brovrti  v.  OuHiss,  1  Comst., 
321 ;  GoodeU  v.  Smith,  9  Gush.,  592,  594 ;  Poppenhusen  v.  Seeley, 
3  Keyes,  150,  153.  Although  at  law  the  partners  might  be  sued 
and  the  property  of  the  firm  as  the  joint  property  of  six  of  the 
parties  taken  under  execution,  this  has  no  bearing  upon  the  dis- 
tribution of  partnership  assets  in  equity  after  the  firm  has  become 
insolvent.  A  bond  signed  by  the  members  of  a  firm  in  their  indi- 
vidual names,  as  sureties,  is  not  a  claim  against  the  firm  in  bank- 
ruptcy or  insolvency  proceedings,  even  wlien  the  consideration 
passed  to  the  firm.  (Bump  on  Bankruptcy  [9  ed.],  245;  In  re 
F,  F.  Holhrook  <&  Go.,  2  LoweU's  Dec,  259 ;  In  re  Webb  v.  John- 
son,  2  Bank.  Reg.,  614 ;  In  re  Bucyrus  Machvne  Go,,  5  Bank.  Reg., 
303 ;  In  re  MiMer,  1  N.  Y.  Leg.  Obs.,  38  ;  In  re  Herrick,  13  Bank. 
Reg.,  312  ;  In  re  Weston,  12  Mete,  1 ;  Ra/rmon  v.  Clark,  13  Gray, 
114,  122 ;  Qay  cfe  Co.  v.  Johnson,  45  K  H.,  587 ;  Mayna/rd  v.  Fel- 
lows, 43  id.,  258 ;  Forsyth  v.  Woods,  11  Wal.,  484 ;  In  re  Roddin  d 
EamfMton,  6  Bis.,  377.)  The  claimants  have  elected  to  proceed 
against  the  separate  estates  of  the  individuals  who  executed  the 
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bond,  and  would  thereby  have  waived  their  right  to  proceed  against 
the  joint  e8tat.e  had  such  a  right  ever  existed.  (Lindley  on  Part., 
1013-1025 ;  CoUyer  on  Part.,  §§  940-948 ;  Ex  parU  HiU,  2  Dea., 
249 ;  Purge  on  Suretyship,  500 ;  Avery  &  Hobbs  on  Pankruptcy, 
308  ;  Mead  v.  JSTat,  Bk.,  2  Pank.  Reg.,  177  ;  In  re  F.  F.  Holhrook 
&  Co.,  2  Lowell's  Dec.,  262,  U.  S.  Dist.  Ct.  for  Mass.,  1877; 
In  re  Howard,  Cole  ds  Co.,  4  Pank.  Reg.,  577  ;  Mead  v.  N^at.  Bk., 
stipra.) 

Pbady,  J. : 

It  is,  to  my  appreciation  of  the  facts  developed  in  this  proceed- 
ing, quite  apparent  that  the  engagement  of  the  members  of  the 
firm  of  Hoyt,  Spragues  &  Co.  as  sureties  for  Chapin  was  directly 
connected  with  the  interest,  and  therefore  for  the  benefit,  of  the  firm 
as  such.  The  facts  seem  to  leave  no  room  to  doubt  this  deduction. 
They  were  the  creditors  of  Mr.  Chapin,  and  one  of  them  acting  on 
behalf  of  the  firm,  and  for  Mr.  Chapin  as  well,  negotiated  a  loan 
from  the  claimants,  the  amount  of  which  was  to  be  applied  to 
reduce  the  indebtedness  of  Mr.  Chapin.  The  loan  was  made  to 
him,  and  he  was  therefore  the  principal,  but  the  members  of  the 
firm  for  considerations  expressed  in  the  instrument  became  sure- 
ties for  the  payment  of  the  loan,  which,  through  the  instrumen- 
t^ty  of  one  of  its  members,  was  accomplished  and  for  the  benefit  of 
the  firm.  In  other  words,  the  money  was  thus  obtained  to  pay  a  part 
of  the  indebtedness  of  Chapin  to  the  firm,  and  in  order  to  secure  it 
they  guaranteed  its  payment.  The  transaction  was  in  effect  a  qiiasi 
loan  to  the  firm,  which  they  might  or  might  not  be  called  upon  to 
refund,  that  incident  depending  upon  the  value  of  the  pledge  made 
by  Chapin  and  his  ability  to  meet  the  obligation  imposed  by  the 
loan.  The  money  having  been  thus  received  and  used  by  the  firm, 
their  joint  and  several  obligation  was  in  legal  effect,  though  not  in 
precise  terms,  the  undertaking  of  the  firm  for  its  benefit  and  advan- 
tage. The  members  of  the  firm  by  it  assumed  an  obligation  for 
their  joint  advantage  as  a  copartnership,  the  whole  transaction  hav- 
ing no  other  object  in  view.  When  a  joint  obligation  is  executed 
by  the  individual  members  of  a  copartnership  for  a  consideration 
passing  to  it,  although  it  be  not  in  the  name  of  the  firm,  the  liability 
incurred  becomes  one  of  the  partnership,  and  when  matured  is  enti- 
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tied  to  priority  of  payment  out  of  the  assets  over  the  private  debts 
of  the  copartners.  There  is  no  distinction  in  favor  of  debta  directly 
contracted  in  the  firm  name.  If  the  debt  exists  as  one  of  the  firm, 
its  statvrS  is  instantly  determined.  {Expa/rte  liunter^  1  Atk.  Ch., 
225,  and  cases  cited ;  Qahoay  v.  Matthews^  1  Campb.,  403 ;  FiUey 
V.  Phelps^  18  Conn.,  295 ;  Agawam  BL  v.  Morris,  4  Oiisli.,  99 ; 
Turner  v.  Jaycox,  4U  N.  Y.,  470 ;  For&yth  v.  Woods,  11  WaL,  484.) 

In  the  last  case  Mr.  Justice  Stbong  said :  "  If  a  firm  be  composed 
of  two  persons  associated  for  the  conduct  of  a  particular  branch  of 
business,  it  can  hardly  be  maintained  that  the  joint  contract  of  the 
two  partners  made  in  their  individual  names,  in  respect  to  a  matter 
which  has  iw  connection  with  the  firm  Jmsiness,  creates  a  liability  of 
the  firm  aa  such."  (See,  also,  FrcmJdin  v.  JFairohUd,  64  N.  Y., 
471.) 

The  reporter's  note  in  Tui^ner  v.  Jaycox  {supra)  does  not  seem 
to  be  warranted  by  the  case.  One  of  the  questions  therein  consid- 
ered was  whether  a  note  made  by  the  members  of  a  firm,  though 
not  in  the  firm  name,  and  given  for  money  used  by  the  firm,  was  a 
partnership  debt,  and  it  was  declared  to  be  of  that  character.  The 
doctrine  that  a  joint  note  of  individual  partners  was  not,  per  se,  a 
partnership  debt  was  doubtless  appended  to  prevent  any  misimder- 
standing  of  the  opinion  delivered.  If  such  was  not  its  object,  then 
the  reporter's  note  seems  to  have  been  unnecessary. 

If  the  question  be  considered  in  reference  to  the  intention  of  the 
contracting  parties,  there  is  little  opportunity  for  discussion  as  to 
the  intent.  No  other  surety,  than  those  composing  the  firm  was 
called  upon  to  unite  in  the  obligation  given,  and  no  one  was  inter- 
ested in  the  consummation  of  the  transaction  but  Chapin  and  the 
firm,  but  more  particularly  the  latter,  to  whom  the  proceeds  all 
went,  and  whose  obligations  to  each  other  when  the  money  was 
received  immediately  became  those  of  partners  in^r  sese.  The 
money  became  assets  at  once,  and  becoming  thus  amalgamated,  con- 
tinues to  be  represented  by  what  is  left  either  in  whole  ot  pro  tanio. 

The  counsel  for  the  receiver  seems  to  think  that  the  claimants 
having  commenced  an  action  against  the  surviving  obligors  and  the 
executors  of  Hoyt  and  Knight,  they  have  waived  any  right  to  pro- 
ceed against  the  joint  estate,  if  such  ever  existed.  This  is  an  erro- 
neous view  of  the  effect  of  the  procedure  mentioned.     In  several 
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cases  it  has  been  held  that  the  creditor  had  the  right  in  bankraptcj 
to  prove  his  debt  against  the  firm  and  an  individual  member  signing 
the  obligation,  and  was  not  obliged  to  elect.  {In  re  Bigdow^  2  N. 
B.  R.,  371,  373 ;  Emery  et  al.  Asdgneea  v.  The  Canal  Nat  Bh^  7 
id.,  217  ;  In  re  Bradley,  2  Bis.,  517.) 

The  opinion  of  Justice  Clifford,  in  Emery  v.  The  Canal  National 
Bank,  is  elaborate  and  exhaustive,  and  the  conclusion  is  in  accord  with 
what  is  stated.  The  assignee  applied  in  that  case  to  compel  the 
claimant  to  elect,  but  the  court  declared  he  could  proceed  against 
both  estates,  namely,  that  of  the  firm  and  that  of  the  individual 
partner.  In  In  re  Bradley,  Justice  Mullin  said:  "I  think 
the  court  has  no  judicial  power  to  restrict  the  right  of  the  creditor 
to  pursue  the  joint  and  several  debtors  for  the  collection  of  his 
debt  in  the  manner  known  to  the  law."  If  there  be  any  restraint 
tolerable  in  such  cases,  there  seems  to  be  more  propriety  in 
requiring  the  creditor  to  pursue  the  joint  property  and  to  exhaust  it 
before  resorting  to  the  individual  estate,  because  the  joint  fund  is 
primarily  liable  to  the  payment  of  joint  obligations.  Here  the 
effort  is  to  obtain  payment  out  of  the  joint  estate,  and  the  effect,  if 
payment  be  made,  would  be  to  increase  the  personal  or  individual 
property,  and  in  that  way  to  enlarge  the  security  for  the  individual 
creditors.  Although  it  may  be  justly  said  that  there  is  some  con- 
flict of  authority  in  regard  to  it,  and  which  to  some  extent  is  dis- 
cussed in  the  cases  cited,  nevertheless  considering  the  organization 
of  courts  and  the  object  of  their  creation,  the  dictates  of  reason 
result  in  the  proposition  that  the  creditor  may  seek  the  property  of 
his  debtor  in  whatever  form  it  may  be  found,  unless  exempt  by  law, 
and  the  authorities  cited  sustain  such  a  doctrine.  Whatever  estate 
may  be  applied,  the  debt  can  be  collected  but  once,  and  until  col- 
lected the  creditor  is  by  law  entitled  to  his  remedy. 

For  these  reasons  the  exceptions  to  the  referee's  report  should  be 
sustained,  the  order  appealed  from  reversed,  and  an  order  entered 
directing  the  referee  to  allow  the  claim  of  the  appellants. 

Davis,  P.  J.,  and  Danisls,  J.,  concurred  in  the  result. 

Order  reversed  and  order  entered  as  directed  in  opinion. 
Hun— Vol.  XIIL        66 
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DUDLEY  G.  GAUTIER  and  JOSIAH  H.  GAUTIER, 
Respondents,  v.  THE  DOUGLASS  MANUFACTURING 
COMPANY,  THE  RUSSELL  &  ERWIN  MANUFAC- 
TURING COMPANY  AND  THOMAS  J.  S.  FLINT, 
Impleaded,   etc.,    Appellants. 

PurcfiMer  of  trust  estate  with  knowledge  of  Vis  trust —  liabilities  of — Sale  of  goods— 
implied  warrarUy  —  notice  of  defects, 

A  purchaser  of  a  trust  estate,  with  knowledge  of  the  trust,  is  subject  to  all  the 
duties  in  respect  to  the  same  which  rested  upon  the  trustee  from  whom  he 
purchased. 

In  an  action  to  recoyer  the  price  of  certain  steel  sold  to  be  used  in  the  manufac- 
ture of  edged  tools,  the  defense  was  that  the  steel  was  defective  and  of  poor 
quality.  It  was  admitted  that  the  quality  of  the  steel  could  not  be  ascertained 
without  "  working  it  up,"  and  that  an  inspection  and  examination  of  it  wouki 
not  reveal  its  defects.  Held,  that  the  implied  warranty  that  it  was  fit  for  the 
purpose  for  which  it  was  sold  in  order  to  take  advantage  of  the  purchaser  was 
not  bound  to  test  it  at  once  and  give  notice  of  the  defects,  but  that  he  was 
entitled  to  deduct  the  damages,  sustained  by  reason  of  its  imperfection,  from 
the  price,  in  an  action  brought  to  recover  the  latter. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  rendered  at 
Special  Term,  and  from  an  order  denying  a  motion  for  a  new  trial 
made  on  the  ground  of  surprise,  etc. 

Z.  a.  Marshy  for  the  appellants. 

John  K  ParsonSy  for  the  respondents. 

Beady,  J. : 

The  plaintiffs  are  copartners  in  the  business  of  manufacturing 
steel  under  the  firm  name  of  D.  G.  Gautier  &  Co. 

The  Russell  &  Erwin  Manufacturing  Company,  one  of  the  defend- 
ants, is  a  corporation  established  under  the  laws  of  Connecticut  and 
located  at  New  Britain,  Connecticut,  where  its  office  and  factories 
are  situated.  The  company  is  engaged  in  the  business  of  manufac- 
turing and  dealing  in  hardware,  having  its  principal  warehouse  for 
the  sale  of  goods  in  Chambers  street,  in  the  city  of  New  York. 
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During  the  year  1873,  and  previous  thereto  and  until  April,  1874, 
Richard  P.  Bruff,  also  named  as  defendant  in  the  com])laint,  was 
the  managing  agent  of  the  Russell  &  Erwin  Manufacturing  Com 
pany's  said  warehouse  in  New  York  and  held  a  written  power  of 
attorney  from  that  company  for  the  performance  of  certain  acts  in 
the  execution  and  prosecution  of  its  business  at  the  city  of  New 
York,  the  nature  and  contents  of  which  power  of  attorney  are  set 
forth  in  the  answer  of  the  company. 

Previous  to  the  year  1873  one  Frederick  L.  Ames  held  the  title 
of  two  certain  factories  for  the  manufacturing  of  mechanics'  tools, 
one  of  the  factories  being  known  as  the  "  F.  L.  Ames  Chisel  Works," 
situated  at  Arlington,  Vermont,  and  the  other  as  the  "  F.  L.  Ames 
Auger  Works,"  situated  at  Seymour,  Connecticut. 

Said  Ames  carried  on  the  business  of  these  factories  under  the 
name  of  the  "Douglass  Manufacturing  Company,"  and  Thomas 
Douglass,  also  named  in  the  complaint  as  defendant,  claimed  to 
have  some  equitable  interest  in  said  works  and  business.  The  goods 
manufactured  at  said  works  were  consigned  to  the  Russell  &  Er\dn 
Manufacturing  Company  for  sale  upon  commission  and  sent  to  the 
store  of  that  company,  in  the  city  of  New  York,  where  said  BruflE 
was  stationed  as  manager  as  aforesaid.  In  January,  1873,  by  an 
arrangement  on  the  part  of  Douglass  and  Bruff  a  purchase  was 
made  from  said  F.  L.  Ames  of  the  said  factories  and  the  machinery, 
goods  and  materials  there  situated,  and  certain  patent  rights,  and 
the  same  were  conveyed  to  said  Richard  P.  Bruff. 

The  price  paid  for  this  purchase  was  $183,000,  of  which  $61,290.08 
was  paid  to  said  Ames  in  cash  and  the  remainder  in  four  notes  signed 
by  Thomas  Douglass,  two  of  which,  amounting  to  $61,290.08,  were 
indorsed  by  the  defendant  Thompson  J.  S.  Flint,  and  two  others, 
amounting  to  the  like  sum  of  $61,290.08,  were  indorsed  by  said 
Bruff  in  the  name  and  behaK  of  the  Russell  &  Erwin  Manufacturing 
Company,  The  cash  paid  as  aforesaid  was  borrowed  of  said  Thomp- 
son J.  S.  Flint,  and  the  note  of  Thomas  Douglass  was  given  him 
for  the  same,  as  well  as  a  note  for  a  certain  other  amount  given  to 
him  for  commissions,  for  indorsing. 

Richard  P.  Bruff,  after  receiving  conveyance  of  said  property, 
thereupon  made  and  executed  a  written  declaration  of  trust,  dated 
January  30, 1873,  in  which,  after  reciting  the  conveyance  of  said 
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property  to  him,  he  also  recites  that  the  Euasell  &  Erwin  Manufao- 
turing  Company  had  agreed  "  to  contrihute  and  add  thereto  all  the 
steel  which  might  be  required  for  the  term  of  one  year  at  said  works, 
and  then  agrees  that  he  will  hold  and  manage  said  property,  and 
conduct  the  business  of  said  works,  and  the  sale  of  the  product 
thereof,  under  the  name  of  the  "  Douglass  Manufacturing  Com- 
pany," upon  the  trusts  and  for  the  benefits  of  the  persons,  firms  and 
corporations  thereinafter  named,  which  were : 

First.  To  pay  the  expenses  of  the  business.  Then  to  pay  Bamey> 
Butler  &  Parsons  certain  promissory  notes  of  Thomas  Douglass, 
therein  named.  Then  to  pay  Thompson  J.  S.  Flint  four  certain 
promissory  notes  therein  named,  payable  twelve  months  after  date. 

The  instrument  then  provides  that  the  business  shall  be  wound 
up  in  case  of  default  in  the  payment  of  any  of  the  said  notes  to  the 
said  Flint,  and  for  the  sale  of  the  property  and  the  application  of 
the  proceeds  to  the  payments  provided  for  therein,  but  that  other- 
wise the  trust  shall  be  continued  for  the  following  purposes : 

First.  To  reimburse  the  "  Eussell  &  Erwin  Manufacturing  Com- 
pany "  for  all  sums  expended  by  them  for  steel  delivered  by  them 
to  the  trustee  in  the  prosecution  of  said  business. 

Second.  To  pay  to  the  Eussell  &  Erwin  Manufacturing  Company 
two  notes  of  Thomas  Douglass,  amounting  to  $61,290.08,  payable 
twenty-four  months  from  date.  These  were  the  two  notes  before 
mentioned  which  had  been  indorsed  by  said  Bruff  in  the  name  of 
the  Eussell  &  Erwin  Manufacturing  Company  and  delivered  to 
said  Ames. 

The  instrument  then  goes  on  to  provide  for  the  winding  up  of 
the  business  and  sale  of  the  property  in  case  of  default  in  the  pay- 
ment of  any  of  said  sums,  and  also  for  the  transfer  or  payment  to 
Thomas  Douglass  of  any  residue  or  balance  of  said  property,  or  the 
proceeds  thereof,  that  might  remain  after  the  payment  of  all  the 
sums  aforementioned. 

The  said  Eichard  P.  Bruff  accordingly  entered  upon  the  execu- 
tion of  said  trust  and  conducted  said  business  from  the  date  of  said 
instrument  until  about  July  24,  1874. 

The  goods  manufactured  at  said  works  during  said  time  were 
consigned  to  "  The  Eussell  &  Erwin  Manufacturing  Company  ^'  for 
sale  upon  commission,  and  sales  were  made  therefrom  as  well  as 
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from  the  stock  of  goods  which  had  been  manufactured  and  sent  to 
said  store  previous  to  BruflPs  trusteeship,  and  which  were,  held  for 
sale  in  said  store  in  manner  as  stated  below. 

In  the  meantime  Bruff  had  paid  out  of  the  proceeds  of  said  busi- 
ness the  current  expenses  thereof,  and  had  also  paid  in  full  the  notes 
held  by  the  said  Barney,  Butler  &  Parsons,*  and  one  of  the  notes 
held  by  the  said  T.  J.  S.  Flint,  and  also  had  made  the  payment 
mentioned  below. 

At  the  time  of  the  conreyance  of  the  said  real  estate  and  factories 
and  their  contents  to  BruflE  the  Russell  &  Erwin  Manufacturing 
Company  held  in  their  warehouse,  in  New  York,  a  stock  of  manu- 
factured mechanics'  tools  of  the  value  of  about  $100,000,  which  had 
been  consigned  to  them  for  sale  from  said  factories  by  F.  L.  Ames. 

This  stock  of  goods  was  at  that  time  purchased  by  Douglass  of 
Ames  for  $100,000,  Douglass  giving  Ames  his  promissory  notes  for 
that  amount.  By  vote  of  the  board  of  directors  of  the  Russell  & 
Erwin  Manufacturing  Company,  Bruff,  as  the  agent  and  attorney 
of  that  company,  was  authorized  to  guarantee  the  payment  of  those 
notes,  taking  said  stock  as  security  to  indemnify  the  Russell  &  Erwin 
Manufacturing  Company  therefor.  Under  this  authority  Bruff 
indorsed  said  notes  in  the  name  of  the  Russell  &  Erwin  Manufac- 
turing Company  and  the  stock  of  goods  was  held  in  the  store  of  the 
Russell  &  Erwin  Manufacturing  Company,  and  sales  were  made 
therefrom  by  Bruff  during  the  time  of  his  continuance  in  said  trust, 
and  he  paid  out  of  the  proceeds  a  portion  of  said  notes,  amounting 
to  some  $60,000.  The  balance  of  said  notes  has  since  been  paid  by 
the  Russell  &  Erwin  Manufacturing  Company. 

The  last-mentioned  transaction,  viz.,  the  purchase  of  said  stock  of 
manufactured  goods  by  Douglass  and  the  guarantee  of  his  notes 
therefor  and  the  holding  of  the  stock  as  security,  was  the  only  part 
of  the  arrangement  at  that  time  known  to,  or  contemplated  by,  the 
board  of  directors  of  the  Russell  &  Erwin  Manufacturing  Company, 
excepting  that  the  understanding  was  that  they  were  to  continue  to 
receive  consignments  of  goods  from  the  factories  as  before. 

The  fact  of  the  conveyance  of  the  real  estate  and  factories,  or  any 
of  the  property,  to  Bruff,  and  of  his  making  the  declaration  of  trust, 
was  unknown  to  the  board  of  directors  of  the  Russell  &  Erwin 
Manufacturing  Company,  or  to  any  other  of  the  officers  of  that 


Digitized  by 


Google 


518    QAUTIER  V.  DOUGLASS  MANUFACTURING  CO. 

FmsT  Defartment,  March  Term,  1878. 

company,  excepting  Bruff  himself,  for  more  than  a  year  after  the 
date  of  the  decl&ration  of  trust.  Bruff  states  that  it  became  known 
to  them  in  February  or  March,  1874,  and  other  witnesses  state  that 
it  became  known  to  them  for  the  first  time  in  May,  1874.  The 
declaration  of  tnist  wafi  not  recorded. 

There  is  no  evidence  in  the  case  of  any  application  by  said  Bruff 
for  or  refusal  by  the  Russell  &  Erwin  Manufacturing  Company,  or 
its  board  of  directors  or  any  of  its  officei-s,  to  fmiiish  the  steel  neces- 
sary for  carrying  on  the  business  of  said  trust  as  provide4  for  by 
the  declaration  of  trust.  Bruff  did,  however,  apply  to  the  plaintiffs 
to  furnish  steel  upon  a  credit  of  nine  months  and  agreed  to  give 
them  the  indorsement  of  the  Russell  &  Erwin  Manufacturing  Com- 
pany upon  the  notes  to  be  given  for  said  steel,  which  notes  were  to 
be  made  by  him  on  behalf  of  the  Douglass  Manufacturing  Company. 
The  complainants  thereupon  from  time  to  time  furnished  steel  to 
said  works  to  the  amount,  in  the  aggregate,  of  about  $70,000.  Notes 
were  from  time  to  time  given  therefor,  and  some  of  these  notes, 
upon  becoming  due,  were  renewed. 

At  the  titne  of  the  commencement  of  the  action  the  plaintiffs* 
claim  was  represented  by  nine  promissory  notes,  amounting  to 
$29,709.15,  and  an  open  account  amounting  tx>  $7,205.92.  The 
notes  were  indorsed  by  Bruff  in  the  name  of  the  Russell  &  Erwin 
Manufacturing  Company.  There  is  no  evidence  iix  the  case  showing 
distinctly  what  portion  of  this  steel  was  furnished  within  one  year 
from  the  date  of  the  trust  deed  and  what  portion  was  furnished 
after  that  time. 

The  fact  of  the  indorsement  of  notes  of  the  Douglass  Mannfac 
turing  Company  by  Bruff  in  the  name  of  the  Russell  &  Erwin 
Manufacturing  Company  was  not  known  to  the  board  of  directors  or 
to  the  other  officers  of  said  latter  company  until  the  spring  of  1874. 
The  officers  of  the  Russell  &  Erwin  Manufacturing  Company 
then  for  the  first  time  also  ascertained  that  payments  from  their 
funds  to  a  large  amount  had  been  made  by  Mr.  Bruff  on  account  of 
the  Douglass  Manufacturing  Company,  so  that  a  large  debt  from 
that  Company  to  the  Russell  &  Erwin  Manufacturing  Company  had 
accumulated.  As  this  had  been  done  by  Bruff  without  authority 
he  was  liable  thereupon  to  the  company.  It  was  also  found  that 
Bruff  was  liable  to  the  Russell  and  Erwin  Manufacturing  Company 
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upon  certain  matters  outside  of  the  Douglass  Manufacturing  Com- 
pany transactions  and  not  connected  with  this  case. 

The  Eussell  &  Erwin  Manufacturing  Company  being  thus  aroused, 
at  least  partially,  to  a  sense  of  their  situation  an  examination  was 
commenced,  and  Bruff,  in  order  to  bridge  over  the  difficulty  and 
assure  the  Bussell  &  Erwin  Manufacturing  Company,  made  the 
conveyance  to  that  company  referred  to  in  the  complaint. 

It  recites  that  Bruff  was  indebted  to  the  Eussell  &  Erwin  Manufac- 
turing Company  for  moneys  of  that  corporation  advanced  to  the 
Douglass  Manufacturing  Company  by  him  without  authority  while 
acting  for  certain  purposes  as  the  attorney  of  said  corporation,  and 
also  on  account  of  divers  other  acts  and  matters  performed  by  him 
in  connection  with  its  affairs  in  excess  of  his  authority  or  without 
authority,  or  without  due  care  in  the  management  of  its  business,  and 
that  he  might  thereafter  become  indebted  to  said  corporation  on 
account  of  said  matters  and  other  matters,  and,  also,  that  he  had  with 
out  authority,  indorsed  certain  negotiable  paper  in  the  name  of  said 
corporation.  The  instrument  then  proceeds  to  transfer  to  said  cor- 
poration 448  shares  of  the  capital  stock  of  the  Eussell  &  Erwin  Manu- 
facturing Company,  and  his  right,  title  and  interest  in  400  other  shares 
of  such  stock  then  held  by  the  Middletown  Savings  Bank  as  collateral 
security  for  a  loan,  and  also  210  shares  in  the  Hudson  Eiver  Iron  Com- 
pany. This  stock  the  Eussell  &  Erwin  Manufacturing  Company 
agreed  to  apply  to  the  payment  of  said  indebtedness  and  liability  of 
said  Bruff  to  them  and  to  indemnify  them  against  any  loss  or 
damages  which  might  accrue  to  them  by  reason  of  the  premises, 
matters  and  things  aforesaid,  and  to  pay  over  the  balance  to  said 
Bruff. 

Thomas  Douglass  also  executed  the  instrument  referred  to  in  the 
complaint  whereby  he  transferred  to  the  Eussell  &  Erwin  Manufac- 
turing Company  all  his  interest  in  the  property  held  by  Bniff,  as 
trustee,  which  the  Eussell  &  Erwin  Manufacturing  Company  agreed 
to  apply  to  the  payment  of  the  indebtedness  of  said  Douglass,  and 
of  the  said  Douglass  Manufacturing  Company  to  the  Eussell  & 
Erwin  Manufacturing  Company,  then  existing,  or  which  might 
thereafter  arise,  and  to  the  indemnification  of  the  Eussell  &  Erwin 
Manufacturing  Company  for  any  liability  on  their  part,  for  or  on 
account  of  said  Douglass  or  said  Douglass  Manufacturing  Company, 
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SO  far  as  the  same  should  be  sufficient,  and  to  transfer  any  balance 
thereof,  if  any,  to  said  Douglass. 

The  officers  of  the  Russell  &  Erwin  Manufacturing  Company 
having  now  heard  that  the  title  to  the  factories  and  property  of  the 
Douglass  Manufacturing  Company  actually  stood  in  the  name  of 
their  agent,  R.  P.  Bruff,  and  having,  by  information  received  from 
Thomas  Douglass,  heard  of  the  existence  of  some  instrument  of 
trust  which  had  been  executed  by  Bruff,  prosecuted  their  inquiries 
still  further  and  endeavored  to  ascertain  its  nature  and  contents. 

Bruff  presented  to  them,  on  the  twentieth  of  May,  a  rough  draft 
of  an  instrument  which  he  said  was  substantially  the  same  as  the  trnst 
deed.  The  officers  of  the  Russell  &  Erwin  Manufacturing  Company, 
not  being  satisfied  with  this,  continued  to  press  Bi-uff  for  the  original 
declaration  of  trust  or  a  copy  of  it.  They  did  not,  however,  suc- 
ceed in  getting  any  thing  further  in  answer  to  their  inquiries  until 
July  11, 1874,  when,  in  answer  to  a  letter  written  to  Bruff  by  the 
assistant  treasurer  of  the  company,  again  demanding  a  copy  of  the 
declaration  of  trust,  they  received  by  mail  from  Bruff,  who  was 
then  in  Saratoga,  a  paper  purporting  to  be  a  copy  of  the  instrument. 

This  was  not,  however,  a  true  copy  of  the  trust  deed,  and  the 
provision  relating  to  the  notes  of  Thomas  Douglass  for  $61,290.08, 
indorsed  by  Bruff  in  the  name  of  the  Russell  &  Erwin  Manufac- 
turing Company,  was  entirely  omitted,  and  the  corporation  were 
up  to  this  time  ignorant  of  the  existence  of  any  such  notes.  They 
finally,  however,  about  the  23d  of  July,  1874,  succeeded  in  obtain- 
ing a  copy  of  the  declaration  of  tnist.  And  now,  having  become 
aware  of  the  large  indebtedness  of  the  Douglass  Manufacturing 
Company  to  Thompson  J.  S.  Flint,  a  conference  ensued  between 
them  and  Mr.  Flint  and  Mr.  Douglass  upon  the  subject  of  the 
affairs  of  the  Douglass  Manufacturing  Company,  the  condition  of 
its  property,  and  the  fact  that  default  had  been  made  in  the  pay- 
ment of  certain  notes  mentioned  in  the  declaration  of  trust. 

It  was  found  that  the  property  was  indebted  to  Mr.  Flint  in  the 
sum  of  about  $113,000,  and  to  the  Russell  &  Erwin  Manufactur- 
ing Company,  for  advances,  etc.,  in  the  sum  of  about  $147,000,  and 
that  these  sums  could  not  probably  be  satisfied  and  paid  by  continu- 
ing the  provisions  of  the  trust  deed,  under  Mr.  Bruff,  as  trustee. 
Mr.  Douglass  also  claimed  that  the  property  was  indebted  to  him 
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in  the  sum  of  $2,000  for  money  advanced,  and  Mr.  Bruff  claimed  a 
similar  indebtedness  to  him  of  $16,000.  It  was  therefore  decided 
that  the  parties  interested  nnder  the  trust  deed  should  call  upon 
Bruff,  as  tnistee,  to  transfer  all  the  trust  property  in  his  hands  to  T. 
J.  S.  Flint  and  the  Russell  &  Erwin  Manufacturing  Company  for  the 
consideration  of  the  said  debts  due  to  them  respectively.  A  written 
request  to  that  effect  was  accordingly  made  to  Braff,  and  signed  by 
the  Russell  &  Erwin  Manufacturing  Company,  T.  J.  S.  Flint  and 
Thomas  Douglass.  In  compliance  with  this  request  Mr.  Bruff  trans- 
ferred the  trust  property  to  Mr.  Flint  and  the  Russell  &  Erwin 
Manufacturing  Company,  by  deed,  dated  July  24,  1874. 

On  July  28,  1874,  a  corporation  by  the  name  of  the  Douglass 
Manufacturing  Company  was  formed,  under  the  laws  of  the  State 
of  Connecticut,  and  was  located  at  Seymour,  Connecticut. 

T.  J.  S.  Flint  and  the  Russell  &  Erwin  Manufacturing  Company, 
by  their  deed,  dated  July  31,  1874,  conveyed  to  the  newly-estab- 
lished corporation  all  the  property,  real  and  personal,  which  had 
been  conveyed  to  them  by  Bruff,  as  trustee  aforesaid. 

The  capital  stock  of  the  new  corporation  was  fixed  at  $280,000, 
which  was  subscribed  for  and  taken  by  the  defendants  in  proportion 
to  their  respective  claims  against  the  property.*  The  plaintiffs, 
under  the  facts  disclosed,  claim  to  have  a  lien  upon  the  trust  estate 
for  the  amount  of  their  debt ;  and  judgment  was  rendered  in  their 
favor  and  for  the  amount  of  their  demand.  It  appeared,  in  addi- 
tion to  these  facts,  that  prior  to  the  execution  of  the  deed  or  assign- 
ment of  July  24, 1874,  the  indebtedness  arising  from  the  execution 
of  the  trust  was  discussed,  and  it  was  understood  and  agreed  that 
all  legal  or  legitimate  claims  should  be  adjusted. 

The  evidence  leading  to  this  fact  was  objected  to,  it  is  true,  and 
overruled.  It  is  not  important  here,  however,  to  pass  upon  the 
admissibility  of  that  proof,  although  it  is  apparent  that  in  an  action 
like  this  it  would  not  be  declared  objectionable,  taken  in  connection 
with  the  whole  scope  of  the  issues,  the  nature  of  the  claim,  the 
defense  and  evidence  given.  But  assuming  that  it  was  improp- 
erly received,  it  is  quite  clear  that  it  could  in  no  way  prejudice  the 
defendants  in  the  result,  because  the  obligation  assumed  by  the 
acceptance  of  the  trust  estate  was  that  it  should  be  appropriated  in 
the  manner  directed  by  the  trust,  and  it  passed,  therefore,  charged 
Hun— Vol.  XIII.         66 
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with  all  matters  justly  affecting  it.  The  authorities  are  numerous^ 
if  not  uniform,  to  sustain  the  proposition  that  the  purchase  of  the 
tnist  estate,  with  knowledge  of  the  trust,  imposes  upon  the  pur- 
chaser the  same  duties  in  respect  to  the  property  which  rested  upon 
the  trustee  from  whom  he  purchajsed.  (Perry  on  Trusts,  §§  217, 
328,  and  cases  cited ;  Tiffany  &  Ballard  on  Trusts,  p.  197  and  cases 
cited.) 

The  rule  holds  even  when  the  purchase  is  for  a  valuable  consid- 
eration, as  the  text  of  these  writers,  and  cases  cited,  show.  The 
defendants  named,  however,  paid  nothing  for  the  property  they 
received  and  accepted  by  the  transfer.  It  was,  ostensibly,  to  secure 
them  against  loss  that  the  assignment  was  made.  If  the  question 
were  res  nova  the  courts  would  so  decide  as  matter  of  justice  and 
equity,  if  there  be  any  distinction  between  such  terms. 

The  defendants  mentioned  knew  of  the  trust ;  they  sought  for 
and  obtained  a  copy  of  the  deed.  The  conduct  of  Bruff,  the  agent 
of  the  defendant  the  Russell  &  Erwin  Manufacturing  Company,  has 
no  relevancy  to  the  issue,  whether,  under  the  circumstances,  the 
defendants  named  are  not  bound  to  pay  the  plaintiff's  claim.  The 
first  duty  imposed  by  the  trust  was  to  pay  the  expenses  of  the  busi- 
ness, and  the  steel  supplied  was  the  very  basis  of  the  business,  and 
without  which  it  could  not  proceed.  The  learned  justice  presiding 
at  the  trial,  found  that  the  estate  was  worth  $400,000  and  upwards, 
including  the  goods  manufactured  and  in  process  of  manufacture, 
from  the  steel  purchased,  and  the  proceeds  of  such  as  had  been  sold 
out  but  not  paid  for ;  and  further,  that  the  whole  trust  property 
was  more  than  suflScient  to  pay  the  entire  indebtedness  created  by 
Bruff  in  carrying  on  the  business  of  the  trust.  There  may  be  some 
conflict  as  to  the  value  of  the  trust  estate,  but  it  is  not  serious,  and 
does  not  demand  any  interference  with  the  finding  mentioned. 

It  thus  appears  that  the  assets  which  went  into  the  hands  of  the 
Russell  &  Erwin  Manufacturing  Company  and  Flint,  and  were  appro- 
priated by  them,  were  not  only  applicable  to  the  plaintiffs'  debt,  but 
charged  with  it,  and  were  sufficient  to  pay  it.  When  these  conclu- 
sions were  reached,  the  personal  liability  of  the  defendants  named 
was  established,  and  the  first  issue  was  determined  in  favor  of  the 
plainti£b,  namely,  whether,  under  the  trust  created  and  the  subse- 
quent events  by  which  the  defendants  named  succeeded  to  and 
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aBBumed  it,  they  were  liable  for  the  plaintiffs'  claim  for  steel  sold 
and  delivered  and  nsed  in  the  business  of  the  trust.  None  of  the 
facts  set  forth  in  the  statement  made,  which  precedes  this  opinion, 
and  which  are  most  favorably  stated  for  the  defendants  named,  affects 
the  view  thus  expressed ;  and  none  of  the  exceptions  taken  are  such 
as  to  require  a  new  trial  on  this  branch  of  the  inquiry,  namely,  bb 
to  the  liability  of  the  defendants  named. 

When  this  conclusion  was  arrived  at,  the  next  and  remaining 
issue  wafi,  what  amount  was  justly  due  to  the  plaintiffs  for  the  steel 
furnished  ? 

The  defendants  interposed,  as  a  defense,  that  if  the  steel  wafi  fur- 
nished by  the  plaintiffs  their  claim  was  unreasonable  and  excessive 
in  this,  that  the  steel  was  defective  and  of  bad  quality  and  was  not 
worth  the  amount  claimed  for  it,  and  was  of  very  little  benefit,  if 
any,  in  the  manufacture  of  the  goods.  In  regard  to  this  defense,  it 
appears  that  a  moticm  waa  made  for  a  reference,  which  was  denied, 
because  it  was  asserted  that  an  important  question  of  law  was 
involved,  and  that  unless  under  and  by  virtue  of  the  construction 
given  to  the  trust,  referred  to  herein,  a  lien  resulted  in  their  favor, 
the  plaintiffs  could  not  succeed.  It  was  conceded  then  that  if  the 
lien  was  declared  to  exist,  a  reference  to  take  an  account  would 
become  necessary,  in  order  to  dispose  of  the  case.  This  proceeding 
is  not  referred  to  as  affecting  the  plaintiffs'  status,  but  incidentally. 
During  the  trial  it  was  mentioned,  and  the  attention  of  the  justice 
presiding  was  called  to  it  at  an  early  stage. 

The  defendants'  counsel  subsequently  objected  to  a  question, 
because  the  subject  of  it  did  not  arise  on  the  hearing  then  proceed- 
ing. The  learned  justice  said :  "  It  is  merely  general ; "  and  the 
counsel  for  the  defendants  then  observed  :  "  Tour  honor  limits  the 
effect  of  this  testimony  to  its  bearing  on  the  trust  and  the  rights  on 
that  paper;"  and  the  answer  was,  "yes."  This,  it  is  apparent, 
related  to  the  proposition,  that  in  the  case  the  issue  then  under  con- 
sideration was  as  to  the  lien  of  the  plaintiffs,  or  their  right  to 
recover  without  regard  to  the  amount.  Subsequently,  and  while 
the  defendants'  witness  was  on  the  stand,  an  answer  was  made  to 
the  question :  "  What  is  the  quality  of  the  goods  ? "  and  the  plain- 
tiffs' counsel  objected  to  it  so  far  as  it  concerned  the  quality  of  the 
steel.     The  learned  justice  then  said  :  "  I  have  ruled  that  the  ques- 
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tion  of  the  quality  of  the  steel  does  not  come  np  now,"  and  pro- 
ceeded to  strike  ont  a  part  of  the  answer  bearing  upon  that  subject 
Again,  the  defendants'  counsel  asked  the  witness  to  state  what  the 
complaints  were  which  were  made  of  the  goods  manufactured  of 
the  plaintiffs'  steel ;  and  the  question  was  objected  to.  The  ruling 
was  as  follows  :  "  The  Court  —  So  far  as  the  value  of  the  goods  are 
concerned,  to  show  the  value  of  them,  I  will  admit  it ;  but  so  far 
as  showing  the  character  of  the  steel,  that  is  a  question  to  be  detei^ 
mined  hereafter.  If  the  court  determines  that  it  is  a  question  in 
the  case,  that  goes  to  a  reference ;  at  present  I  exclude  every  thing 
going  to  the  quality  of  the  steel  to  reduce  the  price."  And  the 
defendants  excepted. 

When  the  decision  of  the  learned  justice  was  filed,  in  the  opinion 
was  found  as  follows :  "  The  first  question  on  the  trial  was  the 
right  to  attack  the  value  of  the  steel  furnished,  to  reduce  the 
amount  due.  It  seems  to  me,  in  the  absence  of  fraud,  and  none 
such  appeared,  the  defendants  are  estopped  from  questioning  the 
amount.  The  steel  was  regularly  furnished  on  orders  received  by 
the  trustee;  when  objected  to  returned;  accounts  regularly  ren- 
dered, and  notes  given  for  them,  and  the  steel  used  without 
objection." 

This  is  in  harmony  with  the  ruling  made,  namely  :  "  If  the  court 
determines  that  it  is  a  question  (referring  to  the  character  of  the 
steel)  in  the  case,  that  goes  to  a  reference." 

The  proposition  upon  which  the  defense  mentioned,  and  thus 
treated,  was  ultimately  disposed  of  is  now  presented  for  considera- 
tion. Were  the  defendants  estopped,  by  the  circumstances,  from 
assailing  the  quality  of  the  steel,  and  claiming  such  a  deduction  on 
account  of  its  bad  quality,  if  established,  as  would  be  just  I  It  was 
proved  upon  the  trial,  and  not  gainsaid,  that  the  quality  of  the  steel 
could  not  be  ascertained  without  "  working  it  up,"  as  the  witness 
said,  and  therefore  the  inspection  and  examination  of  it  would  not 
reveal  its  defects  or  imperfections.  The  implied  warranty,  that  it 
was  fit  for  the  purpose  for  which  it  was  sold,  did  not  under  such 
circumstances,  impose  upon  the  defendants  or  their  predecessor  the 
trustee,  the  duty  of  an  immediate  scrutiny  of  the  steel  and  of 
giving  notice  of  the  defects  discovered.  They  had  a  right  to  claim 
a  deduction  from  the  price  when  that  was  demanded.    When  the 
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contract  of  sale  is  executory  the  right  of  the  purchaser  to  recover 
damages,  on  the  ground  that  the  article  furnished  does  not  corres- 
pond with  the  contract,  will  not  survive  an  acceptance  and  retention 
of  the  property  after  an  opportv/riitiy  to  ascertain  the  defect^  without 
notifying  the  vendor.  {Reed  v.  Randall,  29  N.  T.,  363.)  If,  in 
the  case  of  an  executed  contract,  there  can  be  an  express  warranty 
or  undertaking  accompanying  the  sale  and  delivery  of  the  goods, 
that  they  are  of  a  certain  quality  or  condition,  this  agreement  is 
obligatory  upon  the  parties  and  is  not  merged  in  the  act  of  delivery 
and  acceptance.  (MvUer  v.  Eno,  14  N.  Y.,  597 ;  Waring  v.  Mason^ 
18  Wend.,  425;  Day  et  al.  v.  Pool  et  al,,  52  N.  Y.,  416.)  In 
either  view,  therefore,  the  defendants  had  the  right  to  ssissail  the 
daim  of  the  plaintiffs  in  the  manner  indicated,  and  the  learned 
justice  was  in  error  in  excluding  the  defense  thus  presented. 

The  test  of  the  steel  involved  its  use,  and  it  could  not  be  rejected 
or  returned.  The  circumstances  detailed,  such  as  the  presentation 
of  biUs  and  settlement  by  notes,  while  they  did  not  create  an  estop- 
pel, were  very  important  upon  the  issue,  and  would  perhaps  have 
been  sufficient  to  demonstrate  the  want  of  good  faith  in  making  the 
defense  interposed ;  but  that  does  not  meet  the  emergency.  The 
defendants  were  entitled  to  their  day  in  court  on  the  subject,  and* 
could  not  be  deprived  of  it.  All  that  they  can  ask,  however,  is  that 
there  shall  be  a  modification  of  the  judgment,  and  that  in  regard  to 
the  amount  due  there  shall  be  a  reference,  thus  changing  the  judg- 
ment from  an  absolute  to  an  interlocutory  one.  Their  theory  of 
the  trial  was,  that  if  the  lien  were  declared  to  exist,  the  amount  to 
be  paid  would  become  the  subject  of  another  examination  before 
a  referee.  The  result  is,  that  the  judgment  should  be  modified,  as 
suggested ;  for  which  ample  power  is  conferred  by  section  1317  of 
the  Code  of  Civil  Procedure. 

We  think  the  disposition  made  of  the  motion  for  a  new  trial  was 
correct.  The  opinion  of  Justice  Lawkence  is  an  able  exposition  of 
the  law  of  the  application  made  to  him,  and  satisfactorily  demon- 
strates the  propriety  of  denying  the  motion  made. 

Dantei-s,  J. : 

The  case  of  Gumey  v.  Atlantic  and  Chreat  Western  Railroad 
Company  (58  N.  Y.,  358)  seems  to  entitle  the  defendants  to  give 
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the  evidence,  which  was  rejected,  concerning  the  quality  of  the 
steel.    I  concur. 


Davis,  P.  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  order  denying 
motion  for  new  trial,  on  the  ground  of  newly-discovered  evidence, 
affirmed. 


wJo6  J.  G.  SMITH,  ARCHIBALD  TAYLOR  and  CHARLES  R. 
SCRIBNER,  Plaintiffs,  u  ABRAHAM  KRAUSKOPF  and 
JOSEPH  A.  GUNSEN,  Defendants. 

Oompromue  under  bankrupt  act — eontingent  UabUUtes  not  discharged  by. 

The  defendants  were  indorsers  of  a  promlBsory  note  held  by  the  plaintiffs.  After 
the  giving  of  the  note,  but  before  its  maturity,  the  defendants  instituted  pro- 
ceedings under  the  bankrupt  act  to  procure  a  discharge  from  their  debts  by  a 
compromise  proposed  to,  and  accepted  by  the  creditors.  They  set  forth  in  the 
statement  of  their  debts  this  note,  and  tendered  to  the  plaintiffs  the  twenty-fire 
per  cent  accepted  by  the  other  creditors,  but  the  same  was  rejected.  After 
defendants'  discharge  this  actioi^  was  brought  upon  the  note. 

Held,  that  their  liability  thereon  was  not  affected  by  the  proceedings  in  bank- 
ruptcy; that  the  compromise  only  released  them  from  those  debts  or  liabilities 
which  had  then  become  fixed  and  due,  and  not  from  debts  on  which  they  were 
only  contingently  liable. 

CoNTBOYEBSY  Submitted  without  action  upon  a  general  statement 
of  facts. 

Smith  and  Taylor,  the  plaintiffs,  are  the  holders  of  a  note  for 
$500  that  matured  February  29,  1876.  Krauskopf  and  Gunsen, 
the  defendants,  are  indorsers  thereon,  and  this  controversy  is  for 
the  purpose  of  determining  how  much  they  are  required  to  pay  to 
satisfy  and  discharge  their  liability  thereon.  After  the  indorse- 
ment of  the  note  and  before  its  maturity,  Krauskopf  and  Gunsen 
effected  a  compromise  with  their  creditors,  under  the  provisions  of 
the  bankrupt  law,  at  twenty-five  cents  on  the  dollar.  Those  pro- 
ceedings were  terminated  and  the  composition  paid  before  the 
maturing  of  the  note  in  question.    The  plaintiffs  claim  that  the  lia- 
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bility  of  the  defendants  upon  this  note  was  not  affected  by  the  com- 
position proceedings,  and  that  they  are  entitled  to  the  full  amount. 
The  defendants  insist  that  they  are  only  required  to  pay  $125  in 
satisfaction  of  their  liability,  being  twenty-five  per  cent  of  the 
amount  of  the  note. 

DvAfme^  Adorns  <&  Carr,  for  the  plaintiffs.  The  liability  of  the 
indorsers  upon  this  note  could  not  become  fixed  so  that  it  might  be 
enforced  by  ordinary  legal  proceedings,  until  the  maturing  of  the 
note  and  default  of  the  maker.  {Musson  v.  Lake^  4  How.,  262 ; 
In  re  Loder^  4  N.  B.  E.  R.,  190.)  Neither  was  the  liability  of  the 
indorsers  upon  this  note,  before  it  matured  and  the  maker  made 
default,  such,  that  it  was  provable  against  their  estate  in  bank- 
ruptcy. (§§  5067-5072,  both  inclusive,  of  U.  S.  Rev.  Statutes; 
In  re  Loder,  4  N.  B.  R.  R.,  190 ;  In  re  Nicodemua^  3  id.,  230 ; 
In  re  Crcmford^  5  id.,  301.)  Claims  against  an  insolvent's  estate 
under  insolvent  laws  are,  to  some  extent  at  least,  analogous  to  those 
against  a  bankrupt's  estate.  Such  a  liability  as  is  here  the  subject 
of  consideration  has  been  repeatedly  held  not  provable  under  the 
insolvent  law.  {Frost  v.  Carter^  1  Johnson's  Cases,  73 ;  Mechcmics 
(vnd  Fa/rmer^  Bk.  v.  Cwpron^  15  John.,  467 ;  Stowed  v.  Richardr 
son,  3  Allen  [Mass.],  64.)  Neither  is  a  claim  of  this  character  dis- 
charged by  a  discharge  in  bankruptcy  when  it  is  granted  prior  to 
the  maturity  of  the  note  upon  which  the  bankrupt  is  an  indorser. 
(U.  S.  Rev.  Stats.,  §§  5117,  5118,  5119 ;  Pierce  v.  WUcox,  40  Ind., 
70 ;  Robinson  v.  Pesant^  53  N.  T.,  419 ;  In  re  GaUison,  5  N.  B. 
R.  R,  353 ;  In  re  Murdoch,  3  id.,  146 ;  Ogden  v.  Scmnders,  12  Wheat., 
366.)  Discharges  granted  under  State  insolvent  laws  are  analogous  to 
those  in  bankruptcy,  and  decisions  with  reference  to  the  effect  of 
such  discharges,  aid  in  the  determination  of  this  question.  {Frost 
V.  Carter,  1  Johnson's  Cases,  73  ;  Mechanics  and  Farmers^  Bh,  v. 
Capron,  16  Johns.,  467 ;  Lansing  v.  Prendergast,  9  id.,  127 ;  Ford 
V.  Andrews,  9  Wend.,  312 ;  Bud  v.  Gordon,  6  Johns.,  125  ;  The 
Rome  Each,  Bk.  v.  Fames,  1  Keyes,  588 ;  §  4  Abb.  Ct.  App.  Dec, 
83,  92 ;  Berry  v.  McLean,  11  Md.,  92  ;  'Paxs<yn;t  v.  Harter,  11  N. 
J.  L.  [Hals.],  410;  St^yvoeU  v.  Richa/rdson,  3  Allen  [Mass.],  64.) 

Mehille  JET.  Regensburger,  for  the  defendants. 
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Bbady,  J. : 

The  question  presented  by  this  appeal  and  decisive  of  the  plain- 
tiflfs'  right  to  recover  is  whether  the  defendants  could  anticipate  a 
contingent  liability  as  indorsers ;  convert  it  into  an  existing  debt  or 
liability  and  secure  a  discharge  from  it  by  proceedings  under  the 
bankrupt  law.  (Section  6103,  A.  22,  June,  1874,  §  17,  known  as  a 
composition,  proposed  and  accepted.)  The  defendants  were  indorsers 
of  a  promissory  note,  and  before  the  note  matured  the  proceedings 
were  accomplished.  They  set  forth  the  note  in  their  statement  of 
debts,  and  tendered  the  twenty-five  per  cent  accepted  to  the  plain- 
tiffs in  due  time,  but  it  was  rejected. 

The  plaintiffs  neither  proved  nor  offered  to  prove  any  claim  in 
bankruptcy  against  the  defendants,  and  did  not,  so  far  as  revealed, 
in  any  way  participate  in  the  proceedings  mentioned.  The  defend- 
ants were  not  bound  as  indorsers  until  the  failure  of  the  maker  to 
pay.  They  could  waive  notice  of  presentation  and  of  non-pay- 
ment and  all  other  ceremonies  which  should  be  observed  to  make 
their  contingent  liability  absolute,  but  the  maker  must  fail  to  pay 
before  their  obligation  matures.  He  is  primarily  liable,  and  if  he 
pays,  the  indorsers  are  discharged,  no  matter  what  they  have 
said  or  done  in  regard  to  the  claim.  It  may  be  that  the  insolvency 
of  the  maker  would  have  some  effect  upon  the  determination  of  the 
question  discussed,  but  that  fact  does  not  appear,  and  we  cannot 
assume  it  to  have  been  the  case.  For  aught  that  appears  the 
assumption  of  the  note  by  the  defendants  was  entirely  gratuitous, 
and  took  away  from  legitimate  creditors  whose  debts  were  due  some 
portion  of  the  defendants'  estate,  which,  being  left,  would  have 
increased  the  sum  to  be  paid  in  composition.  There  is  no  state- 
ment that  the  maker  could  not  pay.  Section  5069  contemplates  the 
obstacle  from  contingent  liabilities. 

It  provides  as  follows :  "  When  the  bankrupt  is  bound  as  drawer, 
indorser,  surety  or  bail,  or  guarantor  upon  any  bill,  bond,  note  or 
any  other  specialty  or  contract,  or  for  any  debt  of  another  person, 
but  his  liability  does  not  become  absolute  until  after  the  adjudica- 
tion of  bankruptcy,  the  creditor  may  prove  the  same  after  such  lia- 
bility becomes  fixed  and  before  the  final  dividend."  The  reason  for 
this  is  apparent,  and  is  what  has  been  suggested,  namely,  the  pri- 
mary debtor  may  pay  the  debt,   and  thus   absolve  the  surety. 
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guarantor  or  indoreer.  It  is  further  provided  (§  5072)  that  no  other 
debts  than  those  specified  in  the  five  preceding  sections  shall  be 
proTed  or  allowed  against  the  estate.  The  defendants'  contingent 
liability  was  not  one  of  the  debts  specified  which  conld  be  proved 
or  allowed  against  the  estate,  and  could  not  be  discharged  by  the 
composition  for  the  same  reason.  It  was  not  a  debt  or  liability 
which  had  "  become  fixed  "  at  the  time  the  decree  in  favor  of  the 
defendants  was  rendered.  The  State  insolvent  laws  being  analo- 
gous to  those  in  bankruptcy,  may  be  invoked  in  determining  whether 
such  a  liability  would  be  discharged.  Our  statute  provided  that  a 
discharge  under  the  insolvent  laws  should  be  a  bar  to  aU  debts  of 
the  insolvent,  whether  due  or  to  become  due,  which  existed  at  the 
time  of  the  insolvent's  assignment.  Yet  it  was  held  that  when  the 
insolvent  was  indorser  on  a  note  not  due  when  his  petition  was  filed 
his  dischaige  was  no  bar  to  an  action  on  the  indorsement  after  he  had 
been  properly  charged  as  indorser,  per  Wright,  J.  {Rome  Es^oh. 
Bk.  V.  Eamesy  1  Keyes,  597 ;  see,  also.  Mechanics  <md  Fa/rmerff 
Bk.  V.  Cofprwh^  17  Johns.,  467 ;  F(/rd  v.  Andrews,  9  Wendell,  312.) 
In  illustration  of  this  doctrine  the  section  referred  to  declares  only, 
that  the  provisions  of  a  composition  accepted  shall  be  binding  on  all 
the  creditors  whose  names  and  addresses  and  the  amounts  of  the 
debts  due  to  whom  are  shown  in  the  statement  of  the  debtor  pro- 
duced, etc.  The  contingent  debt  of  the  defendants  incurred  by  the 
indorsement  had  not  become  due  from  tlie  defendants.  The  note 
had  not  matured  when  the  proceeding  was  consunmiated. 

It  may  be  tliat  the  defendants,  by  analogy  to  the  mode  in  which 
bankrupts  are  relieved  as  to  contingent  obligations  (§  5069,  sfwprci) 
could  apply  upon  the  maturity  of  their  indorsement  to  have  it 
included  in  the  composition  in  accordance  with  the  provision  made 
for  it  by  the  resolution  of  the.  creditors,  but  of  that  it  is  not  neces- 
sary for  this  court  to  declare  its  views.  Without,  however,  pursu- 
ing the  subject  further,  it  is  quite  dear  that  the  plaintiffs  are  enti- 
tled to  judgment. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Ordered  accordingly. 

Htm  — Voi,,  :XIII.        67 
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MARGARET  C.  WHEELER,  Individually  and  ab  Executeix, 
KTO.,  Appellant,  v.  JAMES  H.  RUTHVEN,  Executob,  etc., 

AND   OTHEKS,    RESPONDENTS. 

Legacy  —  when  payable. 

Where  a  legacy  is  payable  out  of  a  particular  fund  which  is  not  available  for 
that  purpose  until  a  certain  contingency  happens,  e,  g.y  the  death  of  a  tenant 
for  life,  such  legacy  will,  in  the  absence  of  special  circumstances  or  of  a  provi- 
sion of  the  will  prescribing  a  different  time  of  payment,  be  payable  at,  and  wUl 
bear  interest  from  the  happening  of  the  contingency,  and  not  from  the  death 
of  the  testator. 

Appeal  from  a  decree  of  the  surrogate  of  New  York  in  the  matter 
of  the  final  accounting  of  the  respondent. 

Clementina  Ruthven  died  October  28,  1862,  leaving  a  will  dated 
August  20,  1862.  Letters  testamentary  were  granted  to  J.  J.  Owen, 
June  15, 1866.  Owen  died  April  18, 1869,  and  letters  testamentary 
•were  thereafter  granted  to  James  A.  Kuthven,  another  executor, 
May  15,  1874. 

By  her  will  she  bequeathed  to  Enmia  Euthven  Lord  (now  Ludlum) 
the  sum  of  $5,000,  and  made  various  other  bequests  of  specific  sums, 
amounting  in  all  to  twenty-one  specific  bequests  of  sums  of  money. 

The  only  estate  which  the  said  Clementina  Kuthven  had  to  be 
disposed  of  by  will  was  real  and  personal  property  devised  to  her 
by  her  father  prior  to  the  date  of  her  will,  subject,  however,  to  a 
life  estate  in  the  whole  to  the  mother  of  said  Clementina  who  sur- 
vived her  and  died  April  7,  1874.  The  accounts  of  James  A. 
Ruthven  were  filed,  and  no  objections  made  to  the  same,  showing 
assets  in  his  hands,  of  personal  property,  of  $38,358.67,  received 
after  the  death  of  the  tenant  for  life,  and  some  real  estate. 

The  decree  of  the  surrogate  on  said  accounts  was  made  May  18, 
1877,  by  which  the  said  accounts  were  settled  and  allowed,  as  filed 
and  adjusted,  and  interest  on  the  several  legacies  at  the  rate  of  seven 
per  centum  per  annum  allowed  only  from  the  7th  day  of  April, 
1874,  the  date  of  the  death  of  the  life  tenant. 

The  appellants  object  to  so  much  of  the  decree  as  allows  interest 
from  April  7,  1874,  and  claim  that  interest  should  be  allowed  from 
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October  28,  1863,  viz.,  from  and  after  the  expiration  of  one  year 
after  the  death  of  the  testatrix. 


J.  Edgar^  for  the  appellant.  Interest  on  each  legacy  should 
commence  to  run  at  the  time  it  became  due  and  payable,  viz.,  at 
and  from  the  expiration  of  one  year  from  the  death  of  the  testatrix. 
( WiUicMTison  v.  WtUia/maon^  6  Paige,  300 ;  Dayton  on  Surrogates, 
465;  Williams  on  Executoi-s  [5th  ed.],  1284,  1285,  1286;  Willard 
on  Executors,  855,  390 ;  2  Roper  on  Legacies,  1251 ;  JSepbtim  v. 
Hepburn,  2  Brad.,  74 ;  Lcmjorence  v.  Irnhree^  3  id.,  364 ;  Bradner 
V.  Fa/ulhner,  12  N.  Y.,  472 ;  Campbell  v.  Cawd/rey,  31  How.,  172.} 

Wm.  VemoiU  and  Chaa.  E.  SoiUher,  for  the  respondents. 

Bbady,  J. : 

In  this  matter  the  decree  of  the  surrogate  is  well  sustained  by  the 
able  opinion  which  accompanies  it.  As  shown  by  him  the  rule  is 
recognized  and  repeated  in  the  cases  cited,  that  interest  upon  a  legacy 
wiU  not  be  allowed,  unless  special  circumstances  or  the  provisions 
of  the  will  require  it  to  be  done,  until  it  is  payable.  The  legacies 
given  by  the  testatrix  were  subordinate  to  her  estate,  which  consisted 
solely  of  a  residuary  interest  in  certain  property  left  her  by  her 
father  and  in  which  her  mother  had  a  life  interest.  Up  to  the  time 
of  the  death  of  the  mother,  therefore,  no  assets  came  to  the  hands 
of  the  executor  out  of  which  the  legacies  could  be  paid.  The  time 
for  the  payment  of  them  until  such  death  could  not  arrive,  and  the 
presumption  that  one  year  after  the  death  of  the  testatrix  was  suffi- 
cient to  enable  the  executor  to  gather  in  the  assets  and  to  make 
payment  consequently  falls  to  the  ground.  The  assets  were  then 
appropriated  to  another  purpose  and  so  were  the  rents,  issues  and 
profits  of  them,  and  they  continued  to  be  so  after  the  death  of  the 
testatrix,  because  they  were  subjected  to  the  life  estate  of  the  mother 
who  survived  her  daughter. 

It  must  be  presumed  that  the  testatrix  was  aware  that  they  would 
not  be  available  for  the  payment  of  the  legacies  given,  until  the 
death  of  her  mother,  and  that  she  intended,  therefore,  to  defer  sach 
payment  until  the  fund  existed  for  that  purpose.  (See  Dodge  v. 
Mcmning,  1  Conas.  Rep.,  298.) 
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She  designed,  in  other  wordB,  that  the  gift  should  follow  the 
estate  out  of  which  it  was  to  be  paid,  and  that  it  should  be  available 
in  no  respect  until  such  estate  could  be  applied  to  its  payment. 
This  is  a  just  view  of  the  subject,  springing  from  her  silence  as  to 
the  time  when  the  legacies  should  be  paid,  taken  in  connection  with 
the  nature  of  the  property  out  of  which  they  were  to  be  satisfied. 
When  the  fund  is  not  available  for  the  payment  of  the  legacy  until 
a  contingency  happens,  there  seems  to  be  no  reason  why  it  should 
bear  interest  from  the  death  of  the  testator  before  the  happening  of 
the  contingency,  in  the  absence  of  special  cii*cumstances  requiring 
it  to  be  done,  or  a  provision  in  the  will  indicating  an  intention  that 
it  should  be  paid  for  a  different  period. 

If  the  interest  be  given  in  this  case  from  a  time  one*  year  after 
the  death  of  the  testatrix,  and  therefore  prior  to  the  acquisition  of 
the  assets  by  her  executor,  the  fund  would  be  weighted  with  a  burden 
for  years  before  it  could  be  applied  to  the  objects  named  in  the  will. 

For  these  reasons  and  the  reasons  assigned  by  him  the  decree  of 
the  surrogate  should  be  sustained. 

Davis,  P.  J.,  and  Ingalls,  J.,  concurred. 

Decree  affirmed. 
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MEMORANDA 

OF 

OASES    NOT    REPORTED    IN    FULL 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK  ex  eel. 
JOHN  MUERAY  v.  THE  JUSTICES  OF  THE  COURT 
OF  SPECIAL  SESSIONS  OF  THE  PEACE  IN  AND  FOR 
THE  CITY  AND  COUNTY  OF  NEW  YORK. 

Oourt  of  Speeiai  Seitions  — jurUdiction  of —  trial  hyjwry  in. 

CEETioRAiti  to  the  Court  of  Special  Sessions  to  review  a  convic- 
tion of  the  relator. 

The  return  showed  that  the  relator  was  arrested  upon  a  complaint 
made  in  due  form,  before  one  of  the  police  justices  of  the  city,  upon 
a  charge  of  assault  and  battery,  and  that  on  being  brought  before 
Buch  magistrate,  he  elected  to  be  tried  for  such  alleged  oflfense 
by  the  Oourt  of  Special  Sessions  of  the  Peace,  and  was  committed 
to  await  such  trial,  and  required  to  find  bail,  in  the  sum  of  $500, 
for  his  appearance  at  the  Court  of  Special  Sessions,  to  answer  to 
the  complaint  preferred  against  him  for  said  offense. 

Subsequently,  but  in  what  manner  it  does  not  appear,  he  was 
brought  before  Mr.  Justice  Donohue,  of  the  Supreme  Court,  and 
there  entered  into  a  bond  or  recognizance  for  his  appearance  at  the 
next  term  of  the  Special  Sessions.  The  recognizance  recited  the  above 
facts.  The  complaint  and  papers  were  then  transmitted  to  the 
clerk  of  the  Court  of  Special  Sessions,  for  trial  at  said  court.  After- 
wards, and  on  the  25th  of  September,  1877,  the  Oourt  of  Special 
Sessions  was  duly  organized  at  the  halls  of  justice,  in  the  city,  and 
the  relator  was  brought  before  the  court  for  trial  upon  said  com- 
plaint. The  complaint  was  read  to  him,  and  he  was  called  upon  to 
plead  thereto,  and  thereupon  he  pleaded  not  guilty.  Such  plea  was 
duly  entered  in  the  minutes  of  the  court.    The  court  thereupon 
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then  proceeded  to  try  the  issue,  and  witnesses  were  produced  by 
the  complainant  and  the  relator ;  and  upon  such  trial  the  relator  was 
found  guilty  and  sentenced  to  imprisonment  for  the  term  of  four 
months. 

The  court,  at  General  Term,  said :  "  The  only  questions  raised 
here  relate  to  the  jurisdiction  o^the  Court  of  Special  Sessions.  By 
section  5  of  chapter  337  of  the  Laws  of  1855  (which  may  be  found 
cited  in  third  Revised  Statutes  [Banks'  6tli  ed.],  242),  jurisdiction 
is  given  to  the  Court  of  Special  Sessions  over  aU  complaints  for 
misdemeanors,  made  before  police  justices,  xmless  the  court  shall 
send  the  case  to  the  Greneral  Sessions,  or  unless  the  accused,  when 
brought  before  the  committing  magistrate,  shall  elect  to  have  his 
case  tried  in  the  General  Sessions. 

The  relator,  in  this  case,  elected  to  be  tried  at  the  Special  Ses- 
sions, and  he  entered  into  a  recognizance  reciting  such  election  and 
conditioned  for  his  appearance  before  such  Court  of  Special  Ses- 
sions. On  his  appearing  for  trial  he  made  no  objection  that  the 
case  was  not  properly  before  the  court,  and  no  claim  that  it  should 
be  sent  to  the  General  Sessions,  but  entered  the  plea  of  not  guilty, 
and  submitted  himself  to  trial  before  that  court,  as  though  all  pre- 
Kminaiy  steps  had  been  in  all  respects  regular  and  proper.  It  is 
too  late  for  him  to  object  to  any  want  of  f onnality  in  any  proceed- 
ing antecedent  to  his  trial,  for  all  matters  of  form  must  be  deemed 
to  be  waived  by  his  appearing  before  the  Court  of  Special  Sessions, 
joining  issue  and  proceeding  to  trial,  without  the  suggestion  of  any 
objection  to  the  regularity  of  any  proceeding  or  the  jurisdiction 
of  the  court. 

The  Court  of  Sessions  existed  prior  to  the  first  Constitution  of 
the  State,  which  was  adopted  in  1777.  It  wajs  first  created  by  the 
Colonial  legislature  in  1744,  and  has  ever  since,  with  various 
changes  and  modifications  made  by  the  legislature,  existed  in  this 
State. 

Trial  by  jury  waa  wholly  unknown  in  that  court  until  it  was 
created  mb  modo^  by  the  act  of  1824.  The  common-law  jury  how- 
ever, has  never  existed  in  that  tribunal.  (In  the  Matter  of  Sweair 
mcm^  1  Cow.,  144,  151,  note  e  ;  Murphy  v.  People^  2  id.,  815,  818, 
note  I ;  People  v.  RUey^  5  Parker  Crim.,  401 ;  People  ex  rd. 
Walker  v.  Special  Seesions,  4  Hun,  442.) 
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We  do  not  think  that  tliere  is  any  force  in  the  position  urged  by 
the  learned  counsel  for  the  relator,  that  the  relator  waa  entitled  to 
a  trial  by  jury,  because  he  had  given  bail  for  his  appearance  before 
the  Court  of  Special  Sessions.  Undoubtedly  that  right  would  have 
existed  if  he  had  entered  into  a  recognizance  for  his  appearance  at 
the  General  Sessions,  and  had  appeared  in  person,  pursuant  to  such 
recognizance,  for  trial  at  the  General  Sessions.  It  is  clear,  in  such 
case,  that  his  right  to  trial  by  common-law  jury  would  have  been 
complete  and  could  not  have  been  waived  even  by  himself.  {Ccm- 
cemi  V.  77ie  People,  18  N".  T.,  128 ;  Gruffer  v.  Hiidson  Ri/oer  R. 
R.  Co.,  2  Kern.,  198 ;  People  v.  Kermedy,  2  Parker,  312.) 

If  the  I'ecognizance,  or  bond,  given  for  his  appearance  at  the 
Special  Sessions  were  altogether  irregular  or  extra  judicial,  it  never- 
theless could  not  have  the  effect  to  transfer  the  case,  which,  by  the 
election  of  the  relator,  was  to  be  tried  in  the  Court  of  Special  Ses- 
sions, to  another  tribunal.  But  if  it  were  regularly  and  properly 
taken,  the  appearance  of  the  relator  before  the  Sessions  was  in 
accordance  with  its  exigency  and  requirement,  and  therefore  it  can- 
not be  held  to  have  taken  away  the  jurisdiction  of  that  court. 

Under  the  statutes  creating  the  Court  of  Special  Sessions  of  this 
State,  trials  are  had  before  three  police  justices  without  a  jury.  No 
provision  is  made  either  for  the  common-law  jury  or  the  statutory 
jury  provided  for  Courts  of  Special  Sessions  in  other  counties  of  the 
State.  We  are  unable  to  see  any  error  in  the  proceedings  or  any 
want  of  jurisdiction  in  the  court. 

The  writ  should  be  dismissed  and  the  proceedings  of  the  Special 
Sessions  affirmed." 

Wm.  F.  KiTvtzing^  for  the  relator.  B.  K.  Phelps,  for  the 
respondent. 

Opinioii  by  Davis,  P.  J. ;    Brady  and  Ingalls,  J  J.,  concurred. 

Writ  dismissed,  proceedings  affirmed. 
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|S  ^'         DEVELIA  L.  BRADBURY,  Appellant,  v.  JAMES  WINTER- 
BOTTOM,  Respondent. 

Seterance  of  causes  of  action — offer  to  aUow  judgment  to  be  taken  for  one  of  several 
claims — effect  of  on  right  to  sever. 

Appeal  from  an  order  denying  plaintiffs  motion  to  sever  the 
action  in  reference  to  the  claims  alleged  therein. 

The  plaintiff  alleged  two  causes  of  action  separately.  The  defend- 
ant denied  by  answer  his  liability  upon  the  second  cause  of  action, 
and  served  an  offer  to  permit  judgment  to  be  taken  against  him  for 
the  amount  claimed  under  the  first  cause  of  action.  The  answer 
interposed  admitted  the  demand  to  which  the  offer  related,  by  fail- 
ing to  refer  to  it  in  any  way. 

The  court  at  General  Term  said :  "  The  offer  was  made  under 
section  758  of  the  Code  of  Civil  Procedure,  and  within  the  ten  days 
allowed  for  its  acceptance  the  plaintiff  served  notice  of  a  motion  for 
liberty  to  sever  the  action  and  for  judgment  for  the  first  cause  of 
action  admitted,  as  suggested  by  the  answer,  and  further  that  the 
action  continue  as  to  the  second  claim  set  out  in  the  complaint 
This  proceeding  was  under  section  511  of  the  Code,  which  provides 
that  where  a  part  of  the  plaintiffs  claim  which  may  be  severed  from 
the  remainder  is  admitted  upon  the  pleadings,  the  court,  upon  the 
plaintiffs  motion,  may,  in  its  discretion,  order  that  the  action  be 
severed ;  that  a  judgment  be  entered  for  the  plaintiff  for  the  part 
admitted,  and  if  the  plaintiff  so  elect,  that  the  action  be  continued 
with  like  effect  as  to  the  subsequent  proceedings,  as  if  it  bad  been 
originally  brought  for  the  remainder  of  the  claim.  The  application 
thus  made  was  denied,  and  the  plaintiff  appealed.  The  denial  must 
have  resulted  from  a  misapprehension  of  the  effect  of  granting  the 
relief  sought,  occasioned  by  the  offer  which  it  was  doubtless  sup- 
posed must  be  retained  to  prevent  the  plaintiff  from  recovering 
costs,  and  to  secure  them  to  the  defendant  if  successful  in  resisting 
the  second  cause  of  action. 

This  was  an  erroneous  view  of  the  issue  presented.  Wlien  a  sev- 
erance is  made,  if  an  offer  covering  the  separate  claim  bas  been 
accepted,  the  costs  allowed  in  granting  judgment  for  the  sum  would 
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be  to  the  time  of  snch  acceptance,  and  if  no  accep.tance  were  given, 
then  to  the  time  of  the  motion  granted.  If  the  plaintifE,  proceeding 
as  to  the  severed  claim,  did  not  succeed,  the  defendant  wonld  be 
entitled  to  costs,  because  as  to  it  the  action  proceeds  as  if  it  had 
been  brought  only  to  recover  such  claim,  and  the  oflEer  would  not 
give  the  defendant  more  protection  from,  or  right  to  costs  than  the 
statute  confers.  The  offer,  therefore,  in  such  a  case  accomplishes 
nothing.  If  the  granting  of  such  a  motion  as  that  considered  occar 
sioned  no  prejudice  to  the  defendant,  it  should  not  have  been 
refused.  It  was  right  under  provisions  of  the  Code  that  the  appli- 
cation should  be  favorably  received,  because  the  claim  was  distinct 
and  as  such  admitted  to  be  due.  The  offer  doubtless,  as  already 
suggested,  created  the  doubt  which  led  to  the  denial  of  the  motion, 
but  that  paper  duly  considered  furnished  no  reason  why  the  motion 
should  not  have  been  granted,  as  indicated  herein." 

The  order  appealed  from  should,  for  these  reasons,  be  reversed, 
aud  the  motion  granted ;  but,  as  the  question  is  novel,  without  costs 
to  either  party. 

Mooch/  B.  Smithy  for  the  appellant.  Oeorge  Stevenson^  for  the 
respondent. 

Opinion  by  Bbadt,  J. ;  Davis,  P.  J.,  and  Inoalls,  J.,  concurred. 

Order  reversed  and  motion  granted,  without  costs  to  either  party. 


.   JOHN  H.  HARDT  and  othebs.  Appellants,  v.  HERMAN 
SCHULTING,  Respondent. 

BMdenoe— Intent —  FcUw  repreaentatiiaM  —  when  questkms  as  to,  material. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

This  action  was  brought  to  set  aside  a  release  given  by  the  plain- 
tiff to  the  defendant  on  the  ground  that  the  same  was  procured  by 
false  and  fraudulent  representations  made  by  the  defendant.  The 
case  is  in  all  respects  similar  to  that  of  Dambmcm  v.  8ch/ulUng 
(12  Hun,  1).  Upon  the  trial  the  following  questions  were  asked 
by  the  plaintiff  of  the  witness,  Frederick  A.  Von  Bemuth :  "  Did 
you  sign  that  release  in  consequence  of  representations  made  in 
Hun— Vol.  XIH.        68 
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August?"  "Did  he  at  the  time  you  signed  this  release  say  any 
thing  to  vary  his  previous  statements  as  to  his  property  ? "  They 
were  objected  to  by  the  defendant's  counsel  and  excluded  by  the 
court,  and  the  plaintiff  excepted  to  the  ruling. 

The  court  at  General  Term  said  :  "  We  think  the  learned  justice 
erred  in  not  allowing  the  witness  to  answer  the  questions.  The 
questions  did  not  call  for  a  bare  opinion  of  the  witness  or  a  mere 
mental  operation.  They  called  for  a  fact  material  to  the  issue  upon 
trial.  It  has  been  repeatedly  held  that  in  a  proper  case  the  inten- 
tion which  prompted  an  act  or  the  belief  entertained  in  regard  to 
the  truth  of  a  statement  upon  which  a  witness  acted,  may  be  proved 
by  asking  the  direct  question  without  resorting  to  conversations  or 
circumstances.  {Thorn  v.  Ilelmier^  2  Keyes,  27,  30;  BerricMn  v. 
S(mf(yrd,  1  Hun,  626 ;  Caspaa*  v.  O'Brien,  15  Abb.  [N.  S.],  402 ; 
Rayruyr  v.  Page,  2  Hun,  652 ;  ThursUm  v.  Cornell,  38  N.  T.,  281 ; 
McEown  V.  Hwnter,  30  id.,  625." 

W.  Watson,  for  the  appellants.     (7.  B.  Smith,  for  the  respondent. 

Opinion  by  Ingalls,  J ;   Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


JOHN  SCHELLY,  Kespondent,  v.  PETER  ZINK  and  others, 

Appellants. 

Order  of  arrest— neglect  of  party  procuring,  to  enter  Judgment  when  it  i»  in  hi$ 
power  90  to  do—  Oode,  %  2S8— discharge  by  order  under— taeating  said  order  — 
trfectof. 

Appeal  from  an  order  of  the  Special  Term  denying  the  motion 
of  the  appellant  for  discharge  from  imprisonment  under  execution. 

The  appellant  was  arrested  on  an  order  of  arrest,  and  not  giving 
bail  remained  in  actual  custody  under  the  order.  He  appeared  in 
the  action  by  attorney  upon  whom  the  complaint  was  served.  No 
answer  was  served  to  the  complaint,  and  the  appellant  claiming  that 
the  plaintiff  had  neglected  to  enter  judgment  in  the  action  after  it 
was  in  his  power  so  to  do,  moved,  under  the  provisions  of  section 
288  of  the  Oode,  for  an  order  discharging  him  from  custody.  He 
obtained  an  order  upon  affidavits  to  show  cause  why  he  should  not 
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be  discharged  from  cufitody.  The  order  was  returnable  on  the  12th 
of  Jnly,  1875,  at  ten  and  a-half  a.  m.  On  that  day  it  was  adjourned 
to  the  sixteenth  of  July,  and  on  the  sixteenth  of  July  it  was  further 
adjourned  to  July  nineteenth  at  ten  and  a-half  a.  m.  At  the 
adjourned  hour,  on  the  nineteenth  of  July,  the  appellant's  attorney 
appeared,  and  no  one  appearing  to  oppose  took  an  order  by  default 
for  the  discharge  of  the  appellant  from  custody.  The  attorney  for 
the  respondent  appeared  at  eleven  a.  m.,  supposing  that  that 
was  the  hour  to  which  the  motion  stood  adjourned,  and  upon 
learning  that  his  default  had  been  taken  called  the  attention  of  the 
court  to  the  fact  of  his  impression  as  to  the  hour  of  adjournment. 
The  court,  thereupon,  directed  that  no  order  be  entered,  until  the 
plaintiff's  attorney  saw  the  attorney  for  the  appellant,  in  order  that 
an  hour  might  be  fixed  to  have  the  motion  argued.  Plaintiff's  attor- 
ney immediately  applied  to  the  attorney  of  the  appellant,  who  con- 
sented that  the  proceedings  stand  adjourned  to  the  following  day  at 
ten  o'clock  a.  m.,  and  indorsed  his  consent,  subscribing  the  same  on 
the  papers.  Before  doing  this,  however,  the  order  by  default  had  been 
entered  and  the  appellant  had  been  discharged  from  the  custody  of 
the  sheriff.  On  the  twentieth  the  attorneys  for  the  respective  parties 
appeared  at  the  Special  Term  and  the  motion  was  argued,  and  an 
order  was  made  on  that  day  vacating  and  setting  aside  the  order  by 
default,  entered  on  the  nineteenth  of  July,  and  remanding  the 
appellant  to  the  custody  of  the  sheriff  upon  the  order  of  arrest  and 
denying  the  relief  asked  for  by  the  motion  for  discharge,  on  condi- 
tion the  plaintiff  enter  judgment  in  three  days  against  the  appellant, 
otherwise  the  motion  was  granted.  Judgment  having  been  entered 
as  required  by  this  order,  upon  which  an  execution  against  the 
property  had  been  returned  unsatisfied,  an  execution  was  issued 
against  the  body  of  the  appellant  on  which  he  was  arrested  and  held 
in  custody  by  the  sheriff,  and  this  motion  is  for  the  discharge  of  the 
appellant  from  imprisonment  on  the  execution  so  issued.  No  appeal 
was  taken  from  the  order  of  July  twentieth. 

The  court  at  General  Term  said :  "  The  only  question  is  whether 
the  order  taken  by  default  on  the  nineteenth,  and  upon  which  the 
appellant  was  actually  discharged,  wajs  such  a  supersedeas  of  the 
arrest  and  of  the  order  upon  which  it  was  made  that  it  could  not  be 
restored  by  the  court,  as  was  sought  to  be  done,  by  vacating  the  order 
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of  default  and  hearing  and  disposing  of  the  motion  on  its  merits. 
Section  288  of  the  Code,  after  providing  for  the  application  for  dis- 
charge, concludes  with  these  words,  '  and  after  being  so  discharged 
such  defendant  shall  not  be  arrested  upon  any  execution  issued  in 
such  action.' 

A  very  ingenious  argument  was  made  by  the  learned  counsel  for 
the  appellant,  based  upon  this  provision  of  the  Code  and  upon  the 
fact  that  the  appellant  had  been  actually  discharged  under  the  order 
of  the  nineteenth,  to  the  efifect  that  the  order  of  discharge  having 
been  executed  the  same  could  not  be  opened  or  vacated  so  as  to 
restore  the  parties  to  their  former  condition,  and  that  the  attorney 
of  the  appellant  had  no  authority  to  consent  to  open  the  same  for 
such  purpose.  We  are  of  the  opinion,  however,  that  the  circum- 
stances of  this  case  do  not  bring  it  within  the  authorities  or  the 
principle  cited  and  relied  upon  by  him. 

The  attorney's  power  was  not  exhausted,  even  had  his  retainer 
been  special,  for  the  motion  had  not  been  heard  upon  its  merits  and 
it  was  within  his  authority  to  open  the  default  and  allow  the  motion 
to  be  heard  on  its  merits.  His  indorsement  of  an  adjournment  of 
the  motion  to  the  twentieth,  made  on  the  nineteenth,  and  immedi- 
ately after  the  order  had  been  entered,  was  equivalent  to  a  stipulation 
to  waive  the  default  and  allow  the  motion  to  be  heard  on  the  merits, 
and  that  the  order  already  entered  by  default  depend  upon  the  result 
of  that  motion.  This  is  practically  what  was  done ;  and  when  the 
parties  appeared  on  the  following  day  and  argued  the  motion  the 
court  had  jurisdiction  to  ratify  the  order  by  default  and  all  that  had 
been  done  under  it,  or  to  vacate  that  order  absolutely  and  dispose 
of  the  motion  upon  its  merits.  The  latter  course  was  taken  and  we 
think  it  was  effectual,  and  if  not  appealed  from  final. 

We  are,  therefore,  of  opinion  that  the  appellant  was  properly 
arrested  on  the  execution,  and  that  the  order  of  the  court  below 
denying  the  motion  for  his  discharge  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements." 

Ira  Shafer,  for  the  appellant.  A,  J,  Vanderpoelj  for  the 
respondent. 

Opinion  by  Davis,  P.  J ;  Brady,  J.,  concurred.  Inoalls,  J., 
not  sitting. 

Order  affirmed,  with  t43n  dollars  costs,  and  disbursements. 
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THEEES A  HOFFMAN,  Appeij..vnt,  v.  WILLIAM  C.  CONNER, 
LATE  Sheriff,  etc.,  Respondent. 

Sheriff —  neglect  to  enforee  ezccutimi  in  replevin  suit. 

Apprat.  by  the  plaintiff  from  a  judgment  entered  after  a  trial  at 
the  Circuit,  at  which  the  complaint  was  dismissed ;  also  from  an 
order  denying  a  new  trial,  upon  a  motion  therefor,  made  upon  the 
minutes  of  the  court. 

Charles  Hoffman  instituted  an  action  in  the  Marine  Court  against 
the  appellant  to  recover  the  possession  of  certain  personal  property, 
and  at  the  commencement  of  such  action,  by  a  proceeding  under 
that  portion  of  the  Code,  entitled  "  claim  and  delivery  of  personal 
property,"  took  possession  of  such  property  and  retained  the  same. 
The  appellant  prevailed  in  the  action  in  the  Marine  Court  and  a 
judgment  was  entered  therein  awarding  to  her  a  return  of  the  prop- 
erty or  the  value  thereof  if  return  could  not  be  made.  An  execu- 
tion was  issued  to  the  respondent,  as  sheriff,  in  accordance  with  the 
judgment,  which  he  returned  October  28,  1876,  with  the  following 
certificate  indorsed  thereon:  "I  certify  and  return  to  the  within 
execution  that  I  cannot  find  the  personal  property  within  described 
within  my  county  so  as  to  deliver  the  possession  of,  and  return  same 
to  the  defendant  by  this,  as  within  I  am  commanded  ;  and  I  further 
certify  that  I  cannot  find  any  personal  or  real  property  of  the  plain- 
tiff within  my  county,  out  of  which  I  could  make  the  amount  of  the 
value,  damages  and  costs  within  mentioned  or  any  part  thereof." 

During  the  time  the  sheriff  held  the  execution  he  was  informed 
where  the  property  was,  and  an  offer  was  made  to  point  it  out  to 
him  at  the  house  of  one  Miller  in  the  city  of  New  York.  No  rea- 
sonable doubt  existed  as  to  the  identity  of  the  property,  which  was 
a  quantity  of  furniture. 

The  sheriff  did  not  visit  Miller's  house  or  make  any  effort  what- 
ever to  seize  the  property  and  deliver  it  to  the  plaintiff. 

The  court  at  General  Term  said:  "We  are  unable  to  arrive  at 
any  other  conclusion  than  that  the  sheriff  wholly  neglected  his 
duty  in  regard  to  the  execution  of  the  process.  The  pretense  that 
the  furniture  was  in  Miller's  possession  was  wholly  insuflScient  to 
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shield  the  officer  from  liability.  He  should  have  ascertained  by 
what  claim  Miller  held  such  possession ;  whether  he  had  any  title 
superior  to  the  plaintiff ;  whether  any  opposition  or  resistance  would 
be  interposed  by  Miller  to  the  execution  of  the  process. 

When  a  party  places  in  the  hands  of  an  officer  a  process  he  has  a 
right  to  expect  and  require  a  vigilant  and  faithful  execution  thereof. 
It  is  for  such  purpose  the  office  is  created,  and  the  incumbent  accepts 
the  position  charged  with  the  responsibilities  involved,  and  should 
not  be  allowed  to  neglect  or  evade  the  performance  of  duty  to  the 
prejudice  of  a  party  interested. 

The  evidence  wholly  fails  to  establish  a  state  of  facts  which  jus- 
tify the  sheriff  in  neglecting  or  refusing  to  make  delivery  of  the 
property  in  question  to  the  plaintiff.  The  return  shows  that  noth- 
ing could  be  collected  of  Hoffman.  Consequently  by  the  neglect  of 
the  sheriff  to  deliver  the  property  to  the  plaintiff  she  will  in  all  pro- 
bability ,be  subjected  to  the  loss  of  the  same,  with  all  the  expenses 
attending  the  controversy.  There  was  certainly  evidence  of  the 
value  of  the  furniture  sufficient  to  submit  to  the  jury.  The  inqui- 
sition taken  by  the  sheriff  in  the  same  proceeding  was  put  in  evi- 
dence  wherein  the  property  was  appraised,  which  furnished  some 
evidence  of  value  as  against  him.  Again,  the  execution  contained 
a  statement  of  the  value  of  the  property,  and  that  was  in  evidence. 
We  cannot  doubt  but  that  there  was  evidence  sufficient  upon  that 
question  to  submit  to  the  jury.  {Ledyard  v.  Jones^  7  N.  Y.,  550 ; 
Swezey  v.  Lott^  21  id.,  484;  Bowmom  v.  Comedy  39  Barb.,  69.) 

Edward  P.  Wilder ^  for  the  appellant.  A.  J.  Vcmderpoel^  for  the 
respondent 

Opinion  by  Ingalls,  J  ;  Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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FOURTH  DEPARTMENT 

▲T 

GEIfERAL     TERM, 
Sipril,  1878. 


WILLIAM  F.  EDINGTON  and  ABEAM  SLEEPEE,  Eespond- 
ENT8.  V.  THE  ^TNA  LIFE  INSUEANCE  COMPANY, 
Appellant. 

PoUcy  of  insurance — ctssiffnment  of  —  declarations  of  assignor  —  not  admissiUe 
against  assignee  —  Physicians  cannot  disclose  fa/^  aeqvired  toJule  attending 
patients  —  toaiwr  of  this  paint  —  right  of  assignee  so  to  do  —  Words — submission 
of  meaning  of  to  jury — Application  to  company — tohat  constitutes — Diserep- 
ondes  in  answer — when  immaterial. 

The  defendant  issued  a  policy  of  insurance  upon  the  life  of  one  D.,  payable 
to  the  assured^  his  executors,  administrators  or  assigns.  D.  transferred  his 
interest  in  the  policy  to  plaintiff  for  the  sum  of  $1,000,  reserving  the  right  to 
redeem,  on  repaying  said  sum  with  interest  in  one  year,  andj  during  his  life, 
but  in  case  of  his  death  before  redeeming,  the  transfer  to  be  absolute.  In  an 
action  by  plaintiff  to  recover  the  amount  of  the  policy,  after  D.'s  death,  it  was 
claimed  by  the  defendant  that  the  agreement  was  against  public  policy,  and 
fraudulent  as  to  the  heirs  and  next  of  kin  of  the  assured,  as  it  tended  to 
deprive  them  of  the  right  to  redeem.  Hdd,  that  the  agreement  was  valid,  and 
should  be  sustained. 

Semble,  that  in  an  action  by  the  assignee  of  a  policy  of  insurance,  issued  upon 
the  life  of  his  assignor,  to  recover  the  amount  thereof,  declarations  made  by 
the  assignor  are  not  admissible  in  evidence  against  the  plaintiff,  whether  made 
before  or  after  the  issuing  of  the  policy. 

In  no  event  can  declarations  made  after  the  issuing  of  the  policy  be  admitted. 

Upon  the  trial,  Dr.  E.,  who  had  testified  that  he  had  treated  D.  and  prescribed 
for  him  in  the  spring  and  summer  of  1862,  was  aslted,  "  What  didyou  do  by  way 
of  treatment  to  him  ?"    **  Was  he  cured  when  he  left  your  hands  ?  "    "  Was 
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he  better  or  worse  after  you  ceased  treating  him  ? "  Reld,  that  tho  court 
properly  refused  to  allow  the  questions  to  be  answered,  as  they  were  forbid- 
den by  the  statute  (2  R.  S.,  406,  §  73)  prohibiting  a  physician  from  disclosing 
information  acquired  by  him  in  attending  a  patient  professionally. 

He  was  then  asked  whether,  in  May,  1867,  in  his  opinion,  "  D.  was  in  good 
health,  and  of  sound  body,  and  one  who  usually  enjoyed  good  health  ?"  Held, 
that  the  question  was  objectionable,  as  the  opinion  of  the  witness  must  neces- 
sarily be  based,  in  part  at  least,  on  the  information  acquired  by  him  in  his 
professional  attendance  on  D. 

A  physician  was  called  who  testified  that  he  had  examined  D.  for  insurance  in 
the  PhoBuix  Life  Insurance  Company  about  the  time  of  the  second  application 
in  this  case,  and  passed  him  as  insurable.  Upon  cross-examination,  he  was 
asked  if  he  would  have  recommended  D.  for  insurance  if  the  latter  had 
informed  witness  that  he  had  been  treated  by  any  of  the  five  physicians  who 
had  attended  him  for  a  disease  which  he  was  unwilling  to  disclose,  or  that  he 
had  been  under  treatment  for  five  years.  Held,  that  the  opinion  of  the  wit- 
ness as  to  what  he  would  have  done  had  those  statements  been  made  to  him 
was  of  no  importance,  and  was  properly  rejected. 

The  prohibition  imposed  by  the  statute  upon  a  physician,  preventing  him  from 
disclosing  information  acquired  by  him  in  attending  upon  a  patient  profes- 
sionaUy,  is  for  the  benefit  of  the  patient,  and  may  be  waived  by  him  or  by  his 
assignee,  nor  is  this  privilege  of  the  assignee  affected  by  the  death  of  his 
assignor. 

To  the  question  in  the  application,  "Is  the  party  subject  to  dyspepsia,  dysen- 
tery or  diarrhoea  ?"  D.  answered  "  No."  Upon  the  trial  the  court  charged 
the  jury  :  *'  You  will  say  what  is  the  fair  meaning  of  the  words  'subject  to.' 
Does  it  mean  a  single  occurrence  of  a  disease  —  a  single  attack  —  or  does  it 
mean  that  one  has  been  habitually  attacked,  or  that  he  is  under  the  possession 
of  the  disease  ?  *  *  *  Looking  at  this  question,  it  is  for  you  to  say  whether 
he  was  subject  to  dyspepsia,  dysentery  or  diarrhoea."  Reld,  that,  as  submitted, 
there  was  no  error  in  allowing  the  jury  to  determine  the  meaning  of  the  words 
"subject  to." 

To  the  question  in  the  application,  "  Has  any  application  been  made  to  this  or 
any  other  company  for  assurance  on  the  life  of  the  party;  if  so,  with  what 
result?"  I),  answered,  "Yes,  and  always  successful."  It  appeared  that,  in 
1862  or  1868,  he  handed  to  the  agent  of  a  foreign  insurance  company  an  appli- 
cation for  insurance;  that  the  agent  said  he  did  not  think  the  company  would 
take  him;  that,  upon  D.'s  request,  he  handed  the  application  to  the  examiner 
for  the  company,  who  was  then  D.'s  physician;  that  the  agent  subsequently 
told  D.  that  the  examiner  said  he  could  not  pass  him,  and  that  the  examination 
was  a  farce  and  an  unnecessary  expense  to  put  the  company  to ;  and  there  the 
matter  dropped.  The  court  left  it  for  the  jury  to  say  whether  or  not  D.'s 
answer  was  a  truthful  one.  Held,  that  it  did  not  appear  that  an  application 
was  made  to  the  company;  that  the  application  was  not  even  made  to  the  agent 
to  be  forwarded  to  the  company;  that  the  application  was  never  completed. 

One  question  was:  "  Has  the  party  had,  during  the  last  seven  years,  any  severe 
sickness  or  disease  ;  if  so,  state  the  particulars  and  the  names  of  the  attending 
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physicians,  or  who  was  consulted  and  prescribed  ?  "  The  answer  in  the  first 
application  was:  "  lias  had  nervous  difficulty  and  diarrhoea  ;  C.  H.  Carpenter, 
Geneva,  N.  Y. ; "  in  the  second  it  was  "  No."  The  court  left  it  to  the  jury  to 
determine  whether  or  not  the  nervous  difficulty  or  diarrhcsa  was,  in  fact,  a 
severe  sickness  or  disease.  HM,  that  this  was  proper;  that  if  the  nervousness 
and  diarrhoBa  were  not,  in  fact,  severe  diseases;  the  discrepancy  between  the 
two  answers  was  not  material. 
The  question  who  is  an  attending  physician  under  2  Revised  Statutes  (406,  §  78), 
discussed. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial  made 
upon  the  minntes  of  the  judge,  after  verdict  rendered  in  favor  of 
the  plaintifiEs  at  the  Ontario  Circuit. 

This  action  was  brought  to  recover  the  amount  of  two  policies  of 
insurance  for  $7,000,  issued  by  the  defendant  on  the  life  of  William 
F.  Diefendorf,  of  Geneva,  New  York,  title  to  which  was  claimed 
by  the  plaintiffs  by  virtue  of  an  assignment  bearing  date  October, 
18,  1870.  The  policies  were  payable  to  the  said  assured,  his  execu- 
tors, administrators  or  assigns,  within  ninety  days  after  due  notice 
and  proof  of  the  death  of  the  said  W.  F.  Diefendorf,  or  if  the  said 
W.  F.  Diefendorf  should  survive  twenty-five  years,  then  the  amount 
insured  was  to  be  paid  to  him ;  and,  in  either  case,  all  indebted- 
ness of  the  party  to  the  company  should  be  deducted  from  the  sum 
insured. 

The  answer  of  the  defendant  alleged  that  when  the  policies  were 
obtained  by  Diefendorf,  the  assured,  he  made  certain  false  repre- 
sentations and  warranties,  and  concealed  certain  material  facts  in 
reference  to  his  then,  and  previous  health  and  physical  condition, 
and  in  reference  to  other  material  matters,  about  which  he  was  asked 
in  certain  questions  then  propounded  to  him. 

The  assignment  under  which  the  plaintiffs  claimed  expressed  a 
consideration  of  $1,000,  and  provided  that  Diefendorf,  the  assured, 
might  redeem  the  policies  at  any  time  during  one  year ;  and  also 
provided  that,  in  case  Diefendorf  should  die  within  the  year,  the 
assignment  should  become  absolute.  The  first  policy  bore  date 
June  18,  1867,  and  insured  Diefendorf  s  life  in  the  sum  of  $2,000. 
The  second  policy  was  dated  May  29,  1868,  and  the  application 
on  which  it  was  issued  was  dated  May  13,  1868. 

In  the  course  of  the  charge,  the  court  said :  '*•  It  is  claimed,  also, 
that  in  answer  to  question  No.  13,  in  that  application,  he  answered 
Hun  — Vol.  XIII.        69 
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untruly.  That  question  is :  '  Is  the  party  subject  to  dyspepsia, 
dysentery  or  diarrhoea?'  To  this  question  he  answered  *No.' 
That  will  lead  you  to  inquire  what  is  meant  by  the  term  *  subject 
to.'  Upon  this  subject,  let  me  say  that  the  words  used  in  these 
questions  are  to  be  underetood  as  men  generally  would  understand 
them  in  common  use.  The  usual  meaning  of  the  terms  is  to  be 
given  to  them.  You  are  to  understand  them  as  usually  employed 
and  understood.  You  will  say,  what  is  the  fair  meaning  of  the 
words  '  subject  to  ? '  Does  it  mean  a  single  occurrence  of  a  disease 
—  a  single  attack  —  or  does  it  mean  that  one  has  been  habitually 
attacked,  that  he  is  under  the  possession  of  the  disease  t  You  say 
a  man  is  subject  to  a  cough,  does  it  mean  that  he  has  had  it  once  or 
twice,  or  does  it  mean  that  it  has  taken  possession  of  him  substan- 
tially ?  Looking  at  this  question,  it  is  for  you  to  say  whether  he 
was  subject  to  dyspepsia,  dysentery  or  diarrhoea.  If  you  shall  find 
that  he  was  not  subject  to  either  of  these  diseases,  then  that  ques- 
tion was  answered  truly,  and  the  defense  to  it  is  not  established; 
but  if  you  find  that  he  was  subject  to  one  or  more  of  the  diseases 
therein  named  at  the  time  he  made  the  answer,  the  defense  is  estab- 
lished upon  that  ground." 

K  G.  Zapha/niy  for  the  appellant. 
G.  F.  Danforth,  for  the  respondents. 

Smtth,  J. : 

The  counsel  for  the  appellant  contends  that  the  assignment  of  the 
policies  is  void.  By  the  terms  of  the  assignment,  Diefendorf  trans- 
ferred to  the  plaintiflfe  his  interest  in  the  policies  in  consideration 
of  the  sum  of  $1,000,  he  reserving  the  right  to  redeeem  the  same 
on  repaying  the  said  sum  with  interest,  in  one  year  and  during  his 
Ufe,  but  in  case  of  his  death  before  redeeming,  the  transfer  to  be 
absolute.  It  is  claimed  that  the  provision  rendering  the  assignment 
absolute  in  case  the  assured  should  die  without  redeeming,  is  against 
public  policy,  and  is  also  fraudulent  as  against  the  heirs  of  the 
assured,  and  is  designed  to  deprive  them  of  the  right  to  redeem.  It 
is  difficult  to  discover  any  reason  for  holding  that  the  assignment 
is  not  valid  and  operative  according  to  its  terms.     The  policies, 
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by  their  terms,  were  assignable  at  the  pleasure  of  the  insui'ed; 
they  imposed  no  limitation  upon  the  power  of  assignment ;  they 
vested  no  right  or  preference  in  the  legal  representatives  or  heirs 
of  the  assured ;  and  in  the  terms  and  purpose  of  the  assignment 
itself  there  is  nothing  unlawful.  We  think  that  the  assignment 
was  good  in  law,  and  the  assignor  having  died  within  the  year  with- 
out redeeming,  that  the  title  to  the  policies,  and  the  right  to  recover 
the  moneys  due  upon  them  vested  absolutely  in  the  plaintiffs. 

Numerous  questions  are  presented  by  exceptions  taken  by  the 
defendant's  counsel  to  rulings  of  the  trial  court  upon  the  admissi- 
bility of  certain  items  of  testimony.  They  will  be  briefly  consid- 
ered, so  far  as  is  necessary. 

1.  The  case  states  that  the  defendant's  counsel  oflPered  in  evidence 
the  deposition  of  George  Proudfit,  taken  in  Michigan,  under  a 
commission  ;  that  the  counsel  for  the  plaintififs  objected  to  a  part 
of  the  deposition,  described  in  the  case  as  that  part  of  the  answer 
to  the  fifth  interrogatory  which  purported  to  relate  to  the  declara- 
tions or  statements  of  Diefendorf,  and  that  it  was  excluded.  The 
case  does  not  set  forth  the  portion  of  the  deposition  which  was 
excluded,  but  its  substance  is  perhaps  to  be  inferred  from  an  ofifer 
made  by  the  defendant's  counsel  immediately  after  its  exclusion,  "  to 
prove  from  the  testimony  of  Proudfit,  in  connection  with  the  fact 
that  Diefendorf  was  in  feeble  health  and  debilitated,  and  confined 
to  his  bed  upon  one  or  two  occasions  during  the  years  1866,  1867 
and  1868,  declarations  made  by  him  to  the  witness,  explaining  his 
sickness  or  physical  condition."  To  a  question  put  by  the  court 
when  the  offer  was  made,  the  counsel  replied  that  he  simply  meant 
to  offer  to  read  the  whole  of  the  answer  to  the  interrogatory,  and  the 
offer  was  excluded.  Assuming  that  the  excluded  part  of  the  answer 
was  to  the  effect  stated  in  the  offer  above  transcribed  from  the  case, 
we  think  it  was  properly  shut  out  as  mere  hearsay.  The  declara- 
tions of  Diefendorf  were  not  admissible  against  the  plaintiffs,  who, 
although  deriving  their  title  from  him,  were  not  identified  with 
him  in  interest,  they  being  purchasers  for  value.  {Paige  v.  Cagwim,^ 
7  Hill,  361.)  It  is  immaterial  that  the  policies  were  not  negotiable. 
{Id. ;  Booth  v.  Swezey^  4  Seld.,  276.)  And  the  fact  that  the  party 
making  the  declarations  is  since  deceased,  makes  no  difference; 
{Stwrk  y.  Bo^eU,  6  Hill,  405  ;  Tousley  v.  Bcunry,  16  N.  Y.,  497.) 
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In  general,  to  make  the  declarations  of  a  person  not  a  party  to  the 
suit,  competent  evidence,  there  must  be  an  identity  of  interest 
between  such  person  and  the  party  against  whom  the  declarations 
are  offered.  But  there  is  no  such  identity  of  interest  between 
parties  occupying  the  relation  of  vendor  and  purchaser.  "Were 
this  suit  brought  by  the  next  of  kin  or  the  legal  representatives  of 
Diefendorf,  the  case  would  be  different.  It  is  urged,  however,  by 
the  appellant's  counsel  that  in  the  circumstances  stated  in  the  offer, 
the  declarations  being  explanatory  of  the  speaker's  bodily  ailments, 
were  admissible  as  res  geatm.  Upon  this  point  we  are  referred  to 
the  case  of  Swift  v.  Massachusetts  Mutual  Life  Insv/rance  Com- 
pany (63  N.  Y.,  186).  That  case  is  clearly  distinguishable  from 
the  present.  There,  the  plaintiff  had  taken  the  policy  sued  on  to 
herself,  on  the  life  of  her  husband,  for  her  own  benefit.  The 
decision  in  that  case  seems  to  proceed  upon  the  ground  that  the 
legal  relation  between  the  policyholder  and  the  insured,  was  such 
that  the  declarations  of  the  latter,  within  certain  limitations,  were 
admissible  to  show  his  knowledge  of  his  state  of  health.  The 
limitations  laid  down  by  the  court  were  that  only  those  declarations 
were  admissible  which  were  made  prior  to  the  examination  of  the 
insured  by  the  agent  of  the  insurer,  at  a  time  not  too  remote  from 
such  examination,  and  in  connection  with  facts  or  acts  exhibiting 
his  state  of  health.  The  learned  judge  who  wrote  the  opinion  was 
careful  to  state,  in  accordance  with  numerous  prior  decisions,  that 
declarations  of  the  insured  made  after  the  contract  of  insurance 
had  been  effected,  are  not  admissible  in  evidence,  for  the  reason 
that  after  the  contract  of  insurance  has  been  effected  the  subject  of 
insurance  has  no  such  relation  to  the  holder  of  the  policy  as  gives 
him  power  to  destroy  or  affect  it  by  unsworn  statements.  And  this 
suggests  another  point  of  difference  between  Swift's  case  and  the 
one  in  hand.  There  the  declarations  which  were  held  admissible 
were  made  before  the  contract  of  insurance  was  effected  ;  here,  for 
aught  that  appears  in  the  offer,  the  declarations  were  made  after 
both  policies  in  suit  were  issued.  The  last  policy  was  dated  May 
13,  1868,  and  the  declarations  would  have  been  within  the  offer,  if 
made  in  the  subsequent  part  of  the  year.  The  offer  was  properly 
excluded.  The  same  considerations  apply  to  the  offer  to  read  the 
answer  of  the  same  witness  to  the  sixth  interrogatory. 
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2.  The  several  objections  taken  to  questions  put  by  the  defend- 
ant's counsel  to  the  witness,  Dr.  Eastman,  who  had  been  the  attend- 
ing physician  of  Diefendorf,  were  properly  sustained.  The  statute 
which  prohibits  a  physician  from  disclosing  information  acquired  by 
him  in  attending  a  patient  professionally  (2  R.  S.,  406,  §  T3),  pre- 
vents not  only  a  direct  disclosure  by  him,  as  a  witness,  of  the  pro- 
hibited information,  but  also  the  giving  of  any  answer  which  tends 
in  any  degree,  however  remote  or  indirect,  to  throw  light  upon  the 
subject  of  the  prohibition.  Upon  that  subject  he  is  not  to  furnish 
any  information,  however  slight.  Dr.  Eastman  testified  that  he 
treated  Diefendorf  and  prescribed  for  him  in  the  spring  and  sum- 
mer of  1862.  The  questions  — "  What  did  you  do  by  itay  of  treat- 
ment to  him  ? "  "  Was  he  cured  when  he  left  your  hands  ? "  "  Was 
he  better  or  worse  after  you  ceased  treating  him  ? "  —  were  obvi- 
ously within  the  prohibition  of  the  statute.  If  answered,  they 
opened  the  door  to  an  inquiry  as  to  the  nialadies  for  which  he  was 
treated,  and  as  to  his  condition  while  he  was  in  the  witness'  hands. 
He  was  asked  whether,  in  May,  1867,  in  his  opinion,  "  Diefendorf 
was  in  good  health  and  of  sound  body,  and  one  who  usually  enjoyed 
good  health."  That  question  was  objectionable,  for  the  reason  that 
whatever  opinion  the  witness  had  on  the  subject  was  necessarily 
based,  in  part  at  least,  on  the  information  acquired  by  him  in  his 
professional  attendance  on  Diefendorf.  The  objection  was  not 
obviated  by  the  succeeding  question,  which  called  for  the  witness' 
opinion  on  the  same  subject,  excluding,  in  terms,  any  knowledge  or 
information  that  he  obtained  while  treating  Diefendorf.  (See 
EdmgUm  v.  M.  Life  Ins,  Co.^  67  N.  Y.,  185.)  It  was  impossible 
for  the  witness  to  exclude  such  information  from  his  mind  in  form- 
ing an  opinion,  and  if  it  were  possible,  the  opinion  would  have  been 
based  upon  partial  information,  and  would  have  been  of  no  value 
as  evidence.  It  by  no  means  follows  from  these  views,  as  appellant's 
counsel  suggests,  that  a  physican  who  has  once  attended  a  patient  is 
forever  prohibited  from  giving  a  medical  opinion  as  to  the  subse- 
quent condition  of  the  patient,  derived  wholly  from  observation. 
Such  a  result  would  hardly  be  claimed  in  a  case  where  the  malady 
for  which  the  patient  was  treated  by  the  witness  was  cured,  and  had 
no  effect  upon  or  connection  with  his  subsequent  condition  at  the 
time  respecting  which  the  opinion  was  called  for.     But,  in  this  case, 
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the  theory  of  the  defense  at  the  trial  is  nnderstood  to  have  been 
that  whatever  malady  Diefendorf  was  treated  for  by  the  witness  in 
1862  continued  to  aiflict  him  in  May,  1867,  and  to  the  time  of  his 
death.  In  that  view  of  the  case,  it  is  difficult  to  see  how  the  wit- 
ness could  have  expressed  an  opinion  respecting  the  health  of  Dief- 
endorf in  1867  without  being  influenced,  more  or  less,  by  what  he 
learned  of  his  condition  during  his  attendance  on  him  in  1862. 
The  questions  put  to  Dr.  Eastman  as  to  the  cause  of  chronic 
diarrhoea  and  rheumatism,  and  the  effect  of  those  diseases,  were  also 
properly  excluded.  They  were  immaterial,  unless  they  were  per- 
tinent to  the  issue  as  to  whether  Diefendorf  had  either  of  the  dis- 
eases referred  to,  in  which  case,  as  we  have  seen,  the  testimony  was 
within  the  prohibition  of  the  statute. 

3.  A  point  is  made  that  the  court  erred  in  excluding  the  testimony 
of  the  witness  Spalsbury,  a  connection  of  Diefendorf  by  marriage, 
'and  well  acquainted  with  him,  a  physician,  but  not  the  attending 
physician  of  Diefendorf,  as  to  his  knowledge  and  opinion  of  the 
physical  condition  of  Diefendorf  prior  to  the  insurance,  and  within 
the  limit  of  seven  years  named  in  the  applications.  The  only  ques- 
tion of  that  nature  to  which  an  objection  was  sustained,  so  far  as 
I  have  discovered  in  reading  the  entire  testimony  of  the  witness, 
was  one  in  which  the  witness  was  asked  whether,  in  his  opinion, 
Diefendorf  was  a  healthy  man  in  1862,  when  witness  first  knew 
him.  I  gather  from  the  case  that  the  question  was  objected  to  on 
the  ground  that  the  time  was  too  remote.  It  was  five  and  six  years 
before  the  respective  applications.  Obviously,  if  the  witness  had 
no  knowledge  of  the  state  of  Diefendorf  s  health  subsequently  to 
that  time,  his  opinion  was  of  little  value ;  and,  in  view  of  all  the 
testimony  produced  by  the  defendant  as  to  the  health  of  the  assured 
in  later  years,  it  can  hardly  be  said  that  the  defendant  was  preju- 
diced by  the  ruling,  even  if  it  was  erroneous.  For  instance,  the 
same  witness,  Spalsbury,  subsequently  testified,  on  defendant's 
examination,  that  after  1862  Diefendorf  lost  in  health  from  year 
to  year  ;  that  his  health  was  not  as  good  in  1865  as  in  1862,  that  in 
1862  his  voice  was  low,  and  it  was  always  low  when  he  knew  him. 
The  suggestion  that  the  applications  cover  a  period  of  seven  years, 
probably  has  reference  to  the  question,  "  Has  the  party  had,  during 
the  last  seven  years,  any  severe  sickness  or  disease  ?"     The  question 


Digitized  by 


Google 


EDINGTON  V.  iETNA  LIFE  INS.  CO.  551 

Fourth  Department,  April  Term,  1878. 

to  Spalflbuiy  was  not  whether  the  asstired  had  a  severe  sickness  in 
1862,  but  whether,  in  the  opinion  of  the  witness,  he  was  then  a 
healthy  man?  We  are  of  the  opinion  that  if  the  ruling  was  errone- 
ous, substantial  justice  does  not  require  that  a  new  trial  should  be 
granted  on  account  of  it,  and  the  error  should  be  disregarded. 
(Code  of  Civil  Procedure,  §  1003.) 

4.  The  defendant's  counsel  called  as  a  witness  Dr.  Picot,  who 
certified  in  the  proofs  of  death  submitted  by  the  plaintiffs  to  the 
insurance  company,  that  the  assured  died  of  nervous  apoplexy; 
and  a&ked  him  to  state  what  causes  may  produce  nervous  apoplexy. 
The  testimony  was  excluded.  By  the  witness.  Dr.  Swart,  the 
defendant's  counsel  offered  to  prove  that  death  by  nervous  apo- 
plexy is  the  result  of  some  disease  or  diseases  of  long  standing,  and 
not  of  a  sudden  cause.  An  o*bjection  to  the  offer  was  sustained. 
We  think  these  rulings  were  correct.  So  far  as  can  be  learned  from 
the  question  and  offer,  the  testimony  was  immaterial.  It  was  not 
proposed  to  show  that  the  death  of  Diefendorf  or  the  disorder 
which  was  certified  to  have  produced  it,  was  the  result  of  any 
disease  covered  by  the  representations  of  the  assured,  and  within 
the  issues  made  by  the  answer. 

5.  The  same  remark  is  applicable  to  the  question  put  to  the  wit- 
ness Tennant,  calling  on  him  to  state  whether  he  knew  any  thing  of 
DiefendorPs  limbs  swelling  in  1870,  or  at  any  time  ?  It  does  not 
appear  to  have  been  material  to  the  issue. 

6.  The  witness,  Goodall,  testified  on  direct  examination  by  the 
plaintiffs,  that  he  examined  Diefendorf  for  insurance  in  the  Phoenix 
life  Insurance  Company  about  the  time  of  the  second  application 
in  this  case,  and  passed  him  as  properly  insurable.  On  cross-examina- 
tion he  was  asked  whether  he  would  have  recommended  Diefendorf 
for  insurance  if  the  latter  had  informed  witness  that  he  had  been 
treated  by  any  of  the  five  physicians  who  had  attended  him  for  a 
disease  which  he  was  unwilling  to  disclose,  or  that  he  had  been 
under  treatment  for  five  years  ?  Two  other  similar  questions  were 
put  to  the  same  witness,  and  one  to  the  witness,  Dr.  Clark.  An 
objection  to  each  question  was  sustained.  We  think  the  testimony 
was  incompetent.  It  was  of  no  importance  to  know  what  the  action 
of  the  witness  would  have  been  in  the  hypothetical  case  stated,  or 
what,  in  their  opinion,  would  have  been  a  good  or  bad  risk  for  an 
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inanrance  company  to  take  under  the  snppoeed  state  of  facta. 
Similar  testimony  was  held  to  be  incompetent  in  Bawls  v.  Ameri- 
can Mui/ual  Life  Inswraiice  Company  (27  N.  Y.,  282,  j!?^  Wright, 
J.,  p.  293),  and  cases  cited  by  him. 

7.  It  is  claimed  that  the  court  erred  in  allowing  the  plaintiflBs'  wit- 
ness, Dr.  Simmons,  a  physician,  to  testify  to  the  opinion  he  formed 
upon  an  examination  of  Diefendorf,  at  his  request.  The  claim  is 
based  upon  the  idea  that  the  information  the  witness  acquired  was 
privileged  by  the  statute  already  referred  to.  We  are  of  the  opin- 
ion that  the  transaction  between  the  witness  and  Diefendorf  was 
not  within  the  statute.  The  witness  was  the  county  clerk,  and  on 
one  occasion  when  Mr.  Diefendorf,  who  was  an  attorney,  was  in 
the  clerk's  office,  he  requested  the  witness  to  look  at  an  eruption 
upon  his  skin,  and  the  witness  did  so,  on  that  occasion  only,  and 
gratuitously.  He  examined  his  face  and  back,  and  at  the  trial 
expressed  an  opinion  as  to  the  character  and  cause  of  the  eruption. 
Undoubtedly,  as  he  testified,  he  made  use  of  his  knowledge  and 
learning  as  a  physician  in  forming  his  opinion,  and  it  was  in  the 
confidence  that  he  possessed  medical  skill  that  Diefendorf  requested 
his  examination ;  but  it  can  hardly  be  said  that  he  attended  Diefen- 
dorf as  a  patient,  in  a  professional  character,  certainly  not  that  the 
information  acquired  by  him  was  to  enable  him  to  prescribe  for  him 
as  a  physician.  It  does' not  appear  that  any  prescription  was  made 
or  asked  for.  Ordinarily,  perhaps,  it  is  to  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  when  a  physician  attends  a 
person  as  a  patient,  in  a  professional  character,  he  does  so  for  the 
purpose  of  prescribing  for  him,  but  here  we  think  the  presumption 
does  not  arise,  for  the  reason  that  the  relation  of  physician  and 
patient  contemplated  by  the  statute  did  not  exist.  Aside  from  this, 
the  seal  of  confidence  impressed  by  the  statute  is  for  the  benefit  of 
the  patient,  and  may  be  removed  by  him,  or  with  his  consent. 
{JoJmaon  v.  Johnson^  14  Wend.,  637,  per  Savage,  Ch.  J.,  641.) 
And,  as  was  said  by  Miller,  J*.,  speaking  for  the  Court  of  Appeals, 
in  the  case  of  Edington  v.  Mutual  Life  Inswram^ce  Compa/ny  (67 
N.  Y.,  185),  no  valid  reason  is  shown  why  an  assignee  does  not 
stand  in  the  same  position,  in  this  respect,  as  the  original  party,  and 
the  decease  of  the  latter  cannot  affect  the  right  of  the  former  to 
assert  this  privilege. 
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8.  The  witness,  Carpenter,  testified,  on  direct-examination  by  the 
defendant,  that,  as  a  physician,  he  treated  Diefendorf  at  different 
times  from  1866.  to  1868.  He  also  gave  the  dates  of  his  charges 
from  his  books,  and  stated  that  some  of  them  were  for  advice 
merely.  On  his  cross-examination,  he  was  asked  whether  many  of 
his  charges  were  for  advice  simply.  The  question  was  objected  to 
as  immaterial,  and  the  objection  was  overruled.  It  is  now  insisted 
that  the  question  called  for  testimony  that  was  not  only  immaterial, 
but  was  privileged  by  the  statute.  That  it  was  not  immaterial  is 
obvious  for  it  was  within  the  range  of  a  strict  cross-examination. 
The  objection  that  it  was  privileged  was  not  taken  at  the  trial  and 
cannot  be  heard  on  appeal ;  but  if  it  had  been  taken  it  would  have 
been  of  no  avail  as  the  question  did  not  call  on  the  witness  to  dis- 
close any  information  acquired  by  him  as  an  attending  physician. 

Several  exceptions  to  the  charge,  and  to  certain  refusals  to  charge 
as  requested,  remain  to  be  considered. 

1.  It  is  insisted  by  the  appellant's  counsel  that  the  court  erred  in 
submitting  to  the  jury  to  say  what  was  the  meaning  of  the  words 
"  subject  to  "  in  that  part  of  the  applications  in  which  Diefendorf 
answered  "  no  "  to  the  question  whether  he  was  subject  to  dyspepsia, 
dysentery  or  diarrhoea.  The  ground  taken  is  that  the  question  was 
one  of  interpretation  of  the  contract,  and  was  for  the  court  and  not 
for  the  jury.  It  is  by  no  means  certain  that  it  was  erroneous  to 
submit  to  the  jury  to  say  what  the  parties  intended  by  the  words 
"  subject  to."  In  Sioifi  v.  Masadchusetta  Muinwl  Life  Inaura/nce 
Ccmpwny  (2  N.  T.  S.  C.  [T.  &  C],  802)  it  was  held  that  it  was  for  the 
jury  to  determine  what  construction  shonld  be  put  upon  the  word 
"  unknown  "  disease  inserted  in  an  application  for  insurance,  whether 
as  referring  to  the  knowledge  of  the  party  or  of  everybody.  In 
Penrmncm  v.  Hudaon  (14  Barb.,  579),  where  there  was  no  conflict 
of  evidence,  it  was  said  to  be  for  the  jury  to  say  whether  a  party  had 
used  "  due  and  legal  diligence  "  within  the  meaning  of  his  contract. 

But  it  appears  from  the  whole  charge  that  the  jury  were  instructed, 
in  effect,  that  if  Diefendorf  had  been  attacked  by  either  of  the 
diseases  named,  not  once  or  twice  only  but  habitually,  if  the  disease 
had  taken  possession  of  him  substantially,  then  he  was  subject  to  it. 
That  instruction  was,  in  substance,  a  construction  of  the  words  and 
it  was  as  favorable  to  the  defendants  as  they  had  a  right  to  ask. 
Hun— Vol.  Xin.        70 
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2.  Another  part  of  the  charge  urged  as  erroneous  is  that  which 
submitted  to  the  jury  the  question  whether  Diefendorf  answered 
truly  the  question  whether  he  had  applied  to  other  companies  for 
insurance  and  with  what  result.  It  is  insisted  that  there  was  no 
dispute  about  the  facts,  and  there  was  no  question  for  the  jury. 
The  answer  to  the  question  was  "yes,  and  always  successful."  The 
witness  Windsor,  called  by  the  defendant,  testified  that  in  1862  or 
1868  he  was  an  agent  of  the  Mutual  Benefit  Insurance  Company 
of  Newark,  New  Jersey,  that  Diefendorf  presented  to  him  a  writ- 
ten application  for  insurance;  that  the  agent  told  him  he  did 
not  think  the  company  would  take  him,  that  Diefendorf  insisted, 
and  at  his  request  the  agent  handed  the  application  to  the  medical 
examiner  of  the  company,  who  was  Diefendorf  s  physician  in  1862 ; 
that  the  agent  subsequently  informed  Diefendorf  that  the  examiner 
said  he  could  not  pass  him,  and  the  examination  was  a  farce  and  an 
unnecessary  expense  to  put  the  company  to,  and  that  he  was  unin- 
surable, and  there  the  matter  dropped.  It  is  insisted  that  this  tes- 
timony, which  was  uncontradicted,  showed  clearly  that  Diefendorf  s 
answer  was  untruthful.  The  question  in  the  application  was  this : 
"  Has  any  application  been  made  to  this  or  any  other  company  for 
assurance  on  the  life  of  the  party,  if  so,  with  what  result?"  The 
judge  submitted  it  to  the  jury  to  say  whether,  within  the  fair  mean- 
ing of  the  question,  there  could  be  said  to  have  been  an  application 
to  the  New  Jersey  company  for  insurance,  the  application  never 
having  been  presented  to  the  company,  or  filled  out  by  the  exam 
iner  for  presentation,  or  used  in  any  manner,  except  as  above  stated. 
Of  that  disposition  of  the  matter  the  defendant  certainly  ought  not 
to  complain.  It  is  probably  correct  to  say  there  was  no  question 
for  the  jury,  but  it  is  so  because  there  was  no  proof  that  an  appli- 
cation had  been  made  to  the  New  Jersey  company.  The  application 
could  only  be  made  to  the  home  office.  The  local  agent  could 
receive  it  for  transmission  to  the  office  of  the  company  by  whom  it 
was  to  be  passed  upon,  but  the  delivery  of  it  to  him  for  that  pur- 
pose would  not  have  been  an  application  to  the  company  for  insur- 
ance, and  it  was  not  delivered  to  him  for  any  purpose.  It  was 
never,  in  fact,  completed,  and  the  idea  of  furthering  it  was  aban- 
doned. If  Diefendorf  had  sworn  to  the  answer  in  the  application 
to  the  defendant,  on  which  this  discussion  arises,  could  perjury  have 
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been  assigned  upon  it,  under  the  circumstances  testified  to  by 
Windsor  ?  It  seems  not,  clearly,  and  if  so,  the  judge  might  have 
held  properly,  as  matter  of  law,  that  the  transaction  in  question 
constituted  no  defense,  but  his  failure  to  do  so  did  not  harm  the 
defendant. 

3.  The  court  submitted  to  the  jury  the  question  whether  the 
answers  of  Diefendorf  in  both  applications  were  true.  Each  of 
the  applications  contained  this  question  (numbered  12) :  "  Has  the 
party  had  inflammatory  rheumatism?"  The  answer  in  the  first 
application  was  :  "  Once,  years  ago  (bad)  ; "  in  the  second,  "  No." 
Each  application  contained  also  this  question  (numbered  16) :  '^  Has 
the  party  had,  during  the  last  seven  years,  any  severe  sickness  or 
disease ;  if  so,  state  the  particulars  and  the  name  of  the  attending 
physician,  or  who  was  consulted  and  prescribed  ? "  The  answer  in 
the  first  application  was :  "  Has  had  nervous  difficulty  and  diar- 
rhoea ;  0.  H.  Carpenter,  Geneva,  N.  T. ; "  in  the  second,  ^'  No." 

In  regard  to  the  answer  to  the  twelfth  question  in  the  second 
application,  the  court  instructed  the  jury  to  find  whether  it  was 
satisfactorily  proved  that  the  applicant  had  had  inflammatory  rheu- 
matism. To  the  submission  of  that  question  no  exception  was 
taken,  and  it  is  plain  there  was  no  ground  for  an  exception.  The 
statement  in  the  flrst  application,  that  he  had  once  had  inflamma- 
tory rheumatism,  was  not  conclusive  against  the  plaintiff's  right  to 
recover  on  the  second  policy.  It  was  but  an  item  of  evidence  to  be 
weighed  by  the  jury,  and  if,  upon  the  whole  case,  they  were  satis- 
fied that  Diefendorf  had  never  had  the  disease  mentioned,  the  state- 
ment did  not  affect  the  validity  of  the  latter  policy. 

Respecting  the  answers  to  the  sixteenth  interrogatory,  the  jury 
were  instructed  to  find  whether  the  nervous  difficulty  or  diarrhoea 
stated  in  the  first  application  in  fact  amounted  to  a  severe  illness, 
the  question  put  to  the  applicant  being  whether  he  had  had  any 
severe  sickness  or  disease.  The  jury  must  be  presumed  to  have 
found  that  the  attacks  of  illness  above  mentioned  were  not  severe, 
and  if  their  verdict  is  warranted  by  the  evidence,  the  apparent  dis- 
crepancy between  the  two  statements  is  of  no  importance. 

4.  The  defendant's  counsel  claimed^  that  the  second  application 
gave  an  untruthful  answer  to  the  question,  "  name  the  residence  of 
the  family  physician  of  the  party,  or  of  one  whom  he  had  usually 
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employed  or  conBulted."  The  answer  was,  ''0.  H.  Carpenter, 
N.  Y."  The  defendant's  counsel  contended  that  Dr.  Picot,  of 
Geneva,  was  shown  to  have  been  the  attending  physician  at  the 
time.  The  court  charged  that  it  was  for  the  jury  to  say  whether 
the  applicant  was  bound  under  that  question  to  name  all  the  physi- 
cians who  might  have  treated  Mm,  or  whether  the  question  called 
for  his  family  physician  or  one  who  was  usually  employed  by  him. 
The  court  further  charged  that  if  it  only  called  for  the  latter,  and 
Dr.  Carpenter  was  the  one,  the  answer  was  truthful ;  but  if  the 
question  called  for  all  the  physicians  who  had  treated  him,  the 
answer  was  not  truthful. 

It  is  now  objected  that  this  part  of  the  charge  submitted  to  the 
jury  to  determine  the  meaning  of  the  sixteenth  question  in  the 
application  was  erroneous.  The  exception  taken  at  the  trial 
did  not  specify  that  objection.  The  exception  was  general  to  the 
whole  of  this  part  of  the  charge.  The  part  of  the  charge  so 
excepted  to  embraced  several  propositions,  some  of  which  were 
unexceptionable,  and  consequently  an  objection  to  one  of  them  only 
is  not  now  available. 

Of  the  exceptions  taken  to  the  refusals  to  charge  as  requested  it 
is  sufficient  to  say  that  all  the  requests  seem  to  be  fully  covered  by 
the  charge,  except  the  sixth  and  seventh,  and  they,  in  our  judg- 
ment, were  properly  refused.  The  sixth  called  for  an  instruction 
to  the  effect  that  the  omission  of  the  plaintiffs  to  prove  by  the 
attending  physician  the  nature  of  the  diseases  for  which  he  treated 
Dief  endorf  raised  a  presumption  against  them  in  that  respect.  The 
statute  which  made  confidential  the  disclosures  to  the  physician  is 
an  answer  to  that  request.  By  the  seventh  request  the  court  was 
asked  to  charge  the  jury  that  the  plaintiflfe,  as  to  their  cause  of 
action  on  the  second  policy,  were  bound  by  the  answers  of  Dr. 
Carpenter,  the  medical  examiner,  that  Diefendorf  had  had  neu- 
ralgia. In  the  medical  certificate  of  May,  1867,  the  question  is  put 
to  the  examiner,  "  Whether  any  signs  of  apoplexy,  epilepsy,  insanity, 
or  any  other  nervous  affection,  or  of  predisposition  to  them  ? "  The 
answer  was  "No;  has  had  neuralgia."  In  May,  1868,  when  the 
second  application  was  made,  the  same  question  was  put  to  the  same 
medical  examiner  and  he  answered, "  None."  The  question  called  for 
an  opinion  and  nothing  more.     The  opinion  given  in  each  case  was 
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the  same.  The  fact  that  the  party  had  had  neuralgia  was  stated  in 
the  answer  in  the  first  case  and  not  in  the  second.  But  whatever 
effect  the  statement  had  on  the  rights  of  the  assured  or  of  the  plain- 
tiffe  it  was,  at  most,  but  an  item  of  evidence  to  be  weighed  by  the 
jury  and  was  not  conclusive. 

It  is  urged  that  the  verdict  is  against  the  weight  of  evidence,  and 
that  the  judge  who  presided  at  the  trial  erred  in  denying  the  motion 
to  set  it  aside  on  that  ground.  While  the  testimony  shows,  without 
dispute,  that  Diefendorf  was  for  many  years  in  a  state  of  health  by 
no  means  sound,  yet  it  was  for  the  jury  to  say,  upon  all  the  evi- 
dence, whether  any  of  the  facts  existed  which  were  alleged  in  the 
answer  as  matter  of  defense.  We  see  no  ground  for  disturbing 
their  verdict. 

The  order  denying  a  new  trial  should  be  affirmed. 


MuiLiN,  r.  J.,  and  Talooti,  J.,  concurred. 
Order  denymg  new  trial  affirmed. 


LEVI  W.  HALL,  Rbspondknt,  v.  JOSEPHINE  F.  GROUSE, 

ABMINISTBATBrX,  AND  WILLIAM  COWIE,  Aj)MINI8TRATOB,  btc., 

of  henry  grouse,  Impleaded,  etc.,  Appellants. 

Mortgage  to  secure  future  advaneee — of^eet  of,  may  be  proved  by  parol— Advances 
made  after  aUacMng  of  eubeequent  Uen — Security  for  future  costs — may  be  taken 
by  attorney, 

A  mortgage  may  be  executed  or  a  judgment  confessed  as  security  for  future 
advances,  to  be  made  in  pursuance  of  a  cotemporaneous  agreement,  and  such 
mortgage  or  judgment  will  be  valid  and  effectual  as  against  subsequent  incum- 
brancers having  notice  thereof.  All  advances  made  after  the  attaching  of  a  sub- 
sequent lien,  by  mortgage  or  judgment  are  subject  to  the  priority  of  the  latter 
lien.  The  object  for  which  the  mortgage  is  given  and  the  amount  of  the 
advances  made  may  be  shown  by  parol. 

Parol  evidence  is  also  admissible  to  show  that  the  mortgage  was  given  to  secure 
advances  to  be  made  by  a  party  not  named  in  the  mortgage. 

The  Engliflh  rule  prohibiting  attorneys  from  taking,  in  advance,  a  security  for  the 
payment  of  the  future  costs  of  the  litigation  is  not  in  force  in  this  State. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 
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The  action  was  brought  to  foreclose  a  mortgage.  The  referee 
before  whom  the  action  was  tried  found  that,  on  the  16th  day 
of  May,  1876,  the  defendant,  James  Clary,  executed  and  deliv- 
ered to  the  plaintiff  his  bond,  under  seal,  conditioned  for  the  pay- 
ment to  the  plaintiff  of  the  sum  of  $1,000  and  interest  in  three 
months  from  the  date  thereof,  and  at  the  same  time  executed, 
acknowledged  and  delivered  to  the  plaintiff,  as  collateral  to  said 
bond,  a  mortgage  on  premises  described  in  the  complaint,  which 
mortgage  was  recorded  in  the  clerk's  office  of  Onondaga  county 
on  the  16th  day  of  May,  1876.  That  the  consideration  npon  which 
said  bond  and  mortgage  wajs  executed  was  as  follows :  Isbun  N.  Ames, 
previous  to  the  giving,  and  at  or  about  the  date  of  said  bond  and 
mortgage,  had  rendered  legal  services  for  James  Clary.  Levi  W.  Hall, 
the  plaintiff,  was  con&ulted  by  Clary  about  his  matters,  he  being  nnder 
indictment  for  receiving  stolen  goods,  and  having  other  litigation. 
Mr.  Hall,  before  he  would  engage  in  his  behaK,  required  Clary  to 
secure  him  for  services  which  he  might  render.  It  was  then  agreed 
between  Ames,  Hall  and  Clary  that  Clary  should  execute  the  bond 
and  mortgage  described  in  the  complaint  as  security  for  services 
rendered,  or  which  might  thereafter  be  rendered  by  Ames  for  Clary, 
and  for  services  which  might  thereafter  be  rendered  him  by  BML 
Under  this  arrangement  Hall  rendered  services  of  the  value  of 
$335,  and  Ames  rendered  service  of  the  value  of  $410,  including 
the  services  before  then  rendered  by  him  for  Clary,  making  in  all 
the  sum  of  $745.  The  defendant,  Henry  Crouse,  recovered  judg- 
ment against  the  defendant,  James  Clary,  on  the  25th  day  of  July, 
1876,  for  damages  and  costs,  $414.31.  It  apppeared  that  one  item 
of  Ames'  charges  against  Clary  accrued  subsequently  to  the  recovery 
of  the  Crouse  judgment.  As  matter  of  law,  on  the  foregoing  facts, 
the  referee  found  that  there  was  due  and  unpaid  on  said  bond  and 
mortgage  the  sum  of  $745,  and  that  the  plaintiff  was  entitled  to  a 
decree  of  foreclosure  and  sale  for  that  amount,  which  he  directed, 
with  costs. 

Edwi/n  A.  Kingsley^  for  the  appellants. 

Levi  W,  HaU^  respondent,  in  person. 
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Smith,  J. : 

This  action  was  brought  to  foreclose  a  real  estate  mortgage  exe- 
cuted by  James  Clary  to  the  respondent  as  collateral  security  for 
the  payment  of  a  bond  given  at  the  same  time.  Henry  Grouse,  the 
appellant's  intestate,  was  a  subsequent  judgment-creditor  of  Clary, 
and  he  defended,  alleging-  that  the  mortgage  was  fraudulent  and 
void,  as  against  the  creditors  of  the  mortgagor.  The  bond  was  con- 
ditioned for  the  payment  of  the  sum  of  $1,000  in  three  months  from 
its  date,  with  interest,  and  the  like  sum  was  the  consideration  expressed 
in  the  mortgage.  Grouse  having  died  subsequently  to  the  commence- 
ment of  the  suit,  the  appellants  were  substituted  in  his  place  as 
defendants. 

At  the  trial  the  plaintiff  offered  parol  evidence  tending  to  show 
that  the  bond  and  mortgage  were  executed  to  secure  the  plaintiff 
and  Mr.  Ames  for  any  legal  services  which  had  been  or  might  be 
rendered  by  them  or  either  of  them  for  Clary.  An  objection  to  the 
offer  was  overruled  and  the  evidence  was  received. 

It  is  contended  by  the  appellants'  counsel  that  notwithstanding 
parol  evidence  is,  in  general,  admissible  to  show  the  actual  considera- 
tion, although  it  be  different  from  that  expressed  in  the  deed,  the 
rule  is  limited  to  cases  where  the  inquiry  is  material  to  an  action 
between  the  parties  to  the  deed.  It  is  not  necessary  to  decide  that 
point  in  the  present  case,  for  the  reason  that  if  any  error  was  com- 
mitted at  the  trial  in  receiving  the  evidence,  it  was  merely  as  to  the 
order  of  proof.  The  plaintiff  offered  the  evidence  before  he  rested. 
It  was  not  then  material  or  necessary  to  his  case,  and  if  nothing  had 
occurred  subsequently  to  make  it  material,  the  reception  of  it 
probably  would  have  been  erroneous.  The  plaintiff  having  proved 
his  bond  and  mortgage,  was  entitled  prima  fade  to  the  relief 
demanded  in  his  complaint  without  further  proof.  The  burden 
of  impeaching  the  consideration  expressed  in  the  mortgage  and 
of  showing  fraud  was  on  the  defendant.  For  that  purpose  the 
defendant  had  a  right  to  give  parol  proof  of  a  different  consideration 
from  that  expressed,  and  in  fact  he  gave  evidence  to  that  effect. 
To  that  evidence  it  was  competent  for  the  plaintiff  to  reply,  on  the 
issue  of  fraud,  and  to  give  his  version  of  the  true  consideration. 
All  the  evidence  given  by  the  plaintiff  upon  the  subject,  against 
the  defendants'   objection,  was  material  and  admissible  for  that 
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purpose,  and  if  it  had  been  offered  after  the  defendant  had  opened 
the  door  to  that  inquiry,  it  would  have  been  entirely  unobjectiona- 
ble. It  is  obvious  tliat  the  defendant  was  not  prejudiced  by  the 
reception  of  the  evidence  before  he  took  the  case,  as  he  was  thereby 
advised  of  the  strength  of  the  plaintiff's  proof  on  that  issue  before 
he  entered  on  his  own. 

It  is  next  suggested  for  the  appellants,  that  as  nothing  appears  in 
the  mortgage  to  show  that  it  was  intended  as  a  security  for  future 
services,  it  is  void  against  creditors  so  far  as  it  was  intended  to 
cover  such  services.  The  position  cannot  be  mitintained.  The  law- 
is  well  settled  in  this  State,  that  a  mortgage  may  be  executed  or 
judgment  confessed  as  security  for  future  advances,  in  whole  or  in 
part,  made  pursuant  to  a  cotemporaneous  agreement,  and  will  be  an 
effectual  security  for  such  advances  against  subsequent  incumbrances 
having  notice  of  the  judpnent  or  mortgage.  {TrusooU  v.  Einffj 
6  N.  Y.,  147.)  It  is  necessary,  however,  that  the  agreement,  as 
contained  in  the  record  of  the  lien,  whether  by  mortgage  or  judg- 
ment, should  give  all  the  requisite  information  as  to  the  extent  and 
certainty  of  the  contract,  so  that  a  junior  creditor  may,  by  inspec- 
tion of  the  record,  and  by  common  prudence  and  ordinary  diligence, 
ascertain  the  extent  of  the  incumbrance.  (Id.,  Op.  of  Jewbtt,  J., 
p.  161,  and  cases  cited  by  him.)  Parol  evidence  is  competent  to 
show  the  object  of  the  mortgage  or  judgment,  and  the  amount  of 
advances  upon  it.  (Id.)  But  neither  a  mortgage  or  judgment  can 
be  rendered  available  to  secure  the  party  taking  them,  for  future 
advances  or  responsibilities,  by  any  subsequent  parol  agreement,  in 
preference  to  the  lien  of  a  junior  incumbrance.  (Id.,  pp.  161,  162; 
Walker  v.  Snediker,  1  Hoff.  Ch.  E.,  145 ;  JSc  jparfe  Hooper^  19 
Ves.,  477 ;  4  Kent's  Com.,  176.)  Where,  however,  a  mortgage  is 
given  to  secure  future  advances,  the  omission  to  state  in  it  the 
object,  subjects  it  to  suspicion,  and  the  holder  will  be  put  to  strict 
proof  of  the  payment  of  the  consideration,  {firaig  v.  Twppin^  2 
Sandf.  Ch.  R.,  78.)  In  the  present  case  the  mortgage  and  the  parol 
agreement  as  to  future  services,  made  at  the  same  time,  are  within 
the  limitations  above  stated,  and  the  mortgage  is  a  valid  security 
for  the  amount  of  such  services  found  by  the  referee.  The  transac- 
tion appears  to  have  been  entirely  fair  on  the  part  of  the  attorneys 
towards  their  clients,  and  there  seems  to  be  nothing  inequitable  in 
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enforcing  it  for  the  value  of  the  services  rendered,  subject  to  the 
rights  of  intervening  creditors. 

It  was  also  competent  to  show  by  parol,  that  by  an  agreement  at 
the  time  between  the  parties  to  the  mortgage  and  Ames,  a  part  of 
the  consideration  was  the  services  of  Ames ;  in  other  words,  that 
as  to  such  part  the  plaintiff  received  the  mortgage  in  trust  for 
Ames.  The  evidence  did  not  tend  to  contradict  the  mortgage 
{Artcher  v.  McDuffie^  5  Barb.,  163),  and  the  mortgage  was  a  valid 
security  for  the  services  of  Ames  as  well  as  those  of  the  mortgagee, 
to  the  extent  of  the  lien  expressed  in  it. 

There  are  some  English  cases  holding  that  the  courts  will  not 
permit  an  attorney  to  take  a  security  in  advance  for  the  payment 
of  the  future  costs  of  litigation  (  UppmgUm  v,  BvUuSj  2  Drury  <fe 
War.  Ch.,  188 ;  Jones  v.  Tuppy  Jacobs'  Ch.  R,  322 ;  WHMams  v. 
J^egotj  id.,  598 ;  Pitcher  v.  Higby,  Price's  Eq.  R,  78);  but  in  this 
State  the  courts  have  not  gone  to  that  extent.  The  only  New  York 
case  cited  by  the  appellants'  counsel  upon  this  point  is  Merritt  v. 
Lambert  (10  Paige,  352),  which  was  afltened  by  the  Court  for  the 
Correction  of  Errors,  svh.  nom,^  WoMs  v.  Loubat  (2  Den.,  607). 
That  case  was  governed  by  the  rule  which  prevailed  before  the 
Code  that  an  attorney  or  solicitor  could  not  be  permitted  to  contract 
with  his  client  previous  to  the  termination  of  the  suit  for  a  part  of 
the  demand,  or  subject-matter  of  the  litigation,  as  a  compensation 
for  his  services.  That  was  a  suit  for  the  specific  performance  of  a 
contract  for  the  exchange  of  lands.  A  receiver  of  the  rents  and 
profits  of  the  premises  in  controversy  had  been  appointed,  and 
pending  the  suit  the  defendant  sold  his  interest  in  one  of  his  lots  to 
a  stranger,  and  such  purchaser  employed  the  defendant's  solicitor 
to  conduct  the  defense  for  him  and  agreed  to  give  such  solicitor  all 
the  rents  and  profits  of  the  premises  pending  the  litigation,  in  addi- 
tion to  the  taxable  costs  of  the  defendant,  who  still  retained  a  part 
of  the  premises  in  controversy,  as  an  extra  compensation  for  his 
services.  It  was  held  that  such  rents  and  profits  constituted  a  part 
of  the  subject-matter  of  the  litigation  and  that  the  agreement  to 
give  the  same  to  the  solicitor  for  his  professional  services  was  void, 
and  that  the  solicitor  was  only  entitled  to  his  taxable  costs  as  between 
solicitor  and  client.  But  under  the  provisions  of  the  Code  (§  303), 
which  is  still  in  force,  an  attorney  may  stipulate  with  his  client  for 
Hun— Vol,.  XIII.        71 
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a  part  of  the  recovery  as  a  compensation  for  hi6*services.  {Benedid 
V.  St/ua/rt^  23  Barb.,  420.)  But  in  the  present  case  the  agreement 
was  not  for  a  share  of  the  subject-matter  of  the  litigation,  nor  had 
it  a  direct  tendency  to  prolong  litigation  like  the  agreement  in 
Merritt  v.  Lambert  {mprd).  It  was  merely  an  agreement  by  a 
client  to  secure  his  attorney  and  counsel  for  past  and  future  services. 
We  are  not  aware  of  any  rule  of  law  in  this  State  which  is  violated 
by  the  agreement,  or  of  any  case  in  this  State  holding  that  such  an 
agreement  is  void.  Undoubtedly  the  mortgage  in  this  case  is 
subject  to  the  scrutiny  with  which  all  transactions  between  attorney 
and  client,  and  other  parties  in  confidential  relations  to  each  other, 
are  always  regarded  by  the  courts.  That  the  client.  Clary,  executed 
the  mortgage  voluntarily,  understanding  its  import,  and  that  he  has 
received  the  value  of  the  amount  reported  due  upon  it,  is  obvious 
from  the  evidence  and  the  findings  of  the  referee.  To  that  extent, 
we  think  it  is  a  valid  security. 

Upon  the  questions  of  fact  as  to  what  was  the  true  consideration 
of  the  mortgage,  whether  Clary  was  insolvent  at  the  time  of  its 
execution,  and  whether  the  parties  to  it  knew  at  the  time  that  if 
enforced  it  would  defeat  the  defendant  Crouse  in  the  collection*  of 
his  demand,  the  testimony  is  conflicting .  and  the  findings  of  the 
referee  are  conclusive.  The  exceptions  to  his  findings,  and  to  his 
refusal  to  find  as  requested,  on  those  questions  are  not  well  taken. 

It  is  insisted  that  the  hypothetical  question  put  to  the  witness, 
Mr.  Lyman,  was  improper,  for  the  reason  that  it  was  inaccurate  in 
respect  to  two  of  the  facts  stated  as  a  basis  for  his  opinion  of  the 
value  of  certain  services  rendered.  No  exception  was  taken  point- 
ing specifically  to  those  inaccuracies.  The  only  exception  on  that 
head  was  general,  that  the  question  assumed  facts  not  proven.  It 
assumed  many  other  facts,  which  it  is  to  be  presumed  were  proven, 
since  only  the  two  above  referred  to  are  now  alleged  to  be  unproved.  * 
If  the  objections  now  urged  had  been  pointed  out  at  the  trial,  they 
might  have  been  obviated.  They  are  not  now  available  to  the 
appellant. 

One  other  point  remains.  It  is  a  settled  rule  that  although  a 
mortgage  to  secure  further  advances  or  services  is  valid,  even  when 
it  does  not  express  the  object,  yet  advances  made  or  services  ren- 
dered after  the  attaching  of  a  subsequent  lien  by  mortgage  or  judg^ 
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ment  are  subject  to  the  priority  of  the  latter  lien.  An  opinion  to 
that  effect  was  expressed  by  Chancellor  Kbnt,  in  BHnkerhoff  v. 
Marvin  (5  Johns.  Ch.,  320,  327).  The  point  was  expressly  decided 
in  Zansmg  v.  Woodworih  (1  Sand.  Oh.,  43)  and  Ooodhue  v.  Berri&n 
(2  id.,  630 ;  see,  also,  Yelverton  v.  Shdden,^  id.,  481).  The  referee 
allowed  the  claim  of  Ames  at  the  sum  of  $410,  which,  as  appears 
from  Ames'  testimony,  includes  an  item  of  thirty  dollars  for  ser- 
vices in  defending  Clary  in  supplementary  proceedings  instituted  on 
Grouse's  judgment.  That  item  should  be  excluded  from  the  amount 
for  which  the  plaintiff's  mortgage  is  given  priority  over  the 
judgment. 

If  the  plaintiff  consents  to  that  reduction,  the  judgment  so  mod- 
ified should  be  affirmed,  without  costs  of  the  appeal  to  either  party ; 
otherwise  the  judgment  should  be  reversed  and  a  new  trial  ordered 
before  another  referee,  costs  to  abide  event. 

MuLLiN,  P.  J.,  and  Talcott,  J.,  concurred. 

Ordered  accordingly. 


SAKAH  D.  HAWKINS,  Eespondent,  v.  WALLACE  W. 
MOSHEE,  SuBvivmo  Administrator  of  THOMAS  HARTER, 
Decbased,  Appellant. 

CkneTiarUs  of  indemnity  and  covenants  to  perform  specific  a^^ts  —  distinction  between — 
Measure  of  damages  upon  loss  of  leasehold  interest  —  evidenr^  as  to. 

Plaintifl  and  defendant's  intestate  entered  into  an  agreement  whereby  the  latter 
agreed,  in  consideration  of  a  sum  of  money  paid  to  him  by  plaintiff,  to  procure 
the  discontinuance  of  two  foreclosure  actions  then  pending,  and  to  purchase 
certain  mortgages  and  hold  them  until  the  expiration  of  a  lease,  owned  by  plain- 
tiff, of  the  mortgaged  premises,  so  that  she  might  enjoy  the  use  of  the  same  dur- 
ing the  term  of  the  lease.  The  intestate  having  failed  to  purchase,  two  of  the 
mortgages  were  foreclosed,  and  just  as  the  premises  were  to  be  sold  the  plain- 
tiff sold  out  her  lease  for  $625.  The  lease  had  then  two  years  and  three  months 
to  run,  and  all  the  rent,  except  for  one  year,  had  been  paid  in  advance  at  the 
rate  of  $500  a  year. 

In  an  action  to  recover  damages  for  a  breach  of  the  agreement,  hM,  that  the 
plaintiff  was  not  bound  to  wait  for  an  actual  eviction,  but  that  the  agreement 
was  broken  as  soon  as  the  intestate  failed  to  perform  the  specific  acts  required 
by  the  agreement,  viz.,  to  purchase  and  hold  the  mortgages. 
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That  she  was  entitled  to  recover  as  damages  the  actual  value  of  the  premises  for 
the  unexpired  term  of  the  lease  after  deducting  therefrom  the  rent  to  be  paid. 

SM,  further,  that  in  determining  the  value  of  the  use  of  the  i>remise8  the  referee 
was  not  confined  to  the  receipts  from  and  the  expenditures  upon  them. 

The  distinction  between  a  covenant  of  indemnity  and  a  covenant  to  do  a  specific 
act,  discussed. 

Appeal  by  defendant  from  a  judgment  entered  on  the  report 
of  a  referee  on  a  claim  presented  by  plaintiff  against  the  estate  of 
the  defendant's  intestate,  and  also  from  an  order  made  at  the  Special 
Term  confirming  said  report. 

G.   W.  Smith,  for  the  appellant. 

J.  A.  Steele  J  for  the  respondeat. 

Smpth,  J. : 

By  the  terms  of  the  parol  contract  between  the  plaintiflf  and  the 
defendant's  intestate,  as  f onnd  by  the  referee,  the  latter  party  agreed, 
in  consideration  of  the  sum  of  $821.22  to  him  paid,  to  prevent  a 
foreclosure  sale  of  the  premises  of  which  the  plaintiff  was  the  lessee, 
and  to  procure  the  foreclosure  proceeding,  then  pending,  on  two  of 
the  four  mortgages  which  covered  the  premises  to  be  discontinued, 
and  to  purchase  all  of  said  four  mortgages  and  hold  them  until  the 
expiration  of  the  plaintiff's  lease,  so  that  the  plaintiff  could  occupy 
the  premises  and  have  the  benefit  of  the  same  during  the  full  unex- 
pired term  of  the  lease.  The  plaintiff  paid  the  consideration  and 
the  agreement  was  partly  executed  by  the  intestate.  But  he  neg- 
lected to  purchase  all  of  said  four  mortgages  and  hold  them.  Fore- 
closure proceedings  were  commenced  on  two  of  them,  and  prose- 
cuted to  a  notice  of  sale ;  during  the  plaintiff's  term  a  sale  being 
about  to  take  place,  she  sold  her  lease  for  $625,  there  being  about 
two  years  and  three  months  of  the  term  unexpired,  for  all  but  one 
year  of  which  she  had  paid  rent  in  advance  at  the  rate  of  $600  a 
year.  The  i-eferee  found  that  the  use  of  the  premises  was  worth 
$500  a  year  more  than  the  amount  of  rent  agreed  to  be  paid.  The 
plaintiff  claimed,  in  her  statement  of  claim,  $800  on  account  of  the 
excess  of  the  value  of  the  lease  over  the  rent,  which  sum,  with 
interest  on  it  from  the  date  of  the  expiration  of  her  term,  and  some 
minor  claims,  which  were  not  disputed,  the  referee  allowed  to  the 
plaintiff. 
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It  ifi  contended  by  the  appellant's  connsel  that  the  substance  of 
Harter's  agreement  was  merely  that  the  plaintiff  should  have  quiet 
enjoyment,  and  that  until  ousted,  there  was  no  breach.  The  agree- 
ment was  more  than  that.  It  was  to  do  certain  specific  acts,  to  wit, 
to  purchase  the  outstanding  mortgages,  and  hold  them  until  the 
expiration  of  the  plaintiffs  term.  On  the  failure  of  the  intestate 
to  do  either  of  those  things,  his  agreement  was  broken.  The  differ- 
ence between  mere  covenants  of  quiet  enjoyment  and  covenants  to 
do  some  specific  acts,  the  object  of  which  is  to  secure  tlie  possession 
of  the  covenantee,  is  recognized  by  numerous  decisions.  In  the 
former  class  there  is  no  breach  till  actual  eviction.  (  Waldron  v. 
McCarfyy  8  Johns.,  472 ;  ITortB  v.  Carpenter^  5  id.,  121 ;  Sedgwick 
V.  HdUenback,  7  id.,  376 ;  KemhaH  v.  Vam  SVyhe  ,  8  id.,  487 ;  Kerr 
V.  Ska/w^  18  id.,  286.)  In  the  latter  class  failure  to  do  the  specific 
thing  stipulated  for,  gives  a  right  of  action,  even  though  the  pos- 
session be  not  disturbed.  {JuUand  v.  Burgott^  11  Johns.,  477; 
Th(ma8  V.  AUen,  1  HiD,  145;  Gilh^  v.  Wimcm,  1  N.  Y.,  550; 
RectCTy  etc.j  of  Trirdiy  Church  v.  Siggins,  48  id,  532.)  The 
present  case  has  been  before  this  court  on  a  former  appeal,  and  on 
that  occasion  it  was  held,  in  effect,  that  the  agreement  of  Harter 
was  broken  by  his  failure  to  purchase  all  four  of  the  mortgages,  so 
that  the  plaintiff  had  a  perfect  cause  of  action,  and  a  judgment  of 
nonsuit  which  had  been  theretofore  ordered  was  set  aside  and  a  new 
trial  ordered.  (MS.  op.  of  Qilbkbt,  J.)  This  brings  us  to  the  ques- 
tion, what  is  the  proper  measure  of  recovery  ?  Nominal  damages, 
or  the  value  of  the  unexpired  portion  of  the  term  ?  I  think  the 
latter.  The  term  of  the  lease  was  subject  to  the  outstanding  mortr 
gages,  and  their  amount  largely  exceeds  its  value.  A  foreclosure 
and  sale  under  them  would  have  deprived  the  lessee  of  her  entire 
interest.  To  secure  to  her  that  interest  was  the  purpose  of  the 
arrangement.  The  object*  was  not  to  indemnify  her  in  case  of  an 
eviction,  but  to  prevent  the  possibility  of  an  eviction,  and  to 
make  her  term  worth  to  her  what  it  would  have  been  worth  if 
the  mortgages  had  not  been  in  existence.  The  extent  of  the 
probable  loss  of  value  by  reason  of  the  existence  of  the  incum- 
brances is  the  measure  of  damages,  even  though  the  lessee  paid 
nothing  on  account  of  the  incumbrances,  and  was  not  disturbed  in 
her  possession.     These  views  are  sustained  by  authority.     In  Port 
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V.  Jackson  (17  Johns.,  239),  the  plaintifi,  who  was  the  afisignee  of  a 
lease  for  a  term  of  years,  had  assigned  the  same  to  the  defendant, 
and  the  latter  had  covenanted  to  perform  all  the  covenants,  etc.,  to 
be  performed  by  the  plaintiff,  among  which  was  a  covenant  to  pay 
the  rent  as  it  should  accrue  upon  the  lease.  The  action  was  cove- 
nant to  recover  the  amoimt  of  rent  alleged  to  be  due  to  B.,  the 
plaintiff's  assignee,  for  about  twenty-four  years.  Defendant  pleaded 
that  before  any  rent  became  due,  he  assigned  the  term  to  6.,  who 
entered  and  was  accepted  by  B.  as  his  tenant.  Sdd,  on  demurrer, 
that  the  plea  was  bad ;  that  the  defendant's  covenant  was  express  to 
pay  the  rent,  etc.,  for  which  the  plaintiff  remained  liable  on  his 
covenant  to  B.  by  privity  of  contract,  notwithstanding  the  assign- 
ment by  the  defendant  to  G.  and  the  acceptance  of  him  by  B.  as  his 
tenant ;  that  the  defendant's  covenant  was  broken  by  the  non-pay- 
ment of  the  rent,  and  the  plaintiff  was  entitled  to  recover  the  whole 
rent  in  arrear,  for  which  he  was  liable  on  his  covenant  with  B., 
though  he  had  paid  nothing,  and  had  not  been  damnified.  In  GUr 
hert  V.  Wimcm  {supra),  it  was  said  by  Pratt,  J.,  in  the  Supreme 
Court,  after  stating  the  rule  as  to  strict  contracts  of  indemnity 
against  damages :  "  But  in  personal  contracts,  where  the  instrument 
deviates  the  least  from  a  simple  contract  to  indemnify  against  dam- 
ages, even  when  indemnity  is  the  sole  object  of  the  contract,  and 
when  in  consequence  of  the  primary  liability  of  other  persons,  actual 
loss  may  be  sustained,  the  decisions  of  our  courts,  although  by  no 
means  uniform,  have  gradually  inclined  towards  fixing  the  rule 
to  be  one  of  actual  compensation  for  probable  loss,  so  that  in 
contracts  of  that  character  it  may  now  be  considered  as  a  general 
rule  both  in  this  country  and  in  England."  Although  the  decision 
of  the  Supreme  Court  in  that  case  was  not  concurred  in  by 
the  Court  of  Appeals,  the  rule  above  stated  was  not  questioned, 
the  latter  court  holding  that  the  obligation  sued  on  was  one 
of  indemnity  merely.  In  the  case  of  The  Recftar,  eto.,  v.  Higgi/nSy 
above  cited,  it  was  held  by  the  Commission  of  Appeals  that  a  cove- 
nant in  a  lease,  whereby  the  lessee  agrees  to  bear,  pay  and  discharge 
all  taxes  and  assessments  which  shall  be  imposed  upon  the  demised 
premises  during  the  term,  is  broken  when  the  lessee  neglects  to  pay 
a  tax  or  assessment  duly  imposed.  It  is  not  simply  a  contract  of 
indemnity,  but  by  it  the  tax  or  assessment,  as  between  the  parties, 
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becomes  the  debt  of  the  leBsee ;  the  lessor,  therefore,  can  maintain 
an  action  thereon  without  first  paying  the  tax  or  assessment,  and, 
as  damages,  he  is  entitled  to  recover  the  amount  of  such  tax  or 
assessment.  And  the  general  doctrine  was  asserted  that  parties 
have  the  right  to  make  a  contract  contravening  the  rule  that  actual 
compensation  will  only  be  given  for  actual  loss,  and  where  the 
intent  so  to  do  is  expressed  in  apt  and  suitable  language,  courts  of 
justice  will  support  it.  In  that  case,  Leonabd,  C,  cited  many  other 
cases  (p.  537)  which  support  the  rule  of  damages  above  suggested, 
to  wit,  compensation  for  the  probable  loss  against  which  the  parties 
by  their  agreement  intended  to  provide.  Another  point  deserves 
consideration.  It  seems  that  in  an  action  by  a  lessee  against  the 
lessor,  on  a  covenant  for  quiet  enjoyment,  to  recover  damages  for 
an  eviction,  he  can  recover  nothing  for  a  rise  in  value  of  the  use  of 
the  demised  premises.  {Emney  v.  Watts^  14  Wend.,  38 ;  KeWy  v. 
Dutch  Church  of  Scheneeitad/y^  2  HiU,  106.)  The  cases  so  holding 
proceed  upon  the  ground  that  the  lessee  stands  upon  the  same  foot- 
ing as  a  purchaser  who,  in  an  action  for  a  breach  of  a  covenant  for 
quiet  enjoyment,  is  held  to  the  price  agreed  upon  by  the  parties  as 
the  true  value  of  the  land.  By  analogy,  the  rents  reserved  in  a 
lease,  where  no  other  consideration  is  paid,  are  regarded  as  a  just 
equivalent  for  the  use  of  the  demised  premises ;  but  that  rule  has 
not  been  very  satisfactory  to  the  courts  of  this  country.  {Mack  v. 
Patchen,  42  N.  T.,  167.)  Its  soundness  has  been  questioned 
(Sedg.  on  Dam.  [1st  ed.],  170),  and  we  think  it  is  not  to  be  extended 
beyond  this  class  of  cased,  to  wit,  actions  between  lessee  and  lessor, 
to  which  it  has  been  applied.  In  our  opinion,  the  correct  measure 
of  damages  in  this  case  is  the  value  of  the  unexpired  portion  of  the 
plaintiff's  term,  less  the  rent  reserved.  {Mack  v.  Patching  supra.) 
The  appellant's  counsel  insists  that  the  referee  erred  in  admitting 
evidence  of  the  worth  of  the  use  of  the  premises,  he  contending 
that  the  true  mode  of  ascertaining  the  damages  was  to  show  the 
receipts  and  expenses.  The  evidence  was  properly  received. 
The  judgment  and  order  should  be  afSrmed. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 

Judgment  and  order  affirmed. 
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WILLIAM    H.    SAUNDERS,    Respondent,   v.    DWIGHT  S. 
CHAMBERLAIN,   Appellant. 

Contract — mecmure  of  damages— Answer — gen/eral  denkU  in — tohat  cannot  be 
proffed  under — Power  of  County  Court  to  amend  pleading. . 

Upon  the  representation  of  the  defendant  that  he  was  the  owner  of  a  bond  and 
mortgage  given  by  the  plaintiff,  and  which  was  then  overdue,  the  latter  agreed 
to  and  did  pay  to  the  former  $120  upon  his  agreeing  to  cany  the  bond  and 
mortgage  for  a  year.  Defendant  did  not  own  the  mortgage,  but  by  paying  the 
owner  of  it  $100  induced  him  to  carry  it  for  a  year.  Upon  the  foreclosure  of 
the  mortgage  this  $100  was  allowed  as  a  payment  upon  it. 

In  tbis  action,  brought  by  the  plaintiff  to  recover  damages  occasioned  by  the 
fraudulent  representation  of  the  defendant,  held,  that  plaintiff  was  entitled  to 
recover  the  twenty  dollars,  not  applied  upon  the  mortgage,  with  interest 

The  answer  contained  a  general  denial,  and  also  denied  that  plaintiff  was  the 
proper  or  real  party  in  interest,  and  alleged  that  he  had  no  legal  or  equitable 
right  to  prosecute  the  action.  Held,  that  imder  such  answer  the  defendant  could 
not  prove  an  assignment  of  all  the  estate  of  the  plaintiff  to  an  assignee  in  bank- 
ruptcy, nor  the  schedule  of  his  property. 

Qnuere,  whether  upon  an  appeal  from  a  judgment  of  the  Justices'  Court  the 
County  Court  has  power  to  allow  an  amendment  to  the  answer. 

Appeal  from  an  order  of  the  Wayne  County  Court  denying  a 
motion  for  a  new  trial,  made  on  the  minutee  of  the  judge,  in  an 
action  brought  to  that  court  by  appeal  from  a  Justice's  Courti 

In  1872  the  plaintiff  had  title  to  lands  in  Giden,  on  which  he  had 
executed  a  mortgage  of  about  $4,500  to  one  W.  H.  Lyon.  Lyon 
had  assigned  the  mortgage  to  Aaron  Griswold. 

In  1872,  and  after  assignment  to  Griswold,  and  while  Griswold 
owned  the  mortgage,  defendant  called  upon  plaintiff  and  stated  to 
plaintiff  that  he  owned  the  mortgage ;  that  it  had  been  assigned  to 
him  by  Griswold  ;  that  there  were  payments  due  on  the  mortgage 
and  he  wanted  it  settled.  The  plaintiff,  relying  upon  such  state- 
ments, made  an  agreement  with  defendant  by  which  defendant 
agreed  to  carry  said  mortgage,  and  defer  payment  one  year,  in 
consideration  of  plaintiff's  paying  defendant  $120,  in  addition  to  the 
legal  interest.  In  pursuance  of  such  agreement,  plaintiff  paid  to 
defendant,  and  defendant  received  for  the  purpose  aforesaid,  the 
sum  of  $120.    At  the  time  the  defendant  did  not  own  the  mortgage? 
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and  it  Lad  not  been  assigned  to  him.  After  defendant  had  made 
the  agreement  with  plaintiff  to  carry  said  mortgage  for  a  year,  and 
before  the  $120  had  been  paid  by  plaintiflE,  defendant  went  to 
Mr.  Griswold,  the  owner  of  the  mortgage,  and  asked  him  if  he 
wonld  carry  the  mortgage  a  year  for  $100 ;  Griswold  consented  to 
this;  afterward,  and  some  time  in  the  year  1873,  Mr.  Griswold 
assigned  and  sold  said  mortgage  to  one  Henry  Graham,  who  there- 
after commenced  a  foreclosure  of  said  mortgage,  in  which  said 
Sannders  interposed  a  defense,  among  other  things,  claiming  that 
the  $100  received  by  Mr.  Griswold  as  aforesaid  should  be  applied 
on  said  mortgage,  and  the  same  was  allowed  and  applied  on  the 
mortgage  in  said  action;  some  time  in  January,  1877,  plaintifi 
brought  an  action  in  a  Justice's  Court  against  defendant  to  recover 
the  said  $120,  or  so  much  thereof  as  he  was  entitled  to ;  and  in  said 
action  recovered,  before  said  justice,  twenty  dollars  and  interest  and 
costs,  amounting  in  the  whole  to  thirty  dollars  and  twenty  cents, 
from  which  judgment  the  defendant  appealed  to  the  Wayne  County 
Court,  where  said  cause  was  tried  before  Hon.  G.  W.  Cowles  and  a 
jury,  when  the  plaintiff  again  had  a  verdict  of  twenty-six  dollars 
and  thirty-five  cents. 

The  answer  of  the  defendant  contained  a  general  denial,  and  also 
denied  that  plaintiff  was  the  proper  or  real  party  in  interest,  and 
that  he  had  any  legal  or  equitable  right  to  prosecute  the  action 
against  the  defendant.  Under  this  answer  defendant  offered  to 
introduce  in  evidence  an  assignment  by  plaintiff  of  his  estate  to  an 
assignee  in  bankruptcy,  which  offer  was  refused. 

D,  S.  Chamberlainy  appellant,  in  person. 

J.  Vanderiburgy  for  the  respondent. 

SioTH,  J. : 

The  evidence,  although  conflicting,  authorized  the  jury  to  find 
that  the  plaintiff  was  induced  to  pay  the  defendant  $120  to  carry 
the  bond  and  mortgage  for  a  year  by  the  representation  of  the 
defendant  that  he  owned  the  bond  and  mortgage,  and  that  such 
representation  was  untrue.  The  intendment  from  their  verdict  is 
that  they  so  found.  Upon  this  state  of  facts,  the  only  question  on 
the  merits  is  whether  the  plaintiff  was  misled  to  his  injury.  That 
Hun— Vol.  XUL        12 
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he  was  damnified  seems  clear.  Had  the  defendant  been  the  owner 
of  the  bond  and  mortgage,  the  plaintiff  could  have  insisted,  in 
equity,  that  the  $120  should  be  regarded  as  a  payment  upon  them, 
the  agreement  for  forbearance  being  usurious.  {Orane  v.  HvibeU^ 
7  Paige,  413 ;  Judd  v.  Sea/oer^  8  id.,  548.)  The  $100  which  the 
defendant  paid  to  Griswold  for  the  same  purpose  was  so  applied,  it 
having  been  treated  as  a  payment  for  the  plaintiffs  benefit ;  but  as 
to  the  remaining  twenty  dollars,  no  such  application  was  or  could 
be  made,  it  not  having  been  paid  to  the  true  owner  of  the  bond 
and  mortgage.  To  the  amount  of  the  twenty  dollars  the  plaintiff 
was  damnified,  and  has  a  right  of  action ;  and  the  verdict  being  for 
that  amount  of  damages  only,  with  interest,  is  not  excessive  as 
claimed  by  the  appellant. 

The  defendant's  offer  to  prove  the  assignment  and  schedule  in 
bankruptcy  was  properly  excluded,  for  the  reason  that  the  answer 
did  not  set  up  that  the  plaintiff  had  transferred  the  claim  in  suit 
Such  transfer,  to  have  been  available  as  a  defense,  should  have  been 
pleaded  as  new  matter.  Proof  of  it  was  not  admissible  under  a 
general  denial ;  nor  was  it  admissible  under  the  second  count  in  the 
answer,  which  averred  a  mere  legal  conclusion,  to  wit,  that  the 
plaintiff  was  not  the  proper  party  in  interest  in  the  action,  and  had 
no  right  to  prosecute  the  same.  The  issuable  facts  should  have 
been  alleged.  {Rua^eU  v.  Clwpp^  7  Barb.,  482 ;  See^  v.  EngeU^  17 
id.,  530,  reversed,  but  not  on  this  point,  13  N.  T.,  542 ;  Foadidc  v. 
Oroff,  22  How.,  158.) 

The  refusal  of  the  court  below  to  allow  an  amendment  of  the 
answer  (even  if  the  court  had  power  to  allow  an  amendment  on 
appeal  from  a  Justice's  Court,  a  point  which  it  is  not  necessary  to 
decide)  was  matter  of  discretion,  and  cannot  be  reviewed  on  appeal. 

The  point  that  the  action  cannot  be  maintained  because  it  was 
not  brought  within  a  year  after  the  money  was  paid  is  not  well 
taken.  The  action  is  not  to  recover  money  paid  upon  a  usurious 
agreement,  but  to  recover  damages  sustained  by  means  of  the 
alleged  misrepresentation. 

The  order  should  be  affirmed. 

MuLLiN,  P.  J.,  and  Taloott,  JT.,  concurred. 
Order  affirmed. 
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SAMUEL  B.  UPHAM  and  others,  Assignees  of  GEOKGE  F. 
PADDOCK  AND  MERRITT  ANDREWS,  Bankeupts,  Appel- 
LANTB,  V.  OSCAR  PADDOCK  and  others,  Respondents. 

OoUector'a  bond  —  sureties  upon  —  rights  of, 

A  bank  collected  the  rents  of  certain  real  estate  in  Watertown  as  the  agent  of  the 
owners,  George  F.  Paddock,  Oscar  Paddock  and  Edwin  L.  Paddock,  from 
December  8, 1874,  to  October  29, 1875.  On  the  former  date  Blood,  Sawyer  and 
Qeorge  F.  Paddock  signed  as  sureties  the  bond  of  one  Rogers,  as  collector  of  the 
town  of  Watertown,  which  bond  was  duly  filed.  Rogers  failed  to  pay  over 
the  sum  of  1 11,848. 68  of  the  taxes  collected  by  him,  but  deposited  it  with  a 
firm  of  bankers,  of  which  Gkorge  F.  Paddock  was  a  member,  which  firm  con- 
verted the  money  to  its  own  use  and  then  became  bankrupt.  On  October  29, 
1876,  Paddock's  interest  in  the  real  estate  was*sold  under  a  Judgment  recovered 
in  an  action  brought  by  the  supervisors  upon  the  bond,  the  proceeds  thereof 
being  insufficient  to  pay  the  amount  of  the  judgment  for  which  the  other  sure- 
ties were  liable.  This  judgment  directed  that  the  real  property  of  Paddock 
should  be  first  sold  thereunder,  before  resorting  to  the  property  of  his  co-obligors 

In  an  action  by  the  assignees  in  bankruptcy  of  the  firm  to  recover  from  the  bank 
the  bankrupts'  interest  in  the  rents  collected  by  it,  the  other  sureties  claimed 
that  as  between  them  and  Paddock,  the  latter  was  primarily  liable  for  the  mon- 
eys converted  by  his  firm,  and  that  they  could  aVail  themselves,  in  equity,  of 
the  lien  of  the  bond  on  his  real  estate;  and  that  he  being  insolvent,  and  his 
real  estate  being  inadequate  security,  they  could  reach  the  rents  by  means  of  a 
receiver,  in  the  same  numner  that  a  mortgagee  could  under  like  circumstances. 
Bdd,  that  this  claim  could  not  be  sustained  and  that  the  assignee  was  entitled 
to  the  money. 

Bembie,  that  the  lien  created  by  the  filing  of  a  collector's  bond  is  analogous  to  that 
of  a  judgment  creditor,  and  not  to  that  of  a  mortgagee;  and  the  owner  of  the 
property  has  a  right  to  redeem  and  a  right  to  the  possession,  and  to  receive  the 
rents  and  profits  after  a  sale  thereunder,  the  same  as  after  a  sale  under  an 
ordinary  Judgment. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
the  decision  of  a  judge  at  the  Jefferson  Special  Term. 

D.  O^Brierij  for  the  appellants. 

Sta/rbuck  cfe  Sawyer^  for  the  respondents,  Kichardson,  Blood  and 
Sawyer. 

F.  W.  ffuhbard^  for  the  respondents,  Paddock  and  the  First 
National  Bank  of  Watertown* 
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Smith,  J.: 

The  plaintife  sue  aa  assignees  in  bankruptcy  of  Greorge  F.  Pad- 
dock, an  adjudged  bankrupt,  to  recover  the  share  of  the  bankrupt 
in  the  rents  of  certain  real  estate  owned  by  him  and  the  defendants, 
Oscar  Paddock  and  Edwin  L.  Paddock,  as  tenants  in  common.  The 
rents  accrued  from  8th  December,  1874,  to  29th  October,  1875,  and 
were  collected  by  the  defendant,  the  First  National  Bank  of  Water- 
town,  as  the  agent  of  the  owners  of  the  real  estate,  and  are  now  held 
by  the  bank.  The  bankrupt's  share  of  the  rents  held  by  the  bank 
amounts  to  the  sum  of  $2,937.30.  The  bank  makes  no  claim  to  the 
money  in  its  own  right,  but  alleges  in  its  answer  that  the  defendants, 
Blood  and  Sawyer,  have  demanded  the  same  of  the  bank,  and  that 
the  bank  is  ready  and  willing  to  pay  the  same  as  the  court  shall 
order.  Upon  this  state  of  facts  it  is  obvious  that  the  plaintiffs,  as 
assignees,  have  the  legal  title  to  the  money,  and  the  right  to  recover 
the  same  from  the  bank  as  a  part  of  the  assets  of  the  bankrupt, 
unless  some  of  the  other  defendants  have  a  superior  right  to  it. 

The  only  defendants  who  set  up  an  adverse  claim  to  the  money 
are  Blood  and  Sawyer.  Their  claim  is  based  upon  the  following 
state  of  facts :  On  8th  December,  1874,  Blood,  Sawyer  and  George 
F.  Paddock  (the  bankrupt),  as  sureties,  with  Jeremy  W.  Rogers  as 
principal,  who  was  the  collector  of  the  town  of  Watertown,  executed 
the  bond  of  said  Sogers,  as  collector,  to  the  supervisor  of  the  town, 
and  the  same  was  duly  filed  and  became  a  lien  upon  the  real  estate 
of  the  obligors.  Rogers  failed  to  pay  over  the  sum  of  $11,348.68 
of  the  taxes  collected  by  him,  but  deposited  it  with  George  F.  Pad- 
dock &  Co.,  bankers,  a  firm  consisting  of  the  said  George  F.  Paddock 
and  Merritt  Andrews,  which  firm  converted  the  money  and  after- 
wards became  bankrupt.  The  supervisor  sued  the  bond  and  recov- 
ered a  judgment  against  all  the  obligors,  which  directed  that  the  real 
estate  of  Paddock  should  be  first  sold  to  satisfy  the  judgment  before 
resorting  to  the  property  of  the  other  sureties.  On  29th  October, 
1875,  the  real  estate  of  Paddock  was  sold,  being  the  property  from 
which  the  rents  in  controversy  arose  and  the  avails  were  insuflB- 
cient  to  pay  the  judgment  by  the  sum  of  $3,909.16,  for  which 
the  other  securities  are  liable.  The  ground  upon  which  the  claim 
of  Blood  and  Sawyer  was  upheld  at  Special  Term,  and  on  which  we 
are  asked  to  affirm  the  judgment,  is  that  as  between  them  and  Pad- 
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dock,  the  latter  was  primarily  liable  for  the  tax  moneys  conyerted 
by  his  firm,  and  they  can  avail  themselves,  in  equity,  of  the  lien  of 
the  bond  on  his  real  estate  for  their  security ;  and  that  he  being 
insolvent,  and  his  real  estate  being  inadequate  security,  they  can 
reach  the  rents,  by  means  of  a  receiver,  the  same  as  a  mortgagee 
in  like  circumstances.  By  the  decree  the  bank,  defendant,  was 
appointed  a  receiver  for  that  purpose. 

We  are  not  prepared  to  affirm  all  of  these  conclusions.  Grant 
that  the  real  estate  of  the.  bankrupt  is  primarily  liable,  as  between 
him  and  the  other  sureties  (Blood  and  Sawyer),  the  latter  are  not  in 
the  position  of  mortgagees.  The  only  lien  they  have  upon  the 
land  of  the  bankrupt  is  that  created  by  the  collector's  bond  in  favor 
of  the  supervisor,  to  whose  rights  they  ai'e  perhaps  entitled  to  be 
subrogated  on  paying  the  debt.  We  do  not  understand  from  the 
findings  that  they  have  actually  paid.  They  are  liable  to  pay.  But 
waiving  that  point,  the  nature  of  the  lien  is  to  be  considered.  It 
is  not  a  lien  by  mortgage,  it  is  created  by  statute,  and  is  more  nearly 
analogous  to  a  lien  by  judgment.  The  county  clerk  with  whom 
the  bond  is  filed  is  required  to  make  an  entry  of  it,  in  a  book  to  be 
provided  for  the  purpose  in  the  same  manner  in  which  judgments 
are  entered  of  record.    (1  K.  S.,  346,  §  20.) 

The  statute  provides  no  special  mode  of  enforcing  the  lien.  The 
(ml^mode,  therefore,  is  by  a  suit  on  the  bond  to  recover  the  amount 
due  from  the  collector,  and  judgment  being  obtained,  the  real  estate 
which  is  subject  to  the  lien  may  be  sold  by  the  sherrS  upon  execu- 
tion. That  being  the  case,  the  owner  of  the  land  has  the  same  right 
to  redeem  as  other  judgment-debtors  whose  lands  are  sold  on  execu- 
tion, and  in  the  meantime,  and  until  title  is  perfected  in  the  pur- 
chaser, by  the  sheriff's  deed,  the  owner  of  the  equity  of  redemption 
is  entitled  to  the  possession  of  the  property,  and  to  receive  the  rents 
and  profits  as  his  own.  The  equitable  considerations  which  induce 
courts  of  equity,  in  their  discretion,  to  permit  a  mortgagee  to  collect 
the  rents  and  profits,  through  a  receiver,  pendente  Ute^  where  the 
land  is  inadequate  security  and  the  mortgagor  is  insolvent,  have  no 
application  to  the  lien  of  a  judgment-creditor,  nor,  as  it  seems  to 
us,  to  a  lien  created  by  the  filing  of  a  collector's  bond. 

But  if  the  reverse  of  this  proposition  were  true,  the  defense 
must  fail  for  another  reason.    Even  a  mortgagee  has  no  specific 
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lien  on  the  rents  and  profits,  in  the  absence  of  a  special  clause  to 
that  effect  in  the  mortgage,  until  a  court  of  equity  has  determined 
that  it  is  necessary  for  his  security,  and  has  appointed  a  receiver  to 
intercept  the  rents  and  profits  and  divert  them  from  the  mortgagor. 
That  had  not  been  done  in  this  case  when  the  assignees  commenced 
the  present  action.  No  receiver  was  appointed  until  the  judgment 
was  rendered  which  is  now  under  review.  Assuming,  for  the 
present  purpose,  that  the  respondents,  Blood  and  Sawyer,  are  to  be 
regarded,  in  equity,  as  mortgagees,  the  lien  which  they  acquired  by 
the  appointment  of  a  receiver,  undoubtedly  attached  to  the  rents  and 
profits  then  past  due  and  owing  from  the  tenants,  if  there  were  any 
sudi,  but  the  respondents  could  not  call  on  the  assignees  to  refund 
rents  and  profits  which  the  tenants  had  paid  over  to  them  or  their 
agent  before  the  receiver  was  appointed.  {Howell  v.  Ripley^  10 
Paige,  43 ;  Astor  v.  Turnery  11  id.,  436.)  Prior  to  the  commence- 
ment of  this  action  the  rents  in  controversy  had  been  paid  by  the 
tenants  to  the  bank,  and  were  received  and  held  by  the  latter  as  the 
agent  of  the  owners  of  the  real  estate,  of  which  the  bankrupt  was 
one.  The  title  of  the  bankrupt  to  the  real  estate,  and  to  such  of 
the  rents  collected  as  had  accrued  at  the  time  of  the  commencement 
of  the  bankruptcy  proceedings,  and  to  such  as  were  thereafter  to 
accrue,  passed  to  his  assignees.  As  between  the  bankrupt  or  his 
assignees  on  the  one  hand,  and  his  co-tenants  on  the  other,  there 
was  no  dispute  as  to  the  amount  of  his  share  of  the  rents.  The 
receipt  by  the  bank  of  the  share  of  the  rents  belonging  to  the  estate 
of  the  bankrupt  was,  in  law,  the  receipt  of  them  by  the  assignees. 

The  bank  held  the  money  for  its  principals,  by  whom  it  was 
authorized  to  receive  it,  and  not,  as  seems  to  be  supposed  by  the 
respondents'  counsel,  as  a  trustee  for  the  benefit  of  outsiders  who 
might  ultimately  lay  claim  to  the  fund,  but  who  had  no  valid  claim 
to  it,  in  law  or  equity,  when  the  bank  refused  to  pay  it  to  the  plain- 
tiffs, and  when  the  plaintiffs  commenced  suit  to  recover  it  Kot 
only,  therefore,  had  the  plaintiffs  the  legal  title  to  the  rents  in  que&> 
tion,  but  they  had  collected  them  from  the  tenants  before  the 
respondents  procured  the  appointment  of  a  receiver.  This  suit  was 
necessary,  simply  because  their  agent,  the  bank,  refused  to  pay  over 
the  money  which  it  had  collected  for  them.  The  bank  was  the 
only  necessary  defendant.     Indeed,  there  is  nothing  in  the  corn- 
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plaint  showing  that  at  the  time  of  the  commencement  of  the  action 
the  plaintiffs  had  any  controversy  with  the  defendants,  Kichardson, 
Blood  and  Sawyer,  and  it  alleged  no  ground  whatever  for  making 
them  parties.  And  the  co-tenants  of  the  bankrupt,  Edwin  and 
Oscar  Paddock,  who  were  made  defendants,  did  not  answer  the 
complaint.  It  would  seem,  too,  from  the  stipulation  which  is  made 
a  part  of  the  case,  that  Kichardson,  Blood  and  Sawyer  were  not 
made  defendants  originally,  but  were  permitted  by  the  plaintiffs  to 
come  in  after  the  suit  was  commenced,  and  set  up  their  claims  by 
answer.  That  is  of  no  consequence,  however,  except  as  showing 
that  the  only  object  of  the  suit,  originally,  was  to  compel  the  bank 
to  pay  the  plaintiffs  the  money  which  it  had  received  from  them  as 
their  agents. 

These  views  lead  to  the  conclusion  that  the  judgment  should  be 
reversed ;  and,  as  the  facts  are  undisputed,  judgment  should  be 
ordered  for  the  plaintiffs  for  the  relief  specifically  demanded  in  the 
complaint,  with  costs  and  disbursements  of  the  action  and  appeal, 
against  the  respondents,  Blood,  Sawyer,  and  the  bank. 

MuLLm,  P.  J.,  and  Talcott,  J.,  concurred. 

Ordered  accordingly. 


48ad487 


WOOSTEK  SHERMAN,  Plaintiff  in  Erbob,  v.  THE  PEOPLE  '     ^^ 
OF  THE  STATE  OF  ISTEW  YOEK,  Defendants  in  Error. 

Obtaining  money  by  /cUk  pretenses  —  admisdons  of  plaintiff  in  error — tohat  cannot 

be  proved  by. 

Upon  the  trial  of  the  plaintiff  in  error  for  obtaining  money  by  false  pretenses  the 
prosecution,  in  order  to  prove  the  existence  of  a  mortgage  upon  the  prisoner's 
house,  produced  a  certificate  of  the  clerk  of  Jefferson  county  tending  to  show 
the  existence  of  a  mortgage  on  defendant's  house  and  lot  in  Watertown,  which 
was  rejected  because  it  did  not  contain  a  copy  of  the  whole  mortgage.  The 
district  attorney  was  then  sworn  and  testified,  under  objection,  that  in  a  certain 
conyersation  the  defendant  said  to  him  that  he  owned  a  house  and  lot  in  Water- 
town  worth  $40,000,  which  was  incumbered  by  a  mortgage  of  $20,000  given  to 
trustees  to  secure  bonds  negotiated  by  them. 


Digitized  by 


Google 


576  SHERMAN  V.  THE  PEOPLE. 

Fourth  DEPARTicEin',  April  Term,  1878. 

Biald,  that  as  the  prosecution  had  not  accounted  for  the  non-production  of  the 
mortgage  itself,  the  record,  or  a  copy  thereof,  the  admission  by  the  prisoner, 
was  not  admissible  to  prove  the  existence  or  terms  of  the  mortgage. 

Semble,  that  the  admissions  of  a  psurty  are  competent  evidence,  only  when  parol 
evidence  of  the  facts  sought  to  be  shown  by  such  admissions  would  be 
competent. 

SembUf  that  admissions  are  never  admissible  to  establish  the  legal  effect  of 
documents. 

Wbit  of  errob  to  the  Court  of  Sessions  of  Cayuga  to  review  a 
conviction  of  the  plaintiff  in  error  of  obtaining  property  by  false 
pretenses. 

The  charge  was  that  Wooster  Sherman,  on  the  Ist  day  of  Novem- 
ber, 1876,  obtained  of  one  John  Molley  300  promissory  notes  issued 
by  the  United  States  of  America,  and  300  promissory  notes  issued 
by  divers  national  banks  of  the  value  of  $300,  upon  the  false  and 
fraudulent  representations  and  pretenses  (1)  that  he  brought  $50,000 
ready  money  to  Port  Byron,  and  (2)  that  he  was  the  owner  of  a 
house  and  lot  in  Watertown,  free  from  incumbrance,  and  worth 
$40,000. 

The  negations  in  the  indictment  were  that  the  said  Sherman  had 
no  ready  money  at  Port  Byron,  and  that  the  said  house  and  lot  was 
incumbered  by  mortgage  to  its  full  value. 

IT,  W.  Hvhbard^  for  plaintiff  in  error. 

S,  E.  Payne^  district  attorney,  for  defendant  in  error. 

SMrTH,  J. : 

The  counsel  for  the  plaintiff  in  error  insists  that  the  court  below 
erred  in  refusing  to  instruct  the  jury  to  acquit  as  requested.  The 
evidence  on  the  part  of  the  prosecution  tended  to  show  that  Sher- 
man, who  was  a  banker  at  Port  Byron,  by  false  pretenses  induced 
the  complainant  to  deposit  currency  in  his  bank ;  that  the  money  so 
deposited  was  drawn  out  by  the  complainant  and  paid  back  to  him 
some  weeks  afterward ;  and  that  subsequently  he  deposited  a  draft 
for  collection,  the  larger  part  of  which  was  unpaid  when  the  bank 
closed.  On  that  state  of  facts,  it  was  insisted  by  the  counsel  for 
the  defendant  that  no  offense  was  committed  in  respect  to  procur- 
ing the  deposit  of  the  currency.    We  think  the  motion  made  on 
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that  ground  was  properly  overruled.  The  fact  that  the  money 
deposited  was  paid  back  went  to  the  question  of  intent ;  and  if  the 
jury  were  satisfied  by  the  evidence  that  the  deposit  was  induced  by 
the  false  representations  charged  in  the  indictment,  with  intent  to 
deceive  and  defraud,  the  ofEense  was  made  out.  The  payment  may 
have  been  made  in  the  expectation  that  it  would  further  the  original 
fraudulent  design,  by  leading  on  the  complainant  to  make  other 
deposits,  partly  on  the  faith  of  the  original  representations. 

We  think,  however,  that  the  court  erred  in  receiving  evidence  of 
the  admissions  of  the  defendant  that  his  house  and  lot  in  Water- 
town  were  incumbered  by  mortgage.  The  existence  of  the  incum- 
brance was  a  material  fact  for  the  prosecution  to  prove,  and  the 
best  evidence  was  the  mortgage  itself,  the  record,  or  a  certified  copy 
of  the  record.  Without  accounting  for  the  absence  of  these, 
secondary  evidence  was  not  admissible.  Verbal  admissions  of  the 
defendant  were  no  higher  evidence  than  parol  testimony  of  the 
contents  of  the  mortgage.  It  seems  to  be  the  rule  in  this  State 
that  the  admissions  of  a  party  are  competent  evidence,  only  when 
parol  evidence  of  the  fact  sought  to  be  shown  by  such  admissions 
would  be  competent.  In  Welland  Canal  Company  v.  Hathaway 
\\.%  Wend.,  480),  it  was  held  that  evidence  resting  in  records  cannot 
be  supplied  by  proof  of  admission  of  the  party  sought  to  be  aflEected 
by  such  evidence,  of  the  existence  of  the  facts  appearing  by  such 
records.  To  the  same  effect  are  Jenner  v.  Joliffe  (6  Johns.,  9)  and 
HashroiLck  v.  Wecuoer  (10  id.,  246).  The  prosecuting  attorney 
acknowledged  the  force  of  this  rule  and  endeavored  to  comply  with 
it  by  offering  in  evidence  a  certificate  of  the  clerk  of  Jefferson 
county,  tending  to  show  the  existence  of  a  mortgage  on  defendant's 
house  and  lot  in  Watertown,  but  the  certificate,  not  containing  a  copy 
of  the  whole  of  the  mortgage,  it  was  excluded.  The  district  attorney 
then  offered  himself  as  a  witness,  and  testified,  under  objection, 
that,  in  a  certain  conversation,  the  defendant  said  to  him  that  he 
owned  a  house  and  lot  in  Watertown  worth  $40,000,  which  was 
incumbered  by  a  mortgage  of  $20,000,  given  to  trustees  to  secm-e 
bonds  negotiated  by  the  trustees.  This,  we  think,  was  clearly  inad- 
missible. Not  only  was  it  an  attem]>t  to  prove  a  record  by  parol, 
but  it  did  not  profess  to  be  evidence  of  the  whole  of  the  record, 
and  so  was  subject  to  the  very  objection  upon  which  the  clerk's  cer- 
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tificate  had  been  excluded.  Moreover,  tlie  admission  shows  that 
the  mortgage  was  special  in  its  character,  and  the  qnestion  whether 
it  constituted  an  incumbrance  on  the  property  involved  an  inquiry 
as  to  its  legal  efEect,  for  which  purpose  parol  evidence  of  admis- 
sions is  never  admissible. 

We  are  also  of  the  opinion  that  the  testimony  of  the  witness 
Sears,  that  the  defendant  said  to  him,  in  June,  1876,  that  he  brought 
to  Port  Byron  $50,000  in  currency  for  banking  purposes,  was 
improperly  received.  It  was  admitted,  undoubtedly,  upon  the 
ground  that  it  was  competent  for  the  prosecution  to  prove  other 
like  acts  of  fraud,  at  or  about  the  same  time,  as  evidence  of  the 
intent  with  which  the  alleged  representations  to  the  complainant 
were  made.  The  rule  is  not  questioned,  but  the  testimony  of  Sears 
tended  to  establish  no  act.  It  did  not  appear  that  he  was  induced 
by  the  defendant's  statements  to  do  any  thing,  or  that  they  were 
made  for  the  purpose  of  inducing  him  to  do  any  thing,  or  that  any 
action  whatever  on  his  part  was  contemplated  when  the  statements 
were  made.  In  short,  there  is  nothing  in  the  testimony  from  which 
it  can  be  inferred  that  the  statements  to  Sears  were  made  with  a 
fraudulent  intent,  and  consequently  they  do  not  throw  light  upon 
Xhi^quo  cmimo. 

For  these  reasons  the  conviction  should  be  reversed,  and  a  new 
trial  ordered  in  the  Court  of  Sessions  of  Oayuga,  to  which  court 
the  proceedings  will  be  remitted. 

MuLLm,  P.  J.,  and  Taloott,  J.,  concurred. 

Ordered  accordingly. 
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DAVID    K.   MoOABTHY,    Respondbnt,   v.  REBA  W. 
McCarthy,  Appellant. 

PransionaJL  remedy — wJuU  i$  not,  under  Code  of  OhU  Procedure,  §  772. 

An  order  authorizing  a  substituted  or  constructiye  service  of  a  summons  is  not 
an  order  granting  a  proyisional  remedy,  within  the  meaning  of  section  772  of 
the  Ck>de  of  Ciyil  Procedure. 

Appeal  from  an  order  denying  a  motion,  made  without  notice, 
to  vacate  an  order,  made  by  a  justice  of  the  Supreme  Court  out  of 
court,  for  a  substituted  service  of  the  summons  in  this  action. 
The  order  recites  that  the  motion  was  denied  upon  the  ground 
that  the  judge  had  not  jurisdiction  to  hear  it. 

A,  C.  Dama^  for  the  appellant. 

Hiaoock,  Oifford  cfe  Doheny^  for  the  respondent. 

Smtth,  J. : 

The  only  question  in  this  case  is  whether  an  order  authorizmg  a 
substituted  or  constructive  service  of  a  summons  is  an  order  which 
grants  a  provisional  remedy  within  the  meaning  of  section  772  of 
the  Code  of  Civil  Procedure.  That  section,  after  directing  gener- 
ally in  what  locality,  and  by  what  judge,  an  order  may  be  made  out 
of  court,  without  notice,  concludes  in  these  words :  "  When  such 
an  order  grants  a  provisional  remedy,  it  can  be  vacated  only  in  the 
mode  specially  prescribed  by  law ;  in  any  other  case  it  may  be 
vacated  or  modified,  without  notice,  by  the  judge  who  made  it,  or 
upon  notice  by  him  or  by  the  court."  The  respondent's  counsel 
contends  that  an  order  for  substituted  service  is  an  order  granting 
a  provisional  remedy,  and  that  the  mode  specially  prescribed  for 
vacating  or  modifying  such  an  order  is  to  be  found  in  section  669, 
which  provides  that  a  motion,  upon  notice,  in  the  Supreme  Court 
must  (with  some  exceptions  which  do  not  affect  the  present  ques- 
tion) be  made  within  the  judicial  district  in  which  the  action  is 
triable,  or  in  a  county  adjoining  that  in  which  it  is  triable. 
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This,  we  think,  is  a  misconception  of  the  language  of  section  772. 
The  section  refers,  as  we  construe  it,  to  the  provisional  remedies, 
described  as  such,  in  the  Code  itself  (chap.  8),  and  to  the  mode 
specially  prescribed  by  the  Code  for  vacating  or  modifying  an 
order  granting  any  of  such  provisional  remedies.  The  provisional 
remedies  treated  of  by  the  Code  under  that  specific  designation  are: 
"Arrest,"  "  Injunction,"  "Attachment  of  property,"  "  Receivers  " 
and  "  Deposit,  delivery  or  conveyance  of  property."  The  mode  in 
which  an  order  granting  either  of  the  first  three  remedies  may  be 
vacated  or  modified  is  specifically  pointed  out  by  the  Code.  (Arrest, 
§§  567, 568 ;  Injunction,  §§  626  to  630 ;  Attachment,  §§  682  to  696.) 
As  to  the  others,  no  mode  is  specially  provided,  for  the  reason, 
probably,  that  those  remedies  can  be  granted  only  on  notice,  except 
that  a  motion  without  notice  may  be  made  for  a  receiver  when  the 
adverse  party  has  failed  to  appear.  (§§  714,  717.)  The  "  pro- 
visional remedies "  provided  for  by  the  present  Code  are  substan- 
tially the  same  as  those  defined  by  its  predecessor,  witli  the  single 
exception  that  proceedings  to  replevy  personal  property  are  omitted 
from  that  class  of  remedies,  and  are  treated  of  in  a  separate  chap- 
ter, for  the  reason  stated  by  Mr.  Throop  in  his  note  at  the  head  of 
chapter  7.  Under  the  former  Code,  the  term  "  provisional  reme- 
dies "  acquired  a  well-understood  technical  meaning,  and  we  think 
that  wherever  the  term  is  used  in  the  new  Code  it  is  employed  in 
the  same  general  sense. 

This  construction  is  strengthened,  we  think,  by  section  416  of  the 
present  Code,  which  seems  to  indicate  that  the  service  of  a  sum- 
mons, whether  personal  or  constructive,  was  not  regarded  by  the 
law  makers  as  a  provisional  remedy.  The  section  is :  "  A  civil 
action  is  commenced  by  the  service  of  a  summons,  but,  from  the 
time  of  the. granting  of  a  provisional  remedy,  the  court  acquires 
jurisdiction,  and  has  control  of  all  the  subsequent  proceedings. 
Nevertheless,  jurisdiction  so  acquired  is  conditional,  and  liable  to  be 
divested  in  a  case  where  the  jurisdiction  of  the  court  is  made 
dependent,  by  a  special  provision  of  law,  upon  some  act  to  be 
done  after  the  granting  of  the  provisional  remedy."  Three  modes 
of  serving  a  summons  are  provided  by  the  Code :  Personal,  substi- 
tuted and  by  publication.  Regular  service  in  either  mode  gives  the 
court  complete  and  absolute  jurisdiction.     If  service  be  made  in 


Digitized  by 


Google 


McCarthy  v.  McCarthy.  581 

FoimTH  Dbpartmbnt,  April  Term,  1878. 

either  of  the  two  latter  modes,  the  defendant  may  be  let  in  to 
defend  in  certain  circumstances  which  would  debar  him  if  the  ser- 
vice were  personal  (§  445) ;  but  the  jurisdiction  acquired  is  not  con- 
ditional merely  and  liable  to  be  divested,  as  in  the  case  where  it  is 
acquired  by  the  granting  of  a  provisional  remedy.  The  character 
of  the  latter  jurisdiction  is  shown  by  the  case  of  Waffle  v.  0<Me 
(53  Barb.,  517),  referred  to  in  the  reviser's  note  to  section  416  of 
the  new  Code. 

The  respondent's  counsel  contends  that  the  term  "  provisional 
remedy  "  is  to  be  understood  in  a  much  broader  sense.  Any  pro- 
vision, says  the  counsel,  which  aflEords  a  means  other  than  the  usual 
and  general  way  to  accomplish  an  end  is  a  provisional  remedy ;  or, 
as  was  said  in  the  opinion  of  the  learned  judge  who  made  the  order 
appealed  from,  "  as  the  order  was  made  to  meet  a  particular  and 
pressing  exigency  which  prevented  the  commencement  of  the  action 
in  the'  ordinary  way,  it  was  one  which  the  law  *  provided  for  the 
occasion,'  and  is,  therefore,  directly  and  literally  within  the  mean- 
ing of  the  word  *  provisional,'  as  defined  by  lexicographers."  In 
that  broad  sense,  the  term  would  include  every  special  order  out  of 
the  usual  course  in  the  progress  of  an  action.  We  are  not  prepared 
to  adopt  that  construction. 

We  think  the  order  for  substituted  service  did  not  grant  a  pro- 
visional remedy  within  the  meaning  of  the  Code,  and  that  the  judge 
who  granted  it  had  jurisdiction  to  entertain  a  motion  to  vacate  or 
modify  it.  (Code,  §  772,  last  clause.)  The  merits  of  the  motion  are 
not  before  us  on  this  appeal.  We  reverse  the  order  and  give  the 
defendant  leave  to  renew  the  motion  to  vacate,  on  notice  to  be 
served  within  ten  days  after  entry  by  him  of  the  order  herein ;  or, 
if  he  does  not  enter  the  order,  within  ten  days  after  the  order  shall 
be  served  upon  him,  the  appellant  to  have  ten  dollars  costs  and 
disbursements  of  the  appeal. 

MuLLm,  P.  J.,  and  Taloott,  J.,  concurred. 

Ordered  accordingly. 


Digitized  by  VjOOQlC 


582   .  BroDLECOM  V.  NEWTON. 

FouBTH  Dbpabtmknt,  Apbil  Tebic,  1878. 


RUSSEL  B.  BIDDLEOOM,  Plaintifp,  v.  PLINY  NEWTON, 

AS   SUPBBYIBOB  OF  THE   ToWH  OF   OsLEANB,    DeFENDAKT. 

Proceedings  for  bending  totom  — commissioners  to  issue  bonds  —  annuOing  qf  pro- 
eeedings — effect  of,  on  poioers  of  commissioners. 

On  July  1,  1871,  the  county  Judge  of  Jeiferson  county,  in  proceedings  instituted 
before  him,  under  chapter  907  of  1809  and  chapter  935  of  1871,  appointed  com- 
missioners to  issue  bonds  in  aid  of  the  construction  of  a  railroad.  The  pro- 
ceedings were  remoyed  by  certioraH  to  this  court,  and  on  July  1,  1872,  a 
Judgment  was  entered  afltocdng  them.  On  February  24,  1878,  the  Court  of 
Appeals  reversed  the  Judgment  and  directed  the  county  judge  to  dismiss  the 
application.  After  the  issuing  of  the  certiorari,  the  commissioners  issued 
bonds  to  the  amount  of  $80,000  and  delivered  them  to  the  plaintiff,  the  agent  and 
treasurer  of  the  railroad  company,  who  delivered  in  exchange  therefor  the  stock 
of  the  company.  Both  the  plaintiff  and  the  commissioners  knew  of  the  pendency 
of  the  certiorari.  The  money  necessary  to  pay  the  interest  on  the  bonds  for  a 
certain  time  had  been  levied  and  received  by  the  coUector.  In  this  action 
brought  to  recover  the  amount  of  certain  coupons  attached  to  the  bonds,  the 
money  to  pay  which  had  been  coUected,  the  plaintiff  produced  an  instrament 
signed  by  the  persons  appointed  commissioners,  reciting  their  appointment, 
and  the  fact  that  the  proceedings  had  been  declared  void,  and  transferring  to 
plaintiff  all  their  right  to  the  bonds  as  commissioners  or  otherwise. 

Held^  that  the  money  having  been  collected  for  the  specific  purpose  of  paying  the 
coupons,  that  if  it  was  the  duty  of  the  defendant  to  pay  it  over  to  the  holders 
of  the  coupons,  he  could  not  set  up  the  invalidity  and  reversal  of  the  proceed- 
ings before  the  county  Judge  as  a  reason  for  not  doing  so. 

That  it  was,  in  fact,  his  duty  to  pay  the  conmiissioners,  and  not  the  holders  of 
the  coupons. 

That  the  commissioners  had  no  right  to,  or  interest  in  the  fund  except  as  commis- 
sioners, and  while  continuing  to  hold  the  office,  and  that  they  could  not  transfer 
their  official  rights  or  divest  themselves  of  their  official  duty. 

That  immediately  upon  the  decision  of  the  Court  of  Appeals,  they  ceased  to  be 
such  commissioners  and  to  have  any  interest  whatever  in  the  fund. 

That  nothing  passed  to  the  plaintiff  by  the  pretended  transfer,  and  that  plaintiff 
could  not  recover. 

SemhU,  that  where  exceptions  are  taken  during  the  trial,  the  direction  of  a  verdict^ 
subject  to  the  opinion  of  the  court,  is  error;  that  the  consent  thereto  is  a  waiver 
of  the  exceptions. 

Motion  by  plaintiff  for  judgment  on  a  verdict,  ordered  in  his  favor 
at  the  Jefferson  Oircoit,  subject  to  the  opinion  of  the  court  at 
General  Term. 
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J.  F.  Starhickj  for  the  plaintiff.  By  special  act  of  the  legisla- 
ture, tmder  which  the  defendant  received  the  money,  the  defendant 
is  pnt  in  the  place  of,  and  subjected  to  the  same  liabilities,  as  the 
collector.  The  defendant  cannot  question  the  validity  of  the  bonds 
or  the  right  of  the  plaintiff  to  the  money.  {People  ex  rd,  Martm 
V.  Brovm,  55  K  Y.,  182 ;  Mvrdock  v.  Aihm,  29  Barb.,  67 ;  M^- 
rite  V.  WiUardj  4  Keyes,  208;  Ease  v.  CW-^iw,  SI  N.  T.,  606.) 
The  money  was  collected  by  tax  to  pay  a  debt  of  the  town  to  the 
plaintiff,  and  the  plaintiff  has  the  same  right  to  it  that  he  would 
have  had,  had  it  been  collected  by  the  sheriff  upon  an  execution 
against  the  town  after  judgment  in  his  favor.  {Mtirdock  v.  Aikm^ 
29  Barb.,  67;  25  How.,  594;  PeapU  v.  Bd.  of  PoUce,  63  K  T., 
623 ;  Laojorence  v.  Fox^  20  id.,  268 ;  Schermerfiom  v.  Vomderheydefij 
1  Johns.,  140 ;  Pratt  v.  AdamSy  7  Paige,  615 ;  Cla/rk  v.  EVy^  2 
Sandf.  Ohy.,  166;  11  Ves.,  22;  1  Johns.  Chy.,  129;  Goulds.  The 
Town  of  Staling,  23  K  Y.,  439 ;  Moss  v.  Cwiisa,  31  id.,  606.) 
The  tax-payers  who  paid  this  money  are  the  only  parties  who  could 
question  the  legality  of  the  act  of  the  board  in  raising  it.  {BdUnger 
V.  Oray^  51  N.  Y.,  610 ;  Union  Nat.  Bamk  v.  Mayer  amd  others^ 
51  id.,  688 ;  Bk.  of  CommonnveaUh  v.  Mayer^  43  id.,  184.)  But 
the  tax-payers  having  voluntarily  paid  the  money,  are  precluded 
from  questioning  the  legality  of  the  act  of  raising  the  same.  {People 
V.  WiMamB,  8  N.  Y  S.  C,  [T.  &  C],  341.)  The  tax-payer  could 
only  attack  the  action  of  the  board  by  bringing  it  up  directly  for 
review  before  the  court.  He  could  not  permit  the  action  of  the 
board  to  stand  unreversed  and  attack  the  action  of  the  board  of 
supervisors  in  a  collateral  proceeding  or  action.  {Mooere  v.  Smed- 
ley^  6  Johns.  Oh.,  28 ;  Suequeham/na  Bk.  v.  Supervisors^  25  N.  Y., 
312;  Mut.  Benefit  Life  Ins.  Co.  v.  SvpervisorSy  3  Keyes,  182; 
Haywood  v.  Ths  OUy  of  Buffalo^  10  N.  Y.,  5-34 ;  Ha^ook  v. 
The  Evngston  Bd.  of  Healthy  3  Keyes,  480 ;  The  People  v.  Suprs. 
of  Westchester^  57  Barb.,  380 ;  Comvns  v.  Bd.  Svprs.  of  Jefferson 
Counfy,  13  Alb.  Law  Jour.,  113 ;  Kilbom  v.  St.  John,  59  N.  Y.,  21 ; 
19  Wallace,  187 ;  19  id.,  655 ;  Guest  v.  Brooklyn,  4  N.  Y.  Weekly 
Digest,  559.)  The  town  has  not  returned  the  stock  received  in 
exchange  for  the  bonds.  {Pendleton  Cownty  v.  Amy,  13  Wall., 
297;  Si»prs.  v.  Sohenck,  6  id.,  581 ;  Newton  v.  Keech,  9  Hun,  361 ; 
Toum  of  Venice  v.  Woodruff,  62  N.  Y.,  462.) 
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Z.  jB.  Brown^  for  the  defendant. 

Smith,  J. : 

The  order  in  this  case,  directing  a  verdict  subject  to  the  opinion 
of  the  court,  was  irregular.  Exceptions  were  taken  by  each  party 
to  rulings  admitting  or  excluding  evidence.  The  defendant  also 
excepted  to  the  ruling  of  the  court  that  there  was  no  question  of 
fact  in  the  case,  and  to  the  refusal  to  submit  to  the  jury  the  ques- 
tion whether  the  plaintiff  was  guilty  of  a  fraud,  in  connection  with 
the  commissioners,  in  issuing  the  bonds,  pending  the  certiorari. 
Irrespective  of  the  merits  of  the  exceptions,  the  order  was  errone- 
ous. {Odbb  V.  Cornish^  16  N.  T.,  602;  Purchaae  v.  Matteaon^  25 
id.,  211 ;  Sacketb  v.  Spencer,  29  Barb.,  180 ;  BeU  v.  Shibley,  33 
id.,  610.) 

Had  both  parties  consented  to  such  a  disposition  of  the  case  at 
the  time,  their  consent  probably  would  have  been  an  abandonment 
or  waiver  of  the  exceptions.  {Byrnes  v.  The  City  of  CoJioeSy  67 
N.  Y.,  204.)  But  there  is  no  evidence  of  such  consent  on  the  part 
of  the  defendant ;  on  the  contrary,  the  case  shows  that  his  counsel 
excepted  to  the  order  by  which  the  case  was  disposed  of. 

Upon  the  argument  of  this  motion,  however,  the  defendant  makes 
no  reference  to  the  alleged  irregularity,  or  to  his  exceptions,  but  he 
opposes  the  motion  on  the  merits,  contending  that  the  court  should 
order  judgment  in  his  favor  upon  the  verdict.  This,  we  think,  is 
a  waiver  of  the  irregularity  in  the  order,  anu  of  the  exceptiona 
taken  by  him,  and  the  question  is  before  us,  which  of  the  parties 
is  entitled  to  judgment.     {Briggs  v.  Merrill,  58  Barb.,  389.) 

The  facts  of  the  case,  as  we  gather  them  from  the  evidence,  are 
these :  The  plaintiff  claims  to  be  the  holder  and  owner  of  certain 
interest  coupons  which  were  originally  attached  to  and  have  been 
cut  from  certain  instruments  purporting  to  be  bonds  of  the  town 
of  Orleans,  issued  in  aid  of  the  construction  of  a  railroad,  by  com- 
missioners appointed  by  the  Jefferson  county  judge,  in  proceedings 
instituted  before  him,  under  chapter  907  of  the  Laws  of  1869,  and 
chapter  925  of  the  Laws  of  1871.  The  plaintiff  claims  judgment 
for  the  sum  of  $8,050,  the  amount  due  on  said  coupons,  with  interest 
from  November  25, 1876,  the  day  on  which  the  verdict  was  rendered. 
The  order  appointing  the  commissioners  was  made  July  1,  1871, 
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The  proceedings  before  the  county  judge  were  removed  into  this 
court  by  a  writ  of  certiorari,  which  was  sued  out  in  September  or 
October,  1871,  and  the  return  to  which  was  filed  in  Decem?)er,  1871. 
On  July  1, 1872,  a  judgment  of  this  court  was  entered  aflSrming 
the  proceedings  before  the  county  judge.  From  that  judgment  an 
appeal  was  taken  to  the  Court  of  Appeals,  and  on  the  24th  of  Feb- 
ruary, 1873,  the  latter  court  reversed  the  judgment  of  this  court, 
and  the  proceedings  had  before  the  county  judge,  on  the  ground 
that  a  majority  of  the  tax-payers  representing  a  majority  of  the 
taxable  property,  did  not  join  in  the  application  for  bonding,  and 
the  county  judge  was  directed  to  enter  an  order  dismissing  the 
application.  {People  ex  rd.  Irwin  v.  Sawyer,  52  N.  Y.,  296.) 
Subsequently  to  the  removal  of  the  record  by  certiorari,  and 
while  the  writ  was  pending,  to  wit,  on  the  3d  of  April,  1872, 
the  commissioners  issued  bonds  of  the  town  to  the  amount  of 
$80,000,  and  delivered  them  to  the  railroad  company  in  exchange 
for  the  stock  of  the  company,  or  script  for  stock,  to  the  like 
amount.  The  company  was  represented  in  that  transaction  by 
the  plaintiff,  who  was  its  treasurer,  and  who,  as  such,  delivered 
the  stock  and  received  the  bonds  in  behalf  of  the  company.  The 
bonds  then  issued  are  the  same  bonds  to  which  the  coupons 
in  suit  were  attached.  The  commissioners  and  the  plaintiff  had 
notice  of  the  pendency  of  the  certiora/ri  at  the  time.  The  stoclf 
or  script  has  remained  in  the  hands  of  the  commissioners  ever 
since,  and  nothing  has  been  done  by  the  town,  or  its  officers,  or 
agents,  other  than  the  commissioners,  ratifying  said  transaction,  or . 
recognizing  the  validity  of  the  bonds.  On  November  9,  1872,  the 
commissioners  reported  to  the  board  of  supervisors  that  it  was 
necessary  to  raise  the  sum  of  $8,154.75  to  pay  the  interest  on  said 
bonds  falling  due  in  August,  1872,  and  February  and  August,  1873, 
and  the  supervisors  levied  that  sum  upon  the  taxable  property  of  the 
town,  and  directed  it  to  be  collected  and  paid  to  the  commissioners 
for  interest  on  said  bonds.  The  only  interest  falling  due  on  the 
bonds  in  the  years  1872  and  1873,  so  far  as  appears,  was  that  which 
matured  on  the  coupons  in  suit.  The  tax  was  collected,  and  tlie 
collector,  Keech,  was  restrained  from  paying  the  money  to  the  com- 
missioners by  an  injunction  order  which  was  granted  on  the  appli- 
cation of  the  present  defendant.  Subsequently  tlie  complaint  in  the 
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action  in  which  the  injunction  was  ordered,  was  dismissed,  after  a 
trial  of  the  action,  and  thus  the  order  was  vacated.  It  appears  that 
an  appeal  was  taken  from  the  judgment  dismissing  the  complaint, 
but  what  disposition  was  made  of  it,  or  whether  it  is  still  pending, 
is  not  shown.  In  the  meantime  the  money  remained  in  the  hands 
of  the  collector,  and  he  wished  to  pay  it  to  the  party  entitled 
to  it  in  extinction  of  his  liability  and  in  exoneration  of  his  bail. 
The  plaintiff  claimed  it  for  the  purpose  above  stated,  and  the 
defendant  claimed  that  it  should  be  paid  to  him,  as  supervisor,  to 
the  general  credit  of  the  town.  In  this  state  of  things  the  legislar 
ture,  on  26th  Apidl,  1876,  passed  an  act  (Laws  1876,  chap.  178)  by 
which  Keech  was  authorized  and  directed  to  pay  said  money  to  the 
supervisor  of  the  town  of  Orleans,  and  the  supervisor  was  to  receive 
the  same,  and  Keech  and  his  bail  were  thereupon  to  be  dischaiged. 
Section  4  made  it  the  duty  of  the  supervisor,  on  receipt  of  the 
money,  to  keep  and  apply  it  toward  the  extinguishment  of  the  next 
tax  assessed  on  the  town  of  Orleans  after  the  receipt  of  said  money. 
Section  6  is  in  the  following  words :  "  Nothing  in  this  act  contained 
shall  be  so  construed  as  in  any  manner  to  affect  the  right  of  the 
holder  of  any  coupons  cut  from  any  bonds  issued  by  said  town  for 
railroad  purposes,  to  maintain  an  action  against  said  town  to  recover 
the  money  intended  to  be  secured  by  such  bonds  and  represented 
by  such  coupons ;  and  all  the  rights  now  by  law  existing  in  such 
holders  to  have  such  coupons  paid  out  of  the  money  mentioned  in 
section  1  of  this  act  shall  continue  in  full  force  against  said  town. 
The  supervisor  of  the  town  of  Orleans  by  accepting  the  money  men- 
tioned in  the  first  section  of  this  act  shall  be  deemed  thereby  to 
have  assumed  and  accepted  all  the  liabilities  in  regard  thereto,  that 
existed  against  the  said  John  Eeech  before  the  passage  of  this  act, 
and  any  and  all  remedies  that  might  have  been  enforced  against  the 
said  John  Eeech  shall  thereafter  exist  against  the  said  supervisor 
and  may  be  enforced  against  him." 

The  obvious  purpose  of  this  legislation  was  to  relieve  the  collector 
and  his  bail  from  liability  on  his  paying  the  money  to  the  supervi- 
sor, without  affecting  the  rights  of  the  holders  of  the  coupons  therein 
mentioned.  To  that  end  the  supervisor,  on  receiviiig  the  money, 
was  put  in  the  place  of  the  collector,  and  was  subjected  to  all  the 
liabilities  and  remedies  existing  against  the  collector  in  favor  of 
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the  holder  of  the  couponB.  The  provision  of  the  fourth  section 
that  the  supervisor  should  apply  the  money  to  the  extinguishment 
of  the  next  tax  assessed  on  the  town  is  not  inconsistent  with  this 
construction.  If  the  money  should  be  so  applied  the  only  conse- 
quence would  be  that  upon  a  recovery  against  the  supervisor  by  a 
holder  of  the  coupons,  pursuant  to  section  5,  the  supervisor  would 
be  required  to  pay  the  amount  out  of  any  moneys  in  his  hands 
belonging  to  the  town  not  specially  appropriated,  or  if  not  paid  the 
amount  could  be  collected  of  the  town  according  to  the  provisions 
of  the  general  statutes.     (2  R.  S.,  475,  §§  106,  102,  103.) 

What  remedy,  then,  had  the  plaintiff  against  the  collector  ?  Could 
he  have  maintained  an  action  against  him  for  the  amount  of  the  cou- 
pons f  Assuming  that  it  was  the  duty  of  the  collector  to  pay  to  the 
holder  of  the  coupons,  we  think  the  plaintifPs  counsel  is  correct  in  his 
position  that  the  collector  could  not  have  set  up  the  invalidity  and 
reversal  of  the  proceedings  before  the  county  judge  as  a  reason  why  he 
should  not  pay  over  the  money  levied  and  collected  for  the  specific 
purpose  of  paying  the  coupons.  He  could  not  question  the  legality 
of  the  bonds,  and  would  have  no  discretion  in  that  respect.  {Hoss 
V.  OurHga,  81  N.  T.,  606 ;  People  v.  Brovm,  55  id.,  180,  187 ; 
People  V.  The  Board  of  Police,  etc.,  68  id.,  623  ;  Fvret  NaHonal 
Bank  of  Oxford  v.  Wheeler,  17  Alb.  L.  J.,  154 ;  S.  C,  6  N.  T.  W. 
Dig.,  28.) 

But  the  duty  of  the  collector  was  to  pay  to  the  commissioners  and 
not  to  the  holder  of  the  coupons.  His  warrant  directed  him  to  pay 
to  the  commissioners  or  their  successors  in  office.  For  the  purpose 
of  obviating  the  difficulty  growing  out  of  this  consideration  the 
plaintiff  produced  in  evidence  an  instrument  in  writing,  executed 
by  the  persons  who  were  appointed  commissioners,  reciting  their 
appointment  in  the  proceedings  before  the  county  judge,  and  the 
fact  that  said  proceedings  had  been  declared  void  and  dismissed  and 
purporting  to  transfer  to  the  plaintiff  all  their  right  to  the  fund,  as 
commissioners  or  otherwise.  It  seems  to  us  the  attempted  transfer 
was  a  nulUity.  Assuming  that  the  parties  executing  it  were  com- 
missioners by  vaUd  appointment  they  had  no  right  to,  or  interest  in 
the  fund,  except  as  such  commissioners,  and  while  continuing  to 
hold  the  office  they  could  not  transfer  their  official  rights  in  respect 
to  the  fund  or  divest  themselves  of  their  official  duty  to  receive  it 
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and  dispose  of  it  as  directed  by  law.  Much  less  could  tney  impose 
upon  the  collector  a  duty  to  pay  the  money  to  any  person  other 
than  those  directed  in  his  warrant.  But  they  were  not  duly 
appointed  commissioners.  It  was  a  necessary  consequence  of  the 
adjudication  of  the  Court  of  Appeals  that  there  were  no  such  offi- 
cers and  there  was  no  such  office.  At  the  time  of  the  execution  of 
the  proposed  transfer,  therefore,  the  parties  executing  it  were  not 
authorized  to  act  as  commissioners,  and  as  they  had  no  interest  in 
the  fund  as  individuals  the  assumed  transfer  passed  nothing  and 
was  void.  In  Boss  v.  Curtis,  and  the  other  cases  above  cited  in 
connection  with  it,  there  was  a  breach  of  duty  on  the  part  of  the 
supervisor,  or  other  officer,  to  pay  over  as  required  by  law,  and, 
besides,  there  had  been  no  adjudication  declaring  void  the  bonds 
or  other  demands,  in  payment  of  which  the  money  was  to  be 
applied.  The  resort  to  the  assumed  transfer  is  an  attempt  to  do 
indirectly  what  could  not  be  done  directly.  The  parties  executing 
it  could  not  have  maintained  an  action,  or  a  proceeding  by  mari^ 
damns,  to  compel  the  collector  to  pay  over  to  them,  except  upon 
the  assumption  that  they  were  commissioners,  an  assumption  which 
the  judgment  of  the  court  did  not  permit. 

It  results  from  these  views  that  the  plaintiff  has  no  cause  of  action 
against  the  defendant;  and  in  this  there  is  no  hardship  as  he  was 
not  only  instrumental  in  procuring  the  bonds  to  be  issued,  but  at 
that  time,  and  when  he  invested  his  money  in  the  coupons  in  suit, 
he  had  notice  that  the  certiora/ri  was  pending. 

Judgment  of  nonsuit  should  be  ordered. 

MuLLiN,  P.  J.,  and  Taloott,  J.,  concurred. 
Judgment  of  nonsuit  ordered. 
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JOHN  HOFFMAN,  Administratob  of  MARGARET  HOFF- 
MAN, Dkckased,  Appellant,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Respondent. 

Ooniributory  negligence — wlien  a  question  for  the  jury. 

This  action  was  brought  to  recover  damages  for  the  death  of  plaintiff 's  intestate 
alleged  to  have  been  caused  by  defendant's  negligence.  At  Amboy  the  defend- 
ant had  four  tracks,  numbered  from  the  south  1,  2,  8  and  4;  1  and  2  being 
for  passenger,  and  8  and  4  for  freight  cars.  Upon  land  adjoining  the  south- 
erly tracks  owned  by  the  defendant,  it  had  erected  a  station  and  a  plank  side- 
walk, leading  westerly  about  100  feet  to  a  highway.  At  the  time  of  the  acci- 
dent the  plank- walk  was  so  obstructed  with  snow  as  to  be  impassable.  East 
of  the  highway  cattle  guards  had  been  constructed,  the  southerly  two  being 
planked  over  and  the  northerly  two  left  open,  l)ut  the  two  latter  were,  at  the 
time  of  the  accident,  so  filled  and  covered  over  with  snow,  as  to  be  entirely 
concealed. 

The  plaintiff's  intestate  who  lived  on  the  aforesaid  highway,  a  few  rods  northerly 
from  the  crossing,  arrived  at  Amboy  in  the  morning  with  two  children,  one  about 
three  years  old  and  the  other  an  infant,  and  was  assisted  from  the  cars  on  the  south- 
erly side  of  track  No.  2;  she  started  to  walk  westerly  and  diagonally  across  the 
tracks  toward  the  highway,  the  shortest  route  to  her  house;  a  gravel  train  was 
approaching  on  track  No.  8 ;  after  she  had  walked  about  fifty  feet  she  fell  into  the 
cattle  guard  which  was  concealed  by  the  snow,  and  before  she  could  extricate 
herself  she  was  run  over  by  the  gravel  train  and  killed.  If  she  had  not  so 
fallen  she  would  have  had  time  enough  to  cross  the  track  before  the  train  would 
have  reached  that  point.  The  justice  at  the  CircuH  granted  a  nonsuit.  Held, 
that  this  was  error  and  that  the  case  should  have  been  submitted  to  the  jury. 

Appeal  from  a  judgment  in  favor  of  the  defendant  for  costs, 
after  a  nonsuit  directed  at  the  Circuit. 


Isaac  F.  Ga/rfidd^  for  the  appellant.  The  deceased  waa  a  pas- 
senger on  the  defendant's  railroad,  and  it  (the  defendant)  was 
under  an  obligation  to  provide  for  her  an  easy  and  safe  mode  of 
egress  from  its  station  to  the  nearest  street,  and  until  it  did  so,  its  lia- 
bility as  a  carrier  of  passengers  did  not  terminate.  {DiUaye  v.  New 
York  Central  Ra/Uroad  Compamy^  56  Barb.,  30  and  38 ;  HuBbert 
V.  Nefw  York  Central  Ranl/road  Compamy^  40  N.  T.,  145  ;  see  pp. 
150,  151  and  152;  97  Mass.,  275,  p.  278.)  The  rule  that  the 
defendant  owed  a  legal  duty  to  the  deceased,  she  being  a  passenger, 
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although  injured  upon  defendant's  land,  is  laid  down  in  NicKofr 
8071  V.  Erie  S.  R.  Go.  (41  N.  Y.,  533 ;  opinion  by  Earl,  Oh.  J.). 
The  deceased  had  ample  time  to  have  crossed  had  she  not  fallen 
into  the  guard,  and  under  such  circumstances  negligence  cannot  be 
predicated  upon  her  attempt  to  cross  the  track.  {Awron  v.  Second 
Am.  R.  R.  Co.y  2  Daly,  127;  Boater  v.  Same,  3  Robt.,  570; 
JUefite  V.  Samey  3  Abb,  Ot.  App.  Dec.,  274;  affirming,  2  Bobt., 
356.) 

G.  If.  Kermedy^  for  the  respondent.  There  was  no  question  for 
the  jury.  The  conduct  of  the  plaintiff  in  running  as  she  did, 
incumbered  with  her  children  and  bag,  directly  across  defendant's 
tracks,  and  in  front  of  an  approaching  train,  was  an  act  of  con- 
tributory negligence.  {BeUon  v.  Boater  et  ol.^  54  N.  Y.,  245 ; 
Barker  v.  8o/oage,  45  id.,  193 ;  Filer  v.  N.  T.  Central  R.  R.  Co., 
49  id.,  51 ;  WHooXy  Admr.,  etc.  v.  Rome  omd  Woitertown  R.  R.,  39 
id.,  368.)  The  attempt  to  cross  in  front  of  an  approaching  train  is 
recklessness.  {Gonzales  v.  N.  Y.  omd  Ho/rlem  R.  R.  Oo.j  38  N. 
Y.,  443 ;  Warner  v.  N.  Y.  O.  R.  R.,  44  id.,  466.)  The  facta  in 
this  case  being  uncontradicted,  the  question  of  negligence  is  one  of 
law  for  the  court.  (Same  case,  p.  442;  MiloJid^  Ad/nvr.y  v.  If.  Y. 
Cenitral  omd  H.  R.  R.  R.  Co.,  64  K  Y.,  655 ;  Kenyon  v.  ]f.  Y.  C. 
omd  H.  R.  R.  Co.,  12  Supreme  Court  Rep.,  481.) 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of  the 
defendant  for  costs,  on  a  nonsuit  ordered  at  the  Onondaga  Circuit. 

The  action  is  to  recover  damages  for  the  alleged  negligence  of 
the  defendant,  whereby  it  is  claimed  that  the  plaintiffs  intestate 
was  killed  on  the  morning  of  the  16th  of  December,  1875.  The 
plaintiff  on  that  morning  was  a  passenger  on  one  of  the  trains  of  the 
defendant  from  Syracuse  to  Amboy  station,  near  which  latter  place  she 
resided,  and  which  is  a  small  way  station  on  the  defendant's  road  a 
few  miles  west  of  Syracuse.  At  Amboy  station  the  defendants 
have  four  tracks  numbered,  respectively,  from  the  south,  1,  2,  3 
and  4.  The  two  southerly  tracks  are  used  for  passenger  cars  and 
the  two  northerly  for  freight  cars.  The  defendant  had  erected  a 
small  station  at  this  place  which  was  upon  their  land  on  the  south- 
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erly  side  of  the  tracks,  and  about  100  feet  easterly  from  a  point 
where  the  tracks  of  the  defendant  crossed  a  highway.  In  order  to 
afford  proper  access  for  foot  passengers  to  and  from  the  station- 
house  to  the  highway,  the  defendant  had  constructed  on  their  own 
land,  and  westerly  from  the  station  along  the  southerly  side  of  the 
four  tracks,  a  plank  sidewalk.  But  there  had  been  several  falls  of 
snow  at  the  place,  and  although  it  was  a  bright  and  clear  morning 
when  the  deceased  arrived  at  the  station,  a  light  snow  of  some  few 
inches  in  depth  had  fallen  the  night  before.  The  snow  had  so  drifted 
in  upon  the  plank  sidewalk  and  been,  by  the  employes  of  the  defend- 
ant, shoveled  from  the  tracks  on  to  the  plank-walk,  that  the  latter  was 
obstructed  and  rendered,  according  to  some  of  the  witnesses,  impas- 
sable for  foot  passengers,  so  that  the  sole  means  of  egress  from  the 
station  to  the  highway,  was  by  walking  over  the  space  occupied  by  the 
tracks.  On  the  easterly  side  of  the  highway  the  defendants  had  con- 
structed near  the  line  of  the  highway,  perhaps  partly  in  the  highway, 
cattle  guards  under  each  of  its  four  tracks.  The  two  southerly  of  these 
cattle  guards  were,  however,  planked  over,  so  that  they  could  be 
passed  over  both  by  passengers  and  animals.  The  two  northerly 
cattle  guards  were,  however,  left  open  under  the  freight  tracks, 
but  at  the  time  of  the  accident,  resulting  in  the  death  of  the 
intestate,  they  were  filled  with  snow,  and  by  the  snow  fall  of  the 
night  before  so  covered  up  and  concealed,  that  there  was  nothing 
to  disclose  to  the  passeivby  that  the  cattle  guards  existed. 

The  intestate  arrived  at  Amboy  station  about  eight  o'clock  in  the 
morning.  Her  house  was  on  the  highway  a  few  rods  from  the  rail- 
way crossing ;  she  arrived,  as  before  stated,  with  her  two  children, 
one  about  three  years  old  and  the  other  an  infant  in  arms ;  she  was 
assisted  out  of  the  car  on  the  southerly  side  of  track  No.  2,  on 
which  she  came,  and  after  waiting  for  the  cars  to  pass  on  westerly 
by  reason  of  the  plank  sidewalk  being  obstructed,  as  aforesaid,  she 
undertook  to  cross  the  four  tracks  diagonally,  the  shortest  route  to 
her  home,  which  was  north  of  the  railroad  crossing.  At  this  time 
there  was  a  gravel  train  upon  track  No.  3,  the  track  next  north  of 
the  one  upon  which  the  intestate  had  arrived  at  the  station,  and 
taking  her  infant  in  her  arms  and  a  small  satchel  in  her  hand  and 
leading  the  other  child  by  her  other  hand,  she  pursued  the  route 
indicated  for  the  distance  of  about  forty-five  feet,  when  she  fell  into  the 
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cattle  guard  under  track  No.  3,  and  before  she  could  recover  herself 
waa  run  over  by  the  gravel  train  and  instantly  killed.  The  engineer 
of  the  gravel  train  blew  the  whistle  as  a  signal  to  alarm  persons 
who  might  wish  or  attempt  to  cross  the  track,  but  at  what  distance 
from  the  highway  crossing  did  not  clearly  appear.  At  any  rate  the 
deceased  probably  saw  the  gravel  train  approaching  and  kept  on  in 
her  course,  having,  as  the  court  assumed,  sufficient  time  to  cross 
track  No.  3,  on  which  the  gravel  train  was  advancing,  had  she  not 
fallen  into  the  cattle  guard. 

It  was  held  in  DUlaye  v.  The  New  York  Central  RaH/road  Comr 
pcmy  (66  Barb.,  30),  Mullin,  J.,  delivering  the  opinion  of  the  court, 
that  a  railway  company  owes  to  its  passengere  the  duty  of  providing 
a  safe  and  easy  mode  of  egress  from  its  station  to  the  nearest  highway. 
This  was  held  in  a  case  in  which  the  passenger  injured,  was  riding 
upon  a  freight  train.  Tlie  decision  was  reversed  in  the  Court  of 
Appeals  (see  2  Alb.  Law  Journal,  356),  without,  however,  question- 
ing that  the  duty  indicated  by  the  Supreme  Court  was  applicable  in 
the  case  of  a  passenger  upon  a  regular  passenger  train,  the  court 
holding  that  the  receipt  of  fare  from  such  passengers  as  succeed  in 
getting  on  a  freight  train  cannot  be  considered  as  a  general  invi- 
tation to  the  public  to  ride  in  that  way  at  their  pleasure. 

Here,  the  proper  pathway  was  obstiaicted  so  as  to  be  rendered, 
in  some  sense,  impassable,  and  there  was  no  other  mode  of  egress 
from  the  defendant's  station,  except  along  or  across  its  track.  {Hvir 
lert  V.  The  N,  Y.  CmtraZ,  etc.,  40  N.  Y.,  145.)  Tlie  question 
then  arises  whether,  supposing  the  deceased  to  have  seen  the  gravel 
train,  perhaps  before  she  actually  reached  the  third  track,  and  there 
being,  apparently,  sufficient  time  to  have  allowed  her  to  cross  the 
third  track  in  safety,  was  it  her  duty  to  have  instantly  stopped,  and 
was  her  omission  to  do  so  such  clear  evidence  of  negligence  on  her 
part  that  her  administrator  cannot  recover  even  though  she  fell 
into  the  cattle  guard  and  was  thus  prevented  from  crossing  ?  On 
this  subject  we  are  referred,  by  the  counsel  for  the  respondent,  to 
the  case  of  Belton  v.  Baxter  (54  N.  T.,  245),  in  which  a  judgment 
for  the  plaintiff  was  reversed  by  the  Commission  of  Appeals,  upon 
the  principle  that  it  is  negligence  per  se  for  a  foot  passenger  to 
attempt  to  cross  a  public  thorouglifare,  upon  a  nice  calculation  of 
chances  of  injury,  and  that,  if  in  such  case,  the  attempt  be  made 
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and  the  calculations  fail,  to  the  plaintifPs  harm,  he  can  have  no 
redress  for  injuries  received  in  his  mistaken  effort.  But  the  case  of 
BeUon  v.  Boaster  and  others^  was  again  tried  and  in  process  of  time, 
came  again  on  appeal  before  the  Court  of  Appeals  proper,  and  is 
reported  in  58  New  York,  411,  where  that  court,  upon  a  slight  differ- 
ence in  the  verbiage  of  the  evidence,  reversed  a  judgment  of  non- 
suit which  had  been  rendered  upon  the  second  trial.  Allen,  J., 
delivering  the  opinion,  says :  "  Upon  the  whole  evidence  before  us, 
it  is  not  conclusively  shown  or  necessarily  to  be  inferred  that  the 
plaintiff  knew  or  had  reason  to  believe,  at  the  time  of  his  attempt 
to  cross  the  avenue,  that  the  cart,  instead  of  following  the  car,  had 
turned  off  and  was  passing  it.  *  *  *  If  such  was  the  fact,  it 
was  not  sworn  to  by  the  plaintiff ;  neither  is  it  a  necessary  inference. 
*  *  *  If  the  fact  is  to  be  inferred  from  the  evidence,  it  must  be 
drawn  by  a  jury  and  not  by  the  court.  *  *  *  If  the  evidence  is 
conflicting,  is  capable  of  different  interpretations,  or  the  inferences  to 
be  drawn  from  it  are  doubtful,  it  is  the  province  of  the  jury  to  pass 
upon  it.  *  *  *  Whether  it  was  prudent  or  imprudent  for  the 
plaintiff  to  attempt  to  cross  the  avenue  under  all  the  circumstances 
will  be  for  the  jury  to  determine.  *  *  *  It  was  error  to  non- 
suit the  plaintiff  on  that  ground." 

So  here,  there  was  some  evidence,  so  that  the  court  at  one  time 
assumed,  that  if  the  deceased  had  not  fallen  she  would  have  had 
ample  time  to  have  got  across.  See  Mentz  v.  Second  Avenue  R, 
R.  Co.  (3  Abbott's  Court  of  Appeals  Decisions,  274),  where  it 
was  held  that  the  rule  requiring  care  and  diligence  on  the  part  of 
the  plaintiff,  does  not  require  him  to  anticipate  the  possibility  of  an 
accidental  fall  at  an  ordinary  crossing.* 

In  this  case  the  leaving  of  the  plank  sidewalk  in  such  a  condition 
as  that  passengers  from  the  station  to  the  highway,  were  obliged  to 
take  the  defendant's  tracks,  and  then  suffering  the  snow  to  accumu- 
late in  an  open  cattle  guard,  so  that  there  was  nothing  discernible  upon 
the  surface  to  indicate  the  existence  of  a  cattle  guard  or  any  other 
hindrance  to  a  safe  and  expeditious  crossing  operated  as  a  mere  trap. 
It  is  said  that  the  deceased  lived  near  the  neighborhood  of  these  cattle 
guards,  and  had,  several  times  before,  traveled  on  the  railroad  to  and 
from  Syracuse,  and  that  consequently  she  must  be  presumed  to  have 
known  all  about  the  cattle  guards.  It  does  not  appe^ir  that  she  had 
HxTN  — VoL^Xm,        76 
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been  there  before  when  the  gnards  were  filled  with  snow,  or  when 
they  were  not  readily  observable,  and  she  could  scarcely  be  expected 
by  a  mere  effort  of  memory,  to  be  able  to  fix  the  exact  location  of 
the  cattle  guard  into  which  she  fell.  That  she  did  not,  seems 
obvions,  and  we  think  that,  nnder  the  circumstances  of  this  case,  it 
should  be  left  to  the  jury  to  say  whether  the  deceased  would  have 
had  sufficient  time  to  have  crossed  track  No.  3  in  safety,  notwith- 
standing the  approach  of  the  gravel  train,  had  it  not  been  for  the 
concealed  cattle  guard,  left  so  by  the  negligence  of  the  defendant, 
and  into  which  she  fell  while  making  the  attempt  to  cross.  The 
nonsuit,  we  think,  was  erroneous  for  the  reasons  stated. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event 

Present  —  Mullin,  P.  J.,  Taloott  and  SnirH,  J  J. 

Ordered  accordingly. 


SAMUEL   V.  MILLER,   Appellant,   v.   ARTHUR   O'KAm, 

Respondent. 

Bankrupt^/  act—  when  proceedings  are  determined — Righte  <ff  surety  of  bankrupt. 

Under  the  provisioiis  of  the  bankrupt  act  prohibiting  any  creditor  who  has 
proved  his  debt  or  claim  from  maintaining  any  suit  at  law  or  in  equity  thereupon 
against  the  bankrupt,  unless  a  "  discharge  has  been  refused  or  the  proceedings 
have  been  determined  without  a  discharge/'  the  proceedings  are  not  deter- 
mined unless  an  order  to  that  effect  has  been  entered  by  the  United  States 
Court. 

If  a  creditor  has  proved  his  claim  against  the  bankrupt,  a  surety  for  the  bank- 
rupt, who,  after  such  proof  thereof,  pays  the  debt,  occupies  the  position  of  the 
original  creditor  as  to  the  enforcement  of  the  claim  by  suit. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  a  nonsuit  directed  by  the  court.  The  action  has  already  been 
before  the  General  Term,  its  decision  being  reported  in  5  Hun,  39. 

Ralph  T,  Wood^  for  the  appellant. 

Qha/rlea  S.  Bakery  for  the  respondent. 
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TALcx)Tr,  J. : 

This  is  an  appeal  from  a  judgment  rendered  for  the  defendant  for 
costs  in  an  action  brought  on  a  promissory  note  for  $115,  given  by 
the  defendant  to  the  plaintiff,  and  also  for  moneys  paid  by  the 
plaintiff  on  account  of  a  note  which  he  had  signed  as  surety  for  the 
defendant  and  at  his  request.  The  note  to  the  plaintiff  fell  due  in 
April,  1871.  The  note  paid  by  the  plaintiff  which  he  had  signed 
as  a  surety  for  defendant  fell  due  in  November,  1866.  The  cause 
was  tried  by  the  court  without  a  jury.  On  the  7th  of  February, 
1872,  the  defendant  was  adjudged  a  bankrupt  in  proceedings  regu- 
larly instituted  in  the  District  Court  of  the  United  States  for  the 
northern  district  of  New  York.  On  the  first  day  of  March, 
1872,  the  plaintiff,  as  a  creditor  of  the  defendant  and  bankrupt, 
duly  proved  in  bankruptcy  his  note,  described  in  the  first  count  of 
the  complaint ;  and  on  the  14th  day  of  March,  1872,  Isaac  Hewitt, 
then  the  holder  and  owner  of  the  note  which  the  plaintiff  had 
signed  as  surety  for  the  said  defendant  bankrupt,  duly  proved  in 
bankruptcy  the  note  described  in  the  second  count  of  the  said  com- 
plaint. The  plaintiff,  as  such  surety,  after  such  proof,  paid  to  the 
said  Hewitt  the  whole  amount  of  the  note  which  he  (the  plaintiff) 
had  so  signed  as  surety,  and  the  said  note  was  by  the  said  Hewitt 
delivered  to  the  said  plaintiff.  Afterwards,  and  on  or  about  the 
18th  of  February,  1873,  the  register  in  bankruptcy  declared  a  divi- 
dend to  the  creditors  of  the  bankrupt,  who  had  proved  their  claims, 
out  of  the  assets  which  had  come  to  the  hands  of  the  assignee,  as 
such  assignee  in  bankruptcy  of  the  defendant,  which  dividend 
amounted  to  the  sum  of  fifteen  dollars  and  thirty  cents  on  the  note 
described  in  the  first  count  of  the  complaint  and  held  by  the  plain- 
tiff, and  to  the  sum  of  sixty-five  dollars  and  fifty-three  cents  on  the 
amount  of  the  debt  arising  on  the  note  which  had  been  signed  by 
the  plaintiff  as  surety  and  which  had  been  proved  in  bankruptcy  by 
Hewitt.  Both  of  these  amoimts  were  duly  paid  by  the  assignee  to 
the  plaintiff,  and  were  accepted  by  him  as  applicable  to  the  debts 
on  which  they  were  declared. 

After  the  payment  of  said  dividends,  and  before  the  commence- 
ment of  this  action,  the  assignee  in  bankruptcy  rendered  his 
accounts  as  such  to  the  register,  and  was  by  him  duly  discharged. 
After  such  discharge  and  accounting  no  further  proceedings  Have 
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been  had  in  the  bankruptcy  eafie  by  or  in  behalf  of  the  bankrupt  or 
any  creditor.  The  court,  at  the  Circuit,  held  as  conclusions  of  law 
that  by  proving  in  bankruptcy  the  note  described  in  the  first  count 
of  the  complaint,  the  plaintiff  is  deemed  to  have  waived  all  right  of 
action  and  suit  thereon  until  such  time  as  the  proceedings  in  bank- 
ruptcy are  determined ;  and  that  the  said  Hewitt,  by  proving  the 
said  debt  on  the  note  which  the  plaintiff  had  signed  as  a  surety  for 
the  defendant,  had  waived  all  right  of  action  thereon  in  like  man- 
ner ;  and  that  the  said  plaintiff,  by  the  payment  of  said  amount  to 
Hewitt,  and  the  receipt  and  acceptance  from  the  assignee  in  bank- 
ruptcy of  the  dividend  thereon,  elected  to  stand  in  the  place  of 
Hewitt,  and  was  also  prevented  from  maintaining  a  suit  for  the 
money  paid  by  him  or  upon  the  said  note  untQ  the  determination 
of  such  proceedings  in  bankruptcy ;  that  at  the  time  of  the  com- 
mencement of  this  suit  and  the  trial  of  the  action,  the  proceedings 
in  bankruptcy  commenced  by  the  said  defendant  were  not  fully 
determined,  and  as  a  necessary  conclusion  from  the  foregoing 
premises  rendered  a  judgment  for  the  defendant  for  costs  as  to 
both  said  causes  of  action. 

By  the  bankrupt  act,  as  it  was  originally  passed,  it  was  enacted 
^^that  no  creditor  proving  his  debt  or  claim  shall  be  allowed  to 
maintain  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt, 
but  shall  be  deemed  to  have  waived  aU  right  of  action  against  him, 
and  all  proceedings  already  commenced  or  unsatisfied  judgments 
already  obtained  thereon  against  the  bankrupt  shall  be  deemed  to 
be  discharged  and  surrendered  thereby."  (U.  S.  Rev.  Stat.,  5105.) 
This  was  amended  by  act  of  congress  June  22, 1874,  by  providing 
as  follows :  "  But  a  creditor  proving  his  debt  or  claim  shall  not  be 
deemed  to  have  waived  his  right  of  action  or  suit  against  the  bank- 
rupt where  the  discharge  has  been  refused  or  the  proceedings  have 
been  determined  without  a  discharge.  (18  U.  S.  Stat,  at  Large, 
179,  §  7.) 

No  discharge  has  been  refused  to  the  bankrupt,  and  the  Special 
Term  held  that  the  proceedings  in  bankruptcy  had  not  been  deter- 
mined without  a  discharge.  There  was  some  conflict  of  opinion  in 
the  United  States  courts  whether  the  right  on  the  part  of  the  bank- 
rupt to  apply  for  a  discharge  from  his  debts  under  the  act  was  lim- 
ited to  one  year  by  section  29  of  the  original  bankrupt  act,  or 
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whether  the  limitation  of  one  year  was  only  applicable  to  caseB 
where  no  debts  had  been  proved  and  no  assets  had  come  to  the 
hands  of  the  assignee.     (See  Wood  v.  Hazen^  10  Hun,  362.) 

But  in  Wood  v.  Ha/zen  this  General  Term  held,  following  the 
rules  of  Mr.  Justice  Blatchford  and  Judge  Nelson,  made  in  the 
Circuit  Court  of  the  United  States  (and  which  are  the  same  cases 
relied  upon  by  the  judge  at  Circuit  in  this  case)  that  the  limitation 
of  one  year,  within  which  the  bankrupt  might  apply  for  a  discharge, 
did  not  apply  to  those  cases  in  which  debts  had  been  proved  against 
the  bankrupt  and  assets  had  come  to  the  hands  of  his  assignee ;  that 
there  was  no  statutory  limitation  upon  the  riglit  to  apply  for  a  dis- 
charge in  cases  of  the  latter  description,  and  that  the  proceedings  in 
bankruptcy  could  not  be  considered  as  detennined  under  section 
5105,  as  amended  by  the  act  of  June  22, 1874  {8upra\  and  that  the 
right  of  a  creditor  who  had  proved  his  debt  in  bankruptcy  was  sus- 
pended indefinitely,  until  some  order  of  the  court  in  bankruptcy  had 
been  made  declaring  the  proceedings  to  be  determined. 

It  seems  that  the  judge  of  the  southern  district,  with  a  view, 
probably,  to  meet  this  difficulty,  had  made  a  rule  declaring  that  ^^  a 
cause  in  bankruptcy  is  not  to  be  deemed  finally  disposed  of  until  an 
orfer  is  entered  in  the  District  Court  declaring  its  termination," 
which  order  is  to  be  made  on  motion  to  the  bankrupt ;  but  no  such 
rule,  as  we  are  advised,  exists  in  the  northern  district.  And  as  to 
proceedings  in  bankruptcy  in  the  northern  district  of  New  York, 
we  suppose  a  special  order  in  each  case  would  be  necessary  in  order 
to  bring  the  proceedings  in  bankruptcy  to  a  close,  so  that  the  sus- 
pension of  a  right  to  sue,  which  results  from  the  proof  of  the  debt 
in  bankruptcy,  while  the  creditor  is  desirous  of  using  the  same  as  a 
cause  of  action,  may  be  brought  to  an  end.  This  probably  should 
be  on  notice  to  the  bankrupt,  as  is  provided  by  the  rule  in  the 
southern  district ;  and  on  that  motion  both  the  bankrupt  and  the 
creditor  can  be  heard. 

In  regard  to  the  claim  founded  on  the  money  paid  to  discharge 
the  debt  on  which  the  plaintiff  was  a  surety,  the  plaintiff  claims 
that  that  debt  was  not  proved  by  him,  and  consequently  that  as  to 
that,  there  is  no  suspension  of  a  right  of  action.  But  such  debt  was 
provable  under  the  bankruptcy,  as  is  conceded,  and  the  discharge, 
if  granted,  will  operate  to  release  the  bankrupt  from  the  same, 
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though  the  payment  by  the  plaintiff  was  after  the  decree  in  bank- 
ruptcy. The  section  5070  of  the  Revised  Statutes  provides  that "  any 
person  Kable  as  bail,  surety,  guaranty  or  otherwise  for  the  bankrupt, 
who  shall  have  paid  the  debt  or  any  part  thereof  in  discharge  of  the 
whole,  shall  be  entitled  to  prove  such  debt,  or  to  stand  in  the  place 
of  the  creditor  if  the  creditor  has  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceedings  in  bankruptcy 
were  commenced."  This  seems  accurately  to  describe  the  position 
of  the  plaintiff  as  to  the  claim  described  in  the  second  count  of  the 
complaint,  and  we  interpret  the  section  to  mean  that  if  the  creditor 
has  proved  the  debt  against  the  bankrupt,  the  surety  who  shaU  have 
paid  the  debt  after  that  time  is,  by  force  of  the  statute,  subrogated 
to  the  position  of  the  original  creditor  as  to  the  proof,  the  dividends 
and  the  claim  or  debt.  The  plaintiff  received  the  dividend,  which 
he  could  not  have  done  unless  the  debt  had  been  proved  in  bank 
ruptcy.  He  cannot  be  permitted  to  avail  himself  of  the  proof  of 
the  debt  for  the  purpose  of  receiving  the  dividends  and  repudiate 
it  so  far  as  it  operates  to  create  a  suspension  of  his  right  to  sue  on 
the  demand.  On  the  whole  case,  we  think  the  judgment  rendered 
at  the  Circuit  is  correct. 
Judgment  affirmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  JJ. 

Judgment  affirmed. 


MARGARET  T.  O'GRADY,  Appellant,  v.  JOHN  S.  COE,  as 
ExEcuTOB,  ETC.,  OF  THOMAS  O'GRADY,  Deceased,  Impleaded 

WFTH  OTHERS,  RESPONDENT. 

PureJuue  by  agent  of  demcmd  against  principal — upon  what  terms  Court  of  B^ity 

will  set  it  oMde. 

Thomas  O'Grady  and  wife  executed  a  bond  and  mortgage  to  one  W.,  who  there- 
after assigned  the  same  to  a  son  of  the  said  Thomas,  who  assigned  it  to  one 
Doyle,  who  assigned  it  to  the  son's  wife,  the  plaintiff  herein.  The  last  two 
assignments  were  without  consideration.  At  the  time  of  the  purchase  of  the 
mortgage  by  the  son,  he  was  acting  as  confidential  agent  of  his  father.  In  an 
action  to  foreclose  the  mortgage,  the  referee  held  that  the  confidential  rela- 
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tions  exiBting  between  the  father  and  aon  prevented  the  latter  from  purchasing 
the  mortgage,  and  that  the  assignment  to  him  was  void. 
JIM,  that  this  was  error;  that  at  law  the  assignment  vested  the  legal  title  in 
the  son,  and  that  equity  would  not  allow  the  title  so  acquired  to  be  taken  from 
his  assignee  except  upon  the  payment  of  the  amount  expended  in  purchasing 
the  same. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee,  dis- 
missing plaintiff's  complaint. 

John  Oallister^  for  the  appellant. 

D,  Serrorij  for  the  respondent. 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee,  dismissing  the  plaintiff's  complaint. 

The  action  was  in  the  ordinary  form  to  foreclose  a  mortgage. 
Certain  infants  appeared  by  their  guardicm  ad  litem^  who  put  in 
the  usual  general  answer  in  behalf  of  the  infants. 

Thomas  O'Grady  put  in  an  answer  setting  up,  in  substance,  that 
the  mortgage  was  made  for  the  benefit  and  accommodation  of  his  son, 
Michael  O'Grady,  who  had  the  money  and  agreed  to  pay  the  mort- 
gage. The  mortgage  was  made  by  Thomas  O'Qrady  and  Margaret, 
his  wife,  to  the  executors.of  Jared  Wilson.  Margaret  has  since  died 
intestate  and  was  seized  of  the  mortgaged  premises  at  her  death. 
After  her  death  Michael  CGrady,  the  son,  took  an  assignment  of 
the  mortgage  from  the  executors  of  Wilson,  paying  the  full  face 
thereof.  After  about  a  year  he  assigned  the  mortgage  to  Thomas 
Doyle,  who,  on  the  same  day,  assigned  it  to  the  plaintiff,  then  the 
wife  of  Michael.  There  was  no  consideration  passing  between 
Michael  and  Doyle  or  Doyle  and  the  plaintiff,  but  the  assignment 
to  Doyle  was  for  the  purpose  of  having  him  assign  the  same  to  the 
wife  of  Michael.    Michael  has  since  died. 

The  referee  has  found  the  issues  presented  by  the  answer  of 
Thomas  O'Grady  in  the  negative,  and  that  the  proceeds  of  the  bond 
and  mortgage  were  obtained  and  used  for  the  benefit  of  Thomas 
O'Grady.  But  he  finds  that  in  the  transaction  of  negotiating  the 
mortgage,  and  in  other  matters  in  assisting  his  father  to  get  into 
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business  and  taking  some  charge  of  his  business,  Michael  was  acting 
for,  and  was  the  agent  of,  Thomas  O'Grady,  and  by  reason  of  such 
relation  had  no  right  to  purchase  the  said  bond  and  mortgage  in  his 
own  name  and  for  his  own  benefit,  though  he  expressly  finds  that 
Michael  purchased  the  same  with  his  own  money,  and  that  his 
father,  the  said  Thomas  O'Grady,  was  at  the  time  indebted  to 
Michael  in  a  considerable  amount.  He  finds  as  a  conclusion  of  law 
upon  the  foregoing  facts  that  Michael,  being  the  agent  of  Thomas, 
could  not  legally  take  and  hold  the  bond  and  mortgage  for  himself, 
and  that  his  assignee,  Doyle,  got  no  right  or  title  to  the  bond  and 
mortgage,  and  could  not  legally  assign  the  same  to  the  plaintiff,  who 
has  consequently  no  title  to  the  bond  and  mortgage,  and  he  there- 
fore directs  a  judgment  dismissing  the  complaint  with  costs. 

It  will  be  observed  that  Thomas  O'Grady  sets  up  no  such  defense, 
and  does  not  seek  to  question  the  right  of  Michael  to  purchase  and 
hold  the  bond  and  mortgage  in  his  own  name  on  the  ground  of  the 
supposed  relation  of  Michael  to  him  as  agent.  But  conceding  that 
the  general  answer  of  the  infants  is  sufficient  to  enable  their  defense 
to  be  made  if  it  existed,  we  think  the  referee  has  entirely  miscon- 
ceived the  law  growing  out  of  the  fiduciary  relations  of  principal 
and  agent.  The  proper  forms  having  been  observed,  the  assign- 
ment of  the  bond  and  mortgage  to  Michael  was  good  at  law ;  the 
title  passed.  In  any  case  the  assignment  to  him  was  not  void  but 
voidable  in  equity,  at  the  election  and  upon  the  option  of  the  sup- 
posed principal.  There  is  a  rule  of  equity  which  prohibits  parties 
from  taking  advantage  of  a  fiduciary  relation  to  make  profit  to  them- 
selves, to  the  injury  of  the  persons  to  whom  they  stand  in  such  rela- 
tion, provided  such  parties  apply  in  season  and  seek  to  set  aside  the 
transaction  or  to  claim  the  benefit  of  the  advantage  which  the  person 
who  has  violated  his  duty  growing  out  of  the  relation  has  acquired. 
It  is  a  rule  of  equity  and  not  of  law,  and  if  an  agent  purchases  prop- 
erty in  violation  of  his  fiduciary  obligations,  such  purchase,  though 
it  may  be  avoided  by  his  principal  in  a  court  of  equity,  yet  is  not 
void ;  and  equity  requires  if  a  party  claiming  to  be  the  equitable 
ce9tnd  que  trust  seeks  to  repudiate  the  transaction,  that  he  shall  do 
equity  by  refunding  the  money  which  the  agent  has  expended  in 
making  the  purchase.  {Harrington  v.  Brown^  5  Pick.,  619 ;  N.  J^ 
Cmt  Im,  Co,  V.  The  N(U.  Protectum  Im.  Co.^  20  Barb.,  468.) 
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A  party  holding  a  fiduciary  relation  which  prevents  him  from 
purchasing  on  his  own  account,  will  not  be  permitted  as  against  his 
oegtm  qtce  trvst  to  make  a  profit  on  such  a  purchase,  but  will  be 
held  to  account  on  the  basis  of  the  sum  actually  paid  by  him ;  and 
the  property  purchased  will,  at  the  option  of  the  cestui  que  trusty 
be  decreed  to  the  latter,  subject,  however,  to  whatever  amount  the 
trustee  has  advanced  out  of  his  own  funds  in  the  purchase.  (  Van 
Epps  V.  Van  Eppa^  9  Paige,  237 ;  Reed  v.  Wa/mer^  5  id.,  650 ; 
Smithy  Beer.,  etc.,  v.  Lansmg,  22  N.  Y.,  520.) 

We  think  that  in  this  case,  even  conceding  Michael  to  have  been 
such  an  agent  of  his  father,  Thomas  O' Grady,  as  that  he  could  not 
in  equity  have  purchased  and  held  the  bond  and  mortgage  in  ques- 
tion in  his  own  name  and  for  his  own  benefit,  yet  that  the  purchase 
was  good  at  law  and  the  assignment  valid  for  the  amount  which 
Michael  advanced,  and  he  was  entitled  to  hold  and  enforce  it  for 
that  amount,  and  that  the  referee  has  wholly  mistaken  the  conse- 
quences of  the  act  of  purchasing  the  bond  and  mortgage  in  Michael's 
own  name  and  on  his  own  account.  Such  title  as  Michael  got  by 
the  assignment  from  the  executors  of  Wilson  he  could  transfer  to 
Doyle,  whether  with  or  without  consideration,  no  creditors  inter- 
vening, and  Doyle  could  transfer  to  the  plaintiff  in  the  same  way. 
There  would  be  no  equity  in  holding  that  the  land  was  discharged 
of  the  mortgage  without  any  payment,  and  the  plaintiff  is  entitled 
to  hold  and  enforce  the  mortgage  for  the  amount  which  Michael 
O'Grady  paid  to  acquire  title  to  the  same,  even  if  he  stood  in  such 
a  relation  to  the  mortgagors  that  he  was  incapable  of  making  any 
profit  to  himseK  by  the  transaction.  We  think,  therefore,  that  the 
conclusion  of  the  referee  dismissing  the  complaint  was  erroneous. 

The  judgment  is  reversed  and  a  new  trial  ordered  before  another 
referee,  costs  to  abide  the  event. 

Present  —  Mtjllin,  P.  J.,  Talootf  and  Smtih,  J  J. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  the  event. 

Hun— Vol.  XIIL        76 
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JOHN  MOSHER,  Plaintiff,  v.  PLATT  CARPENTER, 

Defendant. 

Forgery  of  negoHdble  paper  —  toTien  person  gigntng  U  %s  estopped  from  denying  Us 

genuvneness. 

In  1874  a  promiasory  note  made  by  one  G^eo^ge  W.  Carpenter,  a  son  of  the  defend- 
ant, and  indorsed  by  the  latter,  was  transferred  to  one  McKee,  who  stated  to 
the  defendant  that  he  had  transferred  it  to  one  Hamlin,  and  that  Hamlin 
said  he  wished  defendant  had  signed  it  on  its  face.  Subsequently  Hamlin  saw 
the  defendant,  and  the  latter  having  agreed  to  sign  the  note  on  the  face,  Hamlin 
produced  the  note,  now  in  suit,  and  defendant  signed  it  as  surety.  Subse- 
quently the  note  was  transferred  to  other  persons  and  purchased  by  the  plain- 
tiff before  maturity,  and  in  good  faith.  Upon  the  trial  of  this  action,  brought 
upon  the  note,  it  appeared  that  the  note  signed  by  defendant  was  not  the 
note  originally  indorsed  by  him,  but  was  a  copy  thereof,  upon  which  the  signa- 
tures and  indorsements  had  been  forged  by  McEee.  Defendant  interposes 
this  as  a  defense,  alleging  that  at  the  time  of  signing  his  name  at  Hamlin's 
request,  he  made  no  examination  of  the  note,  because  the  face  looked  Just 
like  the  one  he  had  signed,  and  he  supposed  it  was  the  same. 

Held,  that  the  defendant  having  had  full  opportunity  to  examine  the  note  as  to 
its  character  and  genuineness,  and  having  failed  so  to  do,  preferring  to  rely 
upon  the  statements  of  McEee  and  Hamlin,  he  could  not  interpose  such  a 
defense  in  an  action  by  one  who  purchased  the  same  in  good  faith  before 
maturity. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  directed  for  the 
defendant. 

Wm.  If.  Smith,  for  plaintiff. 

Henry  R.  Selden,  for  defendant 

Talcott,  J. : 

This  is  a  motion  for  a  new  trial  by  the  plaintiff,  after  a  verdict 
for  the  defendant  at  the  Ontario  Circuit,  the  exceptions  being 
ordered  to  be  heard  at  the  General  Term  in  the  first  instance. 

The  action  is  brought  upon  a  promissoiy  note,  signed  by  the 
defendant  as  surety  for  one  George  or  George  W.  Carpenter, 
deceased,  who  was  the  son  of  the  defendant,  Piatt  Carpenter.  The 
signature  was  made  under  the  following  circumstances  :  George  W. 
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Carpenter  had  made  a  note  for  some  indebtedness  to  one  James 
McKee  for  $750.  The  note,  as  it  appeared  on  the  trial,  was  pay- 
able to  James  McKee  or  bearer,  purported  to  be  signed  Greorge 
Carpenter,  Piatt  Carpenter,  snrety,  and  to  be  indorsed  Piatt  Carpen- 
ter, H.  W.  Hamlin  and  F.  H.  Hamlin,  and  also  with  a  guaranty  of 
collection  by  James  McKee. 

The  following  facts  appeared  in  evidence :  George  or  George  "W . 
Carpenter,  had  made  such  a  note  to  McKee  in  September,  1874, 
which  the  defendant  had  indorsed,  and  which,  McKee  informed  the 
defendant,  he  was  going  to  negotiate  to  H.  W.  Hamlin.  McKee 
afterwards  informed  the  defendant  that  he  (McKee)  had  seen  Ham- 
lin, and  that  Hamlin  said  he  wished  the  defendant  had  signed  it  on 
the  face,  and  that  the  way  the  defendant  came  to  undersign  the  note 
as  surety,  was  as  follows :  The  defendant  saw  Hamlin  at  ^ast  Bloom- 
field  after  the  note  in  suit  had  been  passed  by  McKee  to  Hamlin, 
and  the  defendant  then  told  him  that  McKee  said  he  wished  the 
defendant  had  signed  the  note  on  the  face,  and  that  he  (the  defend- 
ant) would  as  soon  sign  it  on  the  face  as  on  the  back.  The  two  then 
went  to  the  house  of  Hamlin,  when  Hamlin  produced  the  note  and 
a  pen  and  ink  and  the  defendant  signed  the  note  on  the  face  as  it 
appeared  on  the  trial.  The  defendant  testified  that  he  did  not  make 
any  examination  of  the  note  at  the  time,  "  because  the  face  looked 
just  like  the  one  he  had  signed,  and  he  supposed  it  was  the  same." 
This  note  in  Hamlin's  possession  must  be  assumed,  from  the  verdict 
of  the  jury,  to  have  been  a  forgery,  .both  as  to  the  signature  of 
George  Carpenter  and  the  indorsement  of  defendant,  and  evidence 
was  given  upon  the  trial  which  warranted  the  jury  in  coming  to 
the  conclusion,  that  McKee  had  used  the  genuine  note  to  fabricate 
several  others  which  he  had  negotiated  to  different  persons,  and  of 
which  forgeries  the  note  in  suit  was  one,  and  had  then  absconded. 

The  defendant  testified  in  his  own  behalf  that  the  note  in  ques- 
tion was  not  the  one  he  had  indorsed.  That  he  knew  his  son's  hand- 
writing. That  his  son  signed  his  name  George  W.  Carpenter,  and 
defendant  never  saw  him  sign  his  name  without  the  middle  letter. 
That  the  signature  on  the  back  of  the  note  was  not  his  (the  defend- 
ant's) genuine  signature,  and  proceeded  to  point  out  several  marks 
by  which  his  genuine  signature  was  distinguishable  from  the  signa- 
ture on  the  back  of  the  note  in  suit.     H.  W.  Hamlin  transferred 
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the  note  without  consideration  as  a  gift  to  his  son,  F.  H.  Hamlin, 
who  indorsed  and  transferred  it  to  the  plaintiflE  for  a  full  considera- 
tion, who  received  it  before  maturity,  and  in  good  faith.  The  jurj 
must  be  taken  to  have  found  under  the  charge  of  the  court,  that 
the  defendant  was  guilty  of  no  negligence  when  he  signed  the  note 
as  surety  after  it  had  been  transferred  to  Hamlin,  and  there  was  no 
evidence  that  either  of  the  Hamlins  had  notice,  while  they  held 
the  note,  but  what  it  was,  in  all  respects,  a  genuine  note. 

The  question  then  arises  whether,  under  such  circumstances,  a 
Ixynafide  holder  for  a  valuable  consideration,  to  whom  the  note  was 
negotiated  before  maturity,  can  recover  on  it. 

The  defendant,  by  indorsing  a  note,  impliedly  contracts  that  it 
was,  in  truth,  made  by  the  party  by  whom  it  purports  to  have  been 
executed,  and  cannot  deny  the  fact  when  sued  on  his  indorsement. 
{DaJ/rymple  v,  HiUenhrcmd^  62  N.  T.,  6.)  But  when  the  holder 
procures  the  indorsement  of  a  forged  note,  with  a  knowledge  of  the 
forgery  and  upon  a  representation  to  the  indorser  that  it  is  genuine, 
Jie  cannot  enforce  it  against  the  indorser,  nor  can  a  person  who 
receives  such  a  note  after  maturity  or  without  consideration.  {Tv/mer 
V.  Keller,  m  N.  Y.,  66.) 

The  warranty  of  genuineness  applies  to  a  person  who  signs  the 
face  of  a  note  as  a  surety  as  well  as  to  the  indorser.  His  own  sig- 
nature is  an  implied  assertion  of  the  genuineness  of  those  signatures 
which  precede  his  upon  the  paper.  ( York  Co.  M,  F.  /tw.  Co,  v. 
Brooks  et  al,,  51  Maine,  506 ;  Chase  v.  HatJwm,  61  id.  505 ;  Sdser 
V.  Bro^k^,  3  Ohio  St.  R.,  302.) 

Although  the  jury  must  be  taken  to  have  found  that  the  defend- 
ant was  guilty  of  no  negligence  when  he  signed  the  note  as  surety, 
after  it  came  into  the  possession  of  the  elder  Hamlin,  we  do  not 
think  there  was  any  evidence  upon  which  the  jury  was  justified  in 
that  conclusion.  In  the  case  of  Whitney  v.  Snyder  (2  Lansing,  477), 
decided  in  this  department,  the  defendant,  whose  signature  to  a 
promissory  note  was  obtained  without  his  knowledge,  could  not  read 
and  was  obliged  to  trust  to  the  representations  of  the  other  party  as 
to  the  nature  and  character  of  the  instrument  signed  by  him,  but  that 
case  fully  concedes  that  where  the  party  sought  to  be  charged,  has 
knowingly  signed  and  put  in  circulation  an  instrument  known  by 
him  to  be  a  negotiable  security,  he  is  bound  to  know  that  he  is  far- 
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niahing  the  means  whereby  third  parties  may  be  deceived  and  inno- 
cently led  to  part  with  their  property  on  the  face  of  his  signature, 
and  in  ignorance  of  the  true  state  of  the  facts. 

Since  the  case  of  Whitney  v.  Snyder^  that  case,  with  some  others, 
has  been  noticed  by  the  Court  of  Appeals  in  the  case  of  Chapman 
V.  Rose  (56  N.  Y.,  137),  in  which  that  court  lays  down  the  fol- 
lowing rule:  "Where  one  having  the  power  to  ascertain  with 
certainty  the  exact  obligation  he  is  assuming,  yet  chooses  to  rely 
upon  the  statement  of  the  person  with  whom  he  is  dealing,  and  exe- 
cutes a  negotiable  instrument  without  reading  or  examination,  as 
against  a  bona  fide  holder  for  value,  he  is  bound  by  his  act,  and  is 
estopped  from  claiming  that  he  intended  to  sign  an  entirely  diffeiv 
ent  obligation,  and  that  the  statements  upon  which  he  relied  were 
false.  To  avoid  liability  he  must  show  that  he  was  guilty  of  no 
laches  or  negligence  in  signing,"  and  the  opinion  goes  upon  the 
ground  that  there  does  not  appear  to  have  been  any  physical  obstacle 
to  the  defendant  reading  the  paper  before  he  signed  it ;  and  allud- 
ing to  the  case  of  Whit/ney  v.  Snyder^  Judge  Johnson  remarks  that 
in  that  case  the  defendant  was  imable  to  read,  which  seems  to  have 
presented  the  physical  obstacle  which  would,  under  some  circum- 
stances, excuse  a  party  whose  signature  has  been  obtained  without 
his  knowledge  to  a  negotiable  security. 

There  was  no  obstacle  of  that  nature  here.  The  defendant  could 
read,  and  borrowed  a  pair  of  spectacles  on  the  occasion  to  examine 
the  note  which  was  presented  to  him.  He  signed  his  name  directly 
under  that  of  his  son,  whose  pretended  signature  on  the  note 
omitted  the  middle  capital  letter,  although  the  defendant  says  he 
had  never  seen  his  son  write  his  name  without  the  middle  letter, 
and  he  was  upon  the  trial  able  to  point  out  several  discrepancies 
between  his  son's  genuine  signature  and  the  signature  on  the  face  of 
the  note,  and  his  own  genuine  signature  and  the  indorsement  on  the 
note  in  question.  Under  these  circumstances  we  think  the  defend- 
ant was  bound  to  know  whether  or  not  the  note  was  a  genuine  note, 
and  that  he  cannot  defend  upon  the  ground  that  he  was  ignorant  of 
the  character  of  the  paper  he  signed,  or  that  he  chose  to  rely  upon 
the  representations,  if  any,  of  the  party  with  whom  he  was  dealing, 
or  the  statement  of  McKee  that  he  intended  to  let  Hamlin  have  the 
genuine  note,  but  that  he  placed  his  name  on  a  negotiable  instru- 
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ment,  well  knowing  or  having  full  opportunity  to  ascertain  its  char- 
acter, and  that,  therefore,  he  is  liable  to  a  honajide  holder  for  value 
and  before  maturity.  When  the  plaintiff  had  shown  himself  to  be 
a  holder  for  value  and  before  maturity,  the  onus  of  proving  notice 
or  want  of  good  faith  was  thrown  upon  the  defendant,  and  there 
seems  to  have  been  no  evidence  in  the  case  upon  which  the  jury 
would  have  been  justified  in  finding  that  the  plaintiff  had  any  rea- 
son to  suppose  that  the  defendant  had  signed  the  note  under  any 
mistake  of  fact.  We  think,  therefore,  that  the  plaintiff  was  entitled 
to  a  verdict  on  the  facts  shown  by  the  case. 
New  trial  granted,  costs  to  abide  the  event. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smcth,  J  J. 

Ordered  accordingly. 


FRANCES  STODDARD,  Plaintiff,  v.  WILLIAM  JOHNSON, 

DEFENDAHiTT. 

Legacies  —  when  they  a/re  charged  upan  land  —  liability  of  reeidua/ry  legatees  for 

payment  of. 

A.  testator,  by  his  will,  bequeathed  certain  specific  pecuniary  legacies  to  persons 
therein  named,  and  then  proceeded,  "  after  the  payment  of  my  funeral  expenses, 
the  payment  of  my  just  debts  and  the  payment  of  the  legacies  aforesaid,  I  give, 
devise  and  bequeath  unto  my  son,  William  Johnson,  all  the  rest  and  residue  of 
my  estate,  real  and  personal,  wherever  the  same  may  be  situated."  Bieldy  that 
the  legacies  were  charged  upon  the  real  estate,  and  the  residuary  legatee,  by 
taking  possession  thereof  under  and  by  virtue  of  the  will,  became  personally 
liable  for  the  payment  of  the  legacies  without  any  express  promise  by  him. 

Motion  for  a  new  trial  on  a  case  and  exceptions,  ordered  to  be 
heard  in  the  first  instance  at  the  General  Term,  after  a  nonsuit 
directed  at  the  Circuit. 

K  W.  Gardner^  for  plaintiff.  A  will  giving  specific  legacies, 
and  then  giving  the  real  and  personal  estate  after  paying  debts, 
without  any  direction  as  to  the  payment  of  the  legacies,  is  a  charge 
upon  the  real  estate,  where  the  personal  property  is  shown  not  to  be 
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sufficient.  [Flyivn,  v.  Groncken^  9  How.  Pr.,  214 ;  Lwptan  v.  Lwp- 
ton,  2  Johns.  Ch.,  614 ;  Shutters  v.  Johnson^  38  Barb.,  80  ;  Harris  v. 
Fly,  7  Paige  Ch.,  421;  Reynolds  v.  Reynolds,  16  N.  Y.  [2  Smith]  269 
and  cases  cited ;  Tracy  v.  Tracy,  16  Barb.,  603.)  The  defendant  having 
accepted  the  devise  to  him,  charged  as  it  was  with  the  payment  of 
these  annuities  and  legacies,  it  is  precisely  the  same  as  though  the 
will  had  given  him  the  real  estate  and  directed  him  to  pay  these 
legacies.  {Kelsey  v.  Western,  2  N.  Y.  [2  Com].,  600  ;  Gridley  v. 
Oridley,  24  N.  Y.,  130,  134,  135 ;  Speaher  v.  Yam,  Alstyne,  18 
Wend.,  200 ;  McLachlen  v.  McLachlen,  9  Paige  Ch.,  533  ;  affirmed, 
5  Denio,  646.) 

2>.  B.  Prosser,  for  defendant. 

Taloott,  J. : 

This  is  a  motion  for  a  new  trial  after  a  nonsuit  at  the  Yates  County 
Circuit,  and  the  exceptions  ordered  to  the  General  Term  in  the  first 
instance. 

Both  plaintiff  and  defendant  are  children  of  Daniel  Johnson,  late 
of  the  said  county,  and  the  action  is  brought  to  recover  of  the 
defendant  the  interest  upon  a  pecuniary  legacy,  left  to  the  plaintiflE 
by  the  will  of  her  late  father. 

Daniel  Johnson  died  in  1871,  in  the  month  of  January,  leaving  a 
last  will  and  testament,  in  which,  after  giving  to  his  wife  the  UBe  of 
his  house  and  appurtenances,  and  various  personal  property,  imtil 
the  1st  day  of  April,  1876,  and  bequeathing  to  her  absolutely  cer- 
tain specific  legacies,  he  gave  the  plaintiff  a  pecuniary  legacy  in  the 
following  words :  "  Third.  I  give  and  bequeath  unto  my  daughter, 
Frances  Stoddard,  the  use  and  income  of  the  sum  of  two  thousand 
dollars,  to  be  paid  to  her  annually,  for  and  during  the  term  of  her 
natural  lifetime,  but  such  use  and  income  not  to  commence  until  the 
first  day  of  April,  1873.  And  I  do  hereby  give  and  bequeath  the 
said  sum  of  two  thousand  dollars  unto  the  surviving  children  of  my 
said  daughter,  after  the  termination  of  her  life,  in  equal  parts,  share 
and  share  alike." 

The  will  then  provides  a  legacy  of  the  use  and  income  of  $2,000 
unto  Samaria  Johnson,  the  daughter-in-law  of  the  testator,  with 
remainder,  after  her  death,  to  her  surviving  children  by  his  son 
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George,  in  equal  parts,  share  and  share  alike.  The  will  then  proceeds : 
"  Fifth.  After  the  payment  of  my  funeral  expenses,  the  payment 
of  my  just  debts,  anid  ike  payment  of  the  Ugaoies  aforesaid,  I  give, 
devise  and  bequeath  unto  my  son,  William  Johnson,  all  the  rest  and 
residue  of  my  estate,  real  and  personal,  wherever  the  same  may  be 
situated. 

"  Sixthly.  For  the  purpose  of  securing  to  my  said  daughter,  Frances 
Stoddard,  and  the  said  Samaria,  the  wife  of  my  son,  George  Johnson, 
the  annuities  hereinbefore  given  to  them,  respectively,  and  the 
bequests  of  the  principal  sums  after  the  termination  of  their  respec- 
tive lives,  I  direct  my  executor,  herein  by  me  appointed,  to  securely 
invest  upon  unincumbered  real  estate  of  the  value  of  at  least  doable 
the  amount,  in  his  name  as  the  executor  of  this  my  will,  and  that 
he  receive  and  pay  over  to  the  said  annuitants  annually  during  the 
term  of  their  lives,  and  the  life  of  the  longest  liver  of  them,  the 
said  annuities  as  hereinbefore  bequeathed  to  them  respectively,  and 
on  the  death  of  either,  that  he  divide  the  principal  sum  of  two 
thousand  dollars  among  the  surviving  children  aforesaid  of  the  one 
so  dying,  in  equal  parts,  and  on  the  death  of  the  longest  liver  of 
them,  that  he  in  like  manner  pay  over  to  the  surviving  children  the 
said  principal  sum  of  two  thousand  dollars  in  equal  parts." 

The  will  then  proceeds  to  constitute  the  said  son  of  the  testator, 
William  Johnson,  the  executor  of  the  said  will. 

At  his  death  the  testator  was  the  possessor  of  a  considerable 
amount  of  personal  property,  and  was  seized  of  a  considerable  real 
estate,  consisting  of  several  farms  in  the  county  of  Yates  and  else- 
where. 

The  plaintiffs  proved  on  the  trial  that  the  said  William  Johnson 
had  taken  possession  of  all  the  real  and  personal  property  of  the 
testator  under  the  provision  of  the  said  will.  The  complaint  alleged 
the  non-payment  to  the  plaintiff  of  the  annuity  to  her,  or  any  part 
thereof,  and  claimed  to  recover  the  three  installmentB  thereof,  due 
on  the  1st  of  April,  1874,  1875,  1876,  and  the  action  is  brought  to 
charge  the  defendant  personally  with  such  payment. 

The  personal  property  of  the  testator,  as  appeared,  was  insuffi- 
cient to  pay  the  debts  of  the  testator,  and  the  question  presented 
by  the  case  is,  whether  the  annuity  was  a  charge  upon  the  real 
estate,  so  that  the  defendant,  by  entering  into  the  possession  thereof 
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under  and  by  virtue  of  the  will,  became  personally  liable  for  the 
payment  of  the  legacy  bequeathed  by  way  of  annuity  to  the  plaintiff. 

If  a  testator  gives  a  legacy  without  specifying  who  shall  pay  it, 
or  out  of  what  funds  it  shall  be  paid,  the  legal  presumption  is,  that 
he  intended  it  should  be  paid  out  of  his  personal  estate,  and  if  that 
is  not  sufScient,  the  legacy  fails.  In  this  case,  the  testator  does  not, 
in  terms,  create  an  equitable  charge  upon  the  real  estate  devised  to 
the  defendant ;  but  that  is  not  necessary,  as  the  charge  of  a  legacy 
upon  the  real  estate  of  a  testator,  either  in  aid  or  exoneration  of 
the  personalty,  may  be,  and  frequently  is,  created  by  implication 
only.  In  this  case,  as  in  other  matters  involving  the  construction 
of  a  will,  the  intention  of  the  testator  is  the  point  to  be  sought  for, 
and  when  discovered,  is  all  coutrolling,  provided  it  violate  no  rule  of 
law.  The  real  estate  is  not  charged  with  the  payment  of  legacies  unless 
the  intention  of  the  testator  to  that  effect  is  expressly  declared  or  clearly 
to  be  inferred  from  the  language  and  disposition  of  the  will.  {Myers 
V.  Eddy^  47  Barb.,  263 ;  Roman  Catholio  Chv/rchy  etc.j  v.  Waekter^ 
42  id.,  43.)  Looking  at  the  whole  frame  of  the  will  in  this  case,  it 
cannot  be  doubted  but  that  the  testator  intended  that  the  legacies  of 
<  $2,000  each,  to  his  daughter  and  daughter-in-law,  were  to  be  charged 
on  the  lands  which  were  devised  to  the  defendant  under  the 
name  of  residue,  and  he  having  accepted  such  devise  and  entered 
into  the  possession  of  the  property  under  the  will,  thereby  assumed 
personally,  the  obligation  of  paying  the  legacies  according  to  the  terms 
of  the  will.  But,  by  the  terms  of  this  will,  according  to  the  well- 
settled  law,  as  laid  down  by  Chancellor  Kent  in  Zupton  v.  Lupton 
(2  Johns.  Ohan.,  614),  the  legacies  were,  by  express  implication, 
charged  upon  the  residue  of  the  real  estate  devised  to  the  defendant. 

The  case  of  Lwpton  v.  Lupton  has  ever  since  it  was  decided  been 
regarded  as  a  leading  authority  in  such  cases,  and  is  referred  to  as 
such  in  all  the  cases  on  this  subject  in  this  State.  It  will  be  seen 
that  the  devise  of  the  rest  and  residue  to  the  defendant  does  not 
take  effect  until  after  the  funeral  expenses  and  debts,  and  after  '^  the 
payment  of  the  legacies  aforesaid." 

In  Lwpton  v.  Lupton  {fmprd)  Chancellor  Kent  states  the  rule  for 
the  interpretation  of  the  will  in  such  a  case  as  follows :  ^^  When  a 
testator  devises  the  real  estate  after  payment  of  debts  and  legacies, 
Hun— Vol.  Xia  77 
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as  in  Tomphms,  v.  Tompkma  (Proc.  in  Chan.,  397),  and  in  Shu 
cross  V.  Fvncler  (3  Ves.,  378),  or  where  he  devises  real  estate  afte. 
a  direction  that  debts  and  legacies  be  first  paid,  as  in  HaU  v.  Vernon 
(Proc.  in  Chan.,  430),  and  in  WiMams  v.  ChiUy  (3  Ves.,  545)  the 
real  estate  has  been  held  to  be  charged.  It  is  not  sufficient  that 
debts  and  legacies  are  directed  to  be  paid ;  that  alone  does  not 
create  the  charge ;  bnt  thej  must  be  directed  to  be  first  or  pre- 
viously paid  or  the  devise  declared  to  be  made  after  they  are  paid." 
{Lwpton  V.  Lwpton^  supra^  op.  page,  623.) 

See,  also,  Shvltus  v.  Johnson  (36  Barb.,  80),  where  a  legacy  wae 
held  to  be  charged  because  spoken  of  as  a  "  residue,"  when  there 
was  no  other  disposition  of  any  real  estate,  although  no  words  were 
used  indicating  that  the  legacy  was  to  be  paid  before  the  devise  of 
the  residue  took  effect.  It  was  held  that  the  intention  of  the  teetar 
tor  was  that  the  legacy  should  be  paid  out  of  whatever  property  he 
should  leave,  and  only  the  "residue"  after  such  payment  went  to 
the  devisee. 

So,  it  has  been  held  that  when  real  and  personal  estate  are 
mingled  in  one  mass  and  so  are  devised  to  a  residuary  devisee  and 
legatee,  that  in  such  case  the  legacies  are  charged  on  the  realty. 
{Tracy  v.  Tracy ^  16  Barb.,  504.)  So  where  the  testator  gave  the 
"balance"  of  his  estate  after  having  given  legacies  {Ronum  Gatho- 
Uo  Chwrch  V.  Waohter  et  a?.,  42  Barb.,  43),  the  legacies  were  held 
to  be  charged  on  real  estate.  See,  also,  Ha/rris  v.  Fly  ei  al.  (7 
Paige,  421) ;  Lewis  v.  Darling  (16  How.  [TJ.  S.],  1) ;  Oorwin  v. 
Corwvn  (9  C.  E.  Green  [N.  J.],  579).  Where  legacies  are  charged 
upon  real  estate  and  the  personalty  is  insuflScient  for  their  payment, 
as  in  this  case,  if  the  devisee  accepts  the  devise  under  the  will,  such 
acceptance  creates  a  personal  liability,  on  which  an  action  can  be 
maintained  without  any  express  promise.  {Gridley  v.  Chridley^  94 
N.  Y.,  130.)  So  that,  although  there  was  some  proof  in  this  case 
that  the  defendant  had  repeatedly  said  that  he  meant  to  abide  by 
the  provisions  of  the  will,  such  proof  was  unnecessary.  The  proof 
was  full  and  clear  that  he  had  entered  into  the  possession  of  the 
real  estate,  claiming  under  the  will,  and  it  is  unconscionable  as  well 
as  iUegal  on  his  part  to  refuse  to  pay  the  provision  made  for  his  sis- 
ter, the  plaintiff,  while  assuming  to  take  and  hold  the  property, 
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which  was  only  bestowed  on  him  on  the  condition  that  the  plaintiflPs 
annuity  shonld  be  first  paid. 
A  new  trial  is  granted,  costs  to  abide  the  event. 

Present  —  Mullin,  P.  J.,  Talooti  and  Smtfh,  J  J. 

Ordered  accordingly. 


FLOEENCE  M.  GIBBS,  Respondent,  v.  THE  CONTINENTAL 
INSURANCE  COMPAiJY,  Appellant. 

FoiUey  cf  inturance — agreement  to  refer  question  cf  amount  of  loss  to  oHriiraUon — 
ichen  not  enforceable — loaiter  of —  Whsn  house  unoccupied —  Faise  valuation — 
musi  he  fra^ul&nt  to  avoid  poUey, 

The  defendant  issued  to  the  plaintiff  a  policy  of  insurance  upon  certain  personal 
property,  by  which  it  agreed  to  make  good  unto  the  assured  all  such  imme- 
diate loss  or  damage  as  should  happen  by  fire  to  the  property  specified,  Ihe 
amount  of  loss  to  he  estimated  according  to  the  actual  cash  value  of  ihe  property  at 
the  time  of  the  loss. 

In  the  ninth  condition  of  the  policy  it  was  provided  that  in  case  differences 
should  arise  touching  any  loss  or  damage,  after  proof  had  been  received  in  due 
form,  the  matter  should,  al  the  written  request  of  either  pcMrty,  be  submitted  to 
Impartial  arbitrators,  whose  award  in  writing  should  be  binding  on  the  parties 
as  to  the  amount  of  such  loss  or  damage,  but  should  not  decide  the  liability  of 
the  company  under  the  policy. 

In  the  tenth  condition  of  the  policy  it  was  provided  that  no  suit  or  action  against 
the  company,  for  the  recovery  of  any  claim  by  virtue  of  the  policy,  should  be 
sustainable  in  any  court  of  law  or  chancery,  until  after  an  award  shall  have  heen 
obtained,  fixing  the  amount  of  stieh  daim  in  the  manner  above  provided. 

In  this  action,  brought  to  recover  the  amount  due  thereunder,  upon  the  destruc- 
tion of  the  property,  the  defendant  claimed  that  a  difference  had  arisen  as  to 
the  value  of  the  property  destroyed,  and  that  as  no  award  had  been  made  by 
arbitrators,  no  recovery  could  be  had  under  the  policy.  Neither  party  had 
requested,  either  in  writing  or  otherwise,  that  the  matter  should  be  submitted 
to  arbitrators. 

Held,  that  by  the  terms  of  the  ninth  condition,  no  obligation  to  submit  the 
amount  of  the  loss  to  arbitrators  arose,  until  a  written  request  so  to  do  had 
been  made  by  one  of  the  parties. 

Semble,  that  the  condition  as  to  submitting  the  amount  of  the  loss  or  damage  to 
arbitrators  was  only  collateral .  to  the  main  agreement  of  the  defendant,  which 
was  to  pay  the  amount  of  the  loss,  "to  be  estimated  according  to  the  actual 
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cash  value  of  the  property  at  the  time  of  the  loss,"  and  that  such  collateia] 
agreement  did  not  deprive  the  plaintiff  of  the  right  to  maintain  an  action  on 
the  policy  until  such  reference  and  an  award,  in  pursuance  thereof,  had  been 
had. 

SmbUf  that  as  the  defendant,  by  its  answer,  denied  its  liability  for  any  part  of 
the  loss,  on  grounds  specifically  stated  therein,  it  thereby  waived  the  condition 
requiring  an  arbitration,  as  the  amount  of  the  loss  was  inmiaterial,  if  the  com- 
pany insisted  that  it  was  not  liable  for  any  portion  thereof. 

The  policy  further  provided  that,  "if  the  premises  should  become  unoccupied 
without  the  consent  of  the  company  indorsed  thereon,  then  and  in  every  such 
case  the  policy  should  be  void."  The  plaintiff  had  for  some  time  before  the 
fire,  slept  in  the  adjoining  house,  which  belonged  to  her  daughter,  but  had 
never  abandoned  the  premises;  her  furniture  and  wearing  apparel  remaining 
there,  and  she  returning  and  spending  the  day  there. 

HM,  that  the  house  was  not  unoccupied  within  the  meaning  of  the  condition. 

Another  condition  of  the  policy  provided  that  all  fraud  or  attempt  at  fraud,  by 
false  swearing  or  otherwise,  should  cause  a  forfeiture  of  all  claim  on  the 
company. 

Held,  that  it  was  not  enough  to  constitute  a  breach  of  this  condition;  that  the 
insured  in  making  out  proof  of  loss,  had  overvalued  an  article  destroyed  by  the 
fire,  even  though  it  appeared  that  she  knew  or  ought  to  have  known  that 
the  valuation  was  excessive,  unless  such  overvaluation  was  made  with  a  fraudu- 
lent intent 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
a  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  upon  a  case  and  exceptions. 

jE  (7.  Jamea^  for  the  appellant. 

J.  A.  HatJuwoay^  for  the  respondent.  The  house  was  not  occu- 
pied within  the  meaning  of  the  conditions  of  the  policy.  {Oa/mwdl 
V.  M.  U.  Ins.  Go,,  12  Gush.,  167;  aifea  v.  TJie  Buffalo  F.  Ins. 
Co.,  3  Com.,  122;  Wastby/m  v.  City  F.  Ins.  Co.,  15  Wis.,  138; 
Owmmings  v.  Agri.  Ins.  Co.,  5  Hun,  564 ;  Pcdne  v.  Agri.  Ins.  Co., 
5  S.  C,  619;  Rcmn  v.  Home  Ins.  Co.,  59  K  Y.,  387;  Gates  v. 
Madison  Ins.  Co.,  1  Seld.,  469;  Sherman  v.  Niagara  Ins.  Co., 
46  N.  Y.,  532 ;  KeUy  v.  Eimie  Ins.  Co.,  2  Weekly  Digest,  479.) 

Taloott,  J. : 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiflF, 
entered  on  a  verdict  at  the  Oswego  Circuit,  and  from  an  order 
refusing  a  new  trial. 
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The  plaintifE  owned  a  two-story  frame  dwelling-house,  situated  on 
Oneida  street,  in  Oswego.  On  the  7th  day  of  March,  1873,  the 
defendant,  through  E.  J.  Harmon,  its  agent  at  Oswego,  issued  its 
policy  insuring  the  plaintiff  against  loss  or  damage  by  fire  in  the 
sum  of  $2,000  on  the  house  and  $1,200  on  the  furniture,  wearing 
apparel,  etc.,  therein,  for  one  year.  On  the  7th  day  of  March,  1874, 
the  policy  was  renewed  for  one  year.  On  the  night  of  the  22d  day 
of  October,  1874,  the  said  property  so  insured  was  damaged  by  fire. 
On  the  4th  day  of  November,  1874,  the  plaintiff  made  proof  of  loss 
in  due  form,  stating  the  damages  by  the  fire  to  the  house  to  be 
$4,000  and  to  the  personalty  at  $3,326.86.  The  articles  of  person- 
alty exceeded  1,000  in  number.  By  the  ninth  condition  of  said 
policy  it  is  provided  as  follows:  "In  case  differences  shall  arise 
touching  any  loss  or  damage,  after  proof  has  been  received  in  due 
form,  the  matter  shall,  at  the  written  request  of  either  party,  be  sub- 
mitted to  impartial  arbitrators,  whose  award  in  writing  shall  be  bind- 
ing on  the  parties  as  to  the  amount  of  such  loss  or  damage,  but  shall 
not  decide  the  liability  of  the  company  under  this  policy,  and  it 
shall  be  optional  with  the  company  to  repair,  rebuild  or  replace  the 
property  lost  or  damaged  with  other  of  like  kind  or  quality  within 
a  reasonable  time,  giving  notice  of  their  intention  so  to  do  within 
sixty  days  after  receipt  of  proofs  herein  required." 

The  tenth  condition  of  said  policy  was  as  follows :  "  It  is  further- 
more provided  and  mutually  agreed  that  no  suit  or  action  against 
this  company  for  the  recovery  of  any  claim  by  virtue  of  this  policy 
shall  be  sustainable  in  any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained  fixing  the  amount  of  such  claim  in  the 
manner  above  provided,  nor  unless  such  suit  or  action  shall  be  com- 
menced within  twelve  months  next  ensuing  after  the  loss  shall 
occur;  and  should  any  suit  or  action  be  commenced  against  the 
company  after  the  expiration  of  the  aforesaid  twelve  months,  the 
lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  such  claim,  any  statute  of  limitation  to  the 
contrary  notwithstanding." 

The  bill  of  exceptions  states  that  it  was  proved  that  shortly  after 
the  proofs  of  loss  were  received,  the  agent  and  adjuster  of  the 
defendant  called  upon  the  plaintiff  with  the  proofs  of  loss,  and  that 
differences  then  and  there  arose  between  the  plaintiff  and  the  def end- 
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ant,  touching  the  loss  or  damage  sustained  by  the  plaintiff,  and  that 
they  disagreed  in  every  thing  as  to  values,  and  disagreed  as  to  the 
amount  of  loss.  The  bill  of  exceptions  contains  the  statement  that 
"no  proof  was  offered  by  either  party  to  show  that  after  these 
differences  arose,  any  thing  was  done  or  any  request  was  made  by 
either  party  to  submit  the  question  of  the  amount  of  such  loss  to 
arbitration,  or  to  show  any  thing  which  prevented  the  submission  of 
such  question  to  arbitration  before  action  brought,  or  to  show  any 
waiver  of  the  requirements  of  the  policy  in  respect  to  such  arbi- 
tration." 

The  defendant  moved  for  a  nonsuit  upon  the  ground  that  this 
action  cannot  be  maintained  until  after  an  award  of  arbitrators, 
fixing  the  amount  of  the  loss.  The  question  was  reserved  by  the 
court,  with  other  questions  in  the  case,  and  was  finally  decided 
against  the  motion  for  a  nonsuit,  and  judgment  was  ordered  for  the 
plaintiff  in  the  action,  after  argument  at  Special  Term. 

While  prospective  contracts  to  arbitrate  all  matters  of  difference 
which  may  arise  between  the  parties  have  been  held  void  as  tending 
to  oust  the  courts  of  jurisdiction,  and  hence  contrary  to  public 
policy  (Hv/TBt  V.  Litchfield^  39  N.  Y.,  377),  yet  it  may  be  considered 
as  the  settled  law  of  this  State  that  contracts  to  arbitrate  a  particular 
subject-matter,  such  as  the  amownt  of  a  loss  or  the  vcJ/ue  of  prop- 
erty, etc.,  are  not  only  valid  and  binding  on  the  parties,  but  may  be 
made  by  agreement  a  condition  precedent  to  the  right  to  maintain 
an  action  involving  such  amount  or  value. 

In  this  case,  however,  the  agreement  to  refer  to  arbitration  was  a 
collateral  contract  to  the  main  contract,  by  which  the  insurance 
company  agreed  in  the  policy  to  "  make  good  unto  the  assured,  her 
executors,  etc.,  all  such  immediate  loss  or  damages  *  *  *  ag 
shall  happen  by  fire  to  the  property  so  specified.  *  *  *  The 
amoxmt  of  loss  or  damage  to  be  estimated  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss,  and  to  be 
paid  in  sixty  days  after  proof  of  the  same,  required  by  the  com- 
pany, shall  have  been  made  by  the  assured  and  received  at  this 
office,  and  proved  in  accordance  with  the  terms  and  provisions  of 
this  policy." 

In  the  case  of  Scott  v.  Avery  (5  House  of  Lords  Cases,  811), 
principally  relied  upon  by  the  defendant's  counsel,  there  did  not 
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appear  to  be  any  independent  agreement  to  pay  the  amount  of  the 
loss  within  a  specified  time.  The  question  there  presented  is  briefly 
stated  by  Cbowder,  J.,  one  of  the  judges  who,  in  the  House  of 
Lords,  delivered  an  opinion  in  favor  of  sustaining  the  judgment  of 
the  Exchequer  Chamber,  thus  :  "  The  question,  then,  seems  to  resolve 
itself  into  this,  whether  such  a  contract  can  legally  be  made  so  as 
to  bind  the  contracting  parties  ?  Can  a  shipowner  and  insurer  enter 
into  a  valid  agreement,  that  the  shipowner  shall  pay  down  a  given 
sum,  and  that  in  consideration  of  such  payment  the  insurer,  upon 
the  loss  of  a  given  ship,  shall  pay  to  the  said  owner  not  the  amount  of 
the  loss  sustained  by  him  through  the  perils  of  the  sea,  but  only  such 
a  sum  of  money  as  shall  be  settled  and  ascertained  by  arbitration  ?  I 
am  not  aware  of  any  legal  objection  to  such  a  contract,  whatever 
may  be  thought  of  its  prudence,  and  I  think  the  effect  of  such  a 
contract  is  that  no  action  lies  for  the  breach  of  it  until  the  sum  has 
been  ascertained  by  arbitration." 

Mr.  Justice  Cbeswbll,  in  the  same  case,  says  (see  page  838): 
"  for  if  there  is  an  ordinary  contract  of  insurance,  that  would  give 
a  right  of  action  immediately  on  the  happening  of  the  loss,  and  a 
rule  (condition)  requiring  the  assured  to  wait  for  an  adjustment  of 
the  loss  by  the  committee  would  be  repugnant  to  the  contract." 

In  Roper  v.  Lendon  (1  EUis  &  Ellis,  825),  Lord  Campbel,  who 
had  delivered  one  of  the  leading  judicial  opinions  in  Scott  v.  Avery ^ 
in  the  House  of  Lords,  held  that  a  plea  setting  up  a  condition  sub- 
stantially like  the  one  in  this  case,  and  that  the  company  had  never 
declined,  but  had  always  been  ready  to  refer  such  dispute  to  the 
judgment  and  determination  of  two  indiflEerent  persons  as  arbitra- 
tors in  the  manner  provided  for  by  such  condition,  of  which  the 
plaintiff  had  notice  before  suit,  and  that  the  said  dispute  or  differ- 
ence, "  and  the  amount  of  the  plaintiff's  supposed  loss  or  damage, 
had  never  been  determined,  as  by  the  same  condition  is  provided  " 
was  bad,  saying:  "The  agreement  to  refer,  contained  in  the  fif- 
teenth condition,  is  merely  collateral  to  the  agreement  to  pay.  The 
courts  will  not,  therefore,  treat  the  agreement  to  refer  as  ousting 
their  jurisdiction  until  there  has  been  a  reference." 

And  Hill,  J.,  in  the  same  case,  said:  "The  case  is  clearly, 
not  within  the  case  of  SooU  v.  Avery.  Here  the  agreement  to 
refer  is  collateral  to  the  agreement  by  the  company  to  pay  ;  there 
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the  agreement  was  to  pay  only  such  snm  as  the  arbitrators  should 
award." 

The  case  of  The  President  of  the  Ddcma/re  cmd  Hudson  Canal 
Corrvpcmy  v.  The  Pennsyhxmia  Coal  Compcmy  (50  N.  T.,  250)  was 
also  much  relied  upon  by  the  counsel  for  the  defendants  to  show  that 
the  reference  to  arbitrators  in  this  case  was  a  condition  precedent  to 
the  right  of  the  plaintiff  to  maintain  any  action  upon  the  policy.  In 
that  case  it  appeared  that  the  Delaware  and  Hudson  Canal  Com- 
pany, proposing  to  enlarge  their  canal,  entered  into  a  contract 
with  the  defendants  whereby  it  was  in  substance  "  agreed  that  the 
canal  company  might  charge  an  increased  toll  on  the  coal  which 
should  be  transported  through  the  canal  by  the  defendant,  the 
amount  of  such  increased  charge  to  be  based  upon  the  estimated 
costs  of  transportation  per  ton  on  said  canal  after  the  enlargement 
should  have  been  made,  which  increased  charge  was  to  be  one-half 
of  the  estimated  reduction  in  the  cost  of  transporting  the  coal, 
effected  by  such  proposed  enlargement ;  and  if  the  parties  should 
not  agree  on  the  just  and  proper  amount  of  reduction  produced  by 
the  proposed  enlargement,  then  the  contract  provided  that  the  ques- 
tion should  be  submitted  to  two  person,  one  to  be  chosen  by  each 
party,  and  if  these  two  were  unable  to  agree,  they  were  to  choose  a 
third  person,  and  the  report  of  a  majority  of  the  three  to  be  final  on 
the  subject  of  the  amount  the  defendant  was  to  pay  by  way  of 
additional  toll." 

Allen,  J.,  delivering  the  majority  opinion,  says :  "  The  plain- 
tiffs, under  the  agreement,  secured  to  themselves  the  right  to  cer- 
tain toUs,  absolutely,  for  the  use  of  their  canal,  to  be  ascertained 
from  year  to  year  in  the  manner  and  by  the  rules  prescribed.  *  *  * 
the  defendant  undertook  to  pay  in  addition  to  the  toll  before  then 
chargeable  at  a  rate  to  he  eatabUshed  after  the  canal  enlargement 
should  be  completed  in  the  manner  particularly  prescribed,  and 
arbitration  was  the  final  resort  agreed  upon  to  establish  the  rate 
and  amount  of  toll  in  case  the  contracing  parties  should  not 
be  able  to  agree,  and  the  decision  of  the  arbitrators  was  to 
be  final  in  the  premises.  *  *  *  The  manner  by  which  the 
rate  of  toll  was  to  be  established  was  by  the  agreement  of  the 
parties  or,  that  failing,  by  arbitration.  *  *  *  The  right  of  the 
plaintiffs  is  only  to  an  additional  rate  of  toll  ^^tohe  establishsd^ 
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and  the  ageement  prescribes  the  rule  and  designates  the  means 
and  agency  by  which  the  additional  toU  is  to  be  computed,  esti- 
mated and  thus  established.  The  right  of  the  plaintiff  to  demand, 
and  the  obligation  of  the  defendants  to  pay,  additional  toll  is 
restricted  to  the  rate  to  be  established  pursuant  to  the  agreement. 
*  *  *  The  clear  and  plain  intent  of  the  parties  was  that  the 
additional  rate  of  toll  should  '^  be  established"  as  preliminary  to  the 
right  of  the  plaintiffs  to  charge  and  collect.  *  *  *  Neither  party 
contemplated  the  possibility  of,  or  would  have  agreed  to,  a  rate  of 
toll  to  be  determined  by  a  jury  in  an  action  which  the  plaintiffs  might 
bring  for  the  recovery  of  the  toll  upon  the  first  cargo  of  coal  that 
might  pass  through  the  canal  after  the  enlargement,"  and  he  adds, 
^^  Scott  Y,  Avery  {mprd)  is,  in  principle,  on  all  fours  with  the  case 
at  bar,  and  unless  we  are  prepared  to  overrule  or  disregard  it,  is 
decisive." 

The  contract  to  refer  in  the  case  in  60  New  York,  it  will  be  seen, 
was  not  deemed  a  collateral  contract,  but  the  only  mode  by  which 
the  amount  to  be  paid  could  be  determined.  There  was  no  agree- 
ment to  pay  any  amount  in  that  case,  except  afi  should  ^'  be  estab- 
lished "  in  the  manner  prescribed  by  the  agreement.  In  the  opinion 
in  the  case  in  60  New  York,  Allen,  J.,  recites  the  case  of  Roper 
v.  Leivdon  (1  Ellis  &  E.  [L.  B.]  826)  as  belonging  to  a  class  of  cases 
"which  involved  the  validity  of  covenants  which  deprived  the 
parties  of  the  protection  of  the  courts,  and  ousted  the  court  of  all 
jurisdiction."  Whereas  we  have  seen  that  the  case  of  Roper  v. 
Lendon  was  placed  ujpon  the  ground  that  the  agreement  to  refer  to 
arbitration  was  collateral  to  the  main  contract. 

Adams  v.  WiUougXiy  (6  Johns.,  66,  67),  so  far  as  it  is  an  authority 
on  this  subject,  seems  to  stand  on  the  same  ground  as  to  the  "  imliqui- 
dated  demands  "  mentioned  in  that  case.  There  was  no  obligation 
on  the  part  of  the  defendant  to  pay  am/  sum,  except  such  sum  as 
the  arbitrators  should  determine  was  due  to  the  plaintiff  from  Josiah 
Fuller.  As  there  was  no  reference  to  arbitration  to  determine  the 
amount  of  the  unliquidated  sums,  there  was  no  mode  by  which  the 
amount  to  be  paid  by  WiUoughby  could  be  ascertained. 

In  Stephenson  v.  Piscataqtui  Fi/re  Insv/ram^  Compamy  (64  Maine, 
56)  it  was  held,  after  considering  the  case  of  SooU  v.  Avery  {suprd)^ 
that  a  condition  in  a  policy  similar  to  that  in  question,  was  void, 
Hun— Vol.  XIII.        78 
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because  it  deprived  the  parties  of  the  protection  of  the  law,  and 
tended  to  oust  the  courts  of  jurisdiction. 

The  insurers  in  this  case  have  apparently  sought  to  avoid  the  effect 
of  that  and  similar  decisions  by  ingeniously  adding  to  the  condition 
that  the  award  of  the  arbitrators  should  be  binding  as  to  the  amount 
of  the  loss,  "but  shall  not  decide  the  liability  of  this  company 
under  this  policy,"  and  possibly  they  have  escaped  the  general  con- 
demnation of  such  conditions,  as  being  contrary  to  public  policy,  by 
this  provision.  However  that  may  be,  we  think  the  condition  is 
collateral  to  the  main  contract,  which  is  "  to  make  good  unto  the  said 
assured  *  *  *  all  such  immediate  loss  and  damage,  *  *  * 
afi  shall  happen  by  fire  to  the  property  so  specified  *  *  *  not 
exceeding  in  amount  the  sum  or  sums  insured  as  above  speci- 
fied *  *  *  the  amount  of  loss  or  damage  to  be  estimated 
according  to  the  actual  cash  value  of  the  property  at  the  time  of  the 
loss."  And  although  if  a  reference  to  arbitration  had  taken  place 
under  the  condition,  perhaps  the  award  would  have  been  conclusive 
as  to  what  that  cash  value  was ;  yet,  as  no  such  reference  liad  taken 
place,  we  do  not  think  the  plaintiff  was,  by  the  collateral  agreement 
to  refer,  deprived  of  the  right  to  maintain  an  action  on  the  policy 
until  such  reference  and  an  award  in  pursuance  thereof  had  been  had. 

But  aside  from  the  question  whether  the  contract  to  refer  to 
arbitration  was  collateral  to  the  obligation  to  pay,  and  the  obligation 
not  dependent  upon  the  result  of  the  agreement  to  refer,  we  think, 
by  the  terms  of  this  contract,  the  contingency,  upon  the  happening 
of  which  the  obligation  to  refer  to  arbitration  would  arise,  does  not 
appear  to  have  happened.  The  duty  to  submit  to  arbitration  was, 
by  the  ninth  condition,  made  to  depend  upon  the  "  written  request 
of  either  party,"  and  the  tenth  condition  restraining  any  suit  or  action 
for  the  recovery  of  any  claim  by  virtue  of  the  policy,  does  not 
operate  unless  an  arbitration  shall  be  requested  in  "  writing  in  the 
manner  above  provided." 

We  think,  therefore,  that  even  if  the  submission  to  arbitration 
might  be  a  condition  precedent  to  the  right  to  maintain  an  action 
on  the  policy,  provided  a  written  request  for  such  an  arbitration 
had  been  made  by  either  party ;  yet  that  such  "  written  request," 
by  one  or  the  other  of  the  parties,  was  of  itself,  a  condition 
precedent  to  the  right  to  require  an  arbitration,  and  that  no  obliga- 
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tion  to  submit  to  arbitration  arose  until  such  written  request  was 
made  by  one  or  the  other  of  the  parties.  It  seems  that  no  evi- 
dence was  offered  by  either  party  to  show  that  there  was  any  such 
request  within  the  sixty  days,  at  the  expiration  of  which  time  the 
loss  was  payable,  and  the  plaintiff,  as  we  think,  had,  at  the  expira- 
tion of  that  time,  a  right  to  assume,  in  the  absence  of  a  written 
request,  that  the  defendant  did  not  desire  to  have  the  question  of 
the  amount  of  the  loss  submitted  to  arbitration,  but  chose  to  rely 
on  one  or  more  of  the  numerous  defenses  set  up  in  the  answer. 

To  give  these  conditions  such  a  construction  as  is  insisted  upon 
by  the  counsel  for  the  defendant,  would  be  to  ignore  the  pre- 
requisite of  a  written  request,  and  to,  in  effect,  hold  that  those  words 
in  a  condition,  either  have  no  meaning  at  all,  or  else  to  debar  an 
action  on  the  policy  for  an  indefinite  time,  although  neither  party 
desires  an  arbitration.  The  insurance  company  knew  that  a  case  had 
arisen  in  which  arbitration  might  be  required,  if  requested,  to  wit : 
"  differences  touching  loss  or  damage."  It  refrained  from  request- 
ing any  submission  of  these  differences  to  the  arbitration  provided 
for  by  the  conditions  of  the  policy,  and  the  attempt  now  to  set  up 
that  no  action  can  be  maintained  on  the  policy,  until  such  an  arbitra- 
tion has  been  had,  operates  as  a  surprise  upon  the  plaintiff  who,  as 
we  think,  was  justified  in  supposing  that  the  defendant,  having  made 
no  request  for  an  arbitration,  did  not  desire  any.  The  language  of 
the  condition  was  calculated  to  lead  the  assured  to  suppose  that,  in 
the  absence  of  any  request  for  an  arbitration  on  the  part  of  the 
company,  no  arbitration  was  necdteary  as  a  condition  precedent  to 
the  right  to  sue  for  the  amount  of  the  loss  and  damage,  ^^  to  be  esti- 
mated according  to  the  actual  cash  value  of  the  property  at  the  time 
of  the  loss."  And  we  think  that  the  omission  of  the  company  to 
signify  its  desire  for  an  arbitration  within  the  sixty  days,  was  'a 
waiver  of  the  ninth  and  tenth  conditions,  on  its  part. 

The  answer  of  the  company  denies  its  liability  for  any  part  of 
the  loss,  upon  various  grounds,  specifically  alleged  in  the  answer. 
It  has  been  held,  in  various  cases,  that  the  condition  to  arbitrate 
concerning  a  loss  where  differences  arise  as  to  the  amount,  is  waived 
where  the  insurance  company  denies  its  liability  for  any  loss,  what- 
ever the  amount  may  be.     Because  the  a/movmJt  of  the  loss  is  imma 
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terial,  if  the  company  insists  it  is  not  liable  for  any  loss,  and 
is  calculated  to  mislead  the  insured  as  to  the  true  grounds  of  the 
objection  of  the  company  to  the  payment  of  the  loss.  (See  Robin-' 
son  V.  Georges  Ins.  Co.^  17  Maine,  131 ;  Mentz  v.  Armenia  Fire 
Ins,  Co,^  79  Penn.  St.,  478.)  But  without  resting  our  decision  upon 
this  ground,  we  are  of  the  opinion  that  the  plaintiff  had  a  right 
to  waive  a  submission  to  arbitration,  which  she  has  done  by 
omitting  to  request  one,  and  that  the  defendant  has  also  waived 
the  condition,  by  refraining  from  making  known  its  desire  for 
an  arbitration,  in  the  manner  provided  for  in  the  condition. 

The  second  exception  presented  by  the  defendant  for  our  con- 
sideration is  founded  upon  a  further  condition  in  the  policy,  as 
follows:  "If  the  premises  become  unoccupied  without  the  con- 
sent of  this  company  indorsed  hereon,  *  *  *  then  and  in 
every  such  case  this  policy  shall  be  void."  The  evidence  in  the 
case  showed  that  the  plaintiff  had  slept  at  night  for  some  time,  but 
for  how  long  it  did  not  clearly  appear,  at  her  daughter's  house,  who 
lived  in  the  adjoining  house  to  the  one  which  was  occupied  by  the 
plaintiff,  but  she  had  never  abandoned  the  premises,  and  although 
lodging  in  her  daughter's  house,  her  furniture  and  wearing  apparel 
was  left  at  her  own.  She  returned  daily  to  the  premises  insured, 
and,  as  we  understand  the  testimony,  spent  the  day  there.  This 
was  not  such  an  abandonment  of  the  insured  premises  or  ceasing  to 
occupy  as  is  within  the  meaning  of  the  condition  referred  to. 
{Shea/rmcm  v.  Niagara  Ins.  Co.,  46  N.  Y.,  532;  (yNid  v.  Ths 
Buffalo  Fi/re  Ins.  Co.,  3  Comst.,  122 ;  Owrmains  v.  The  Ag.  Ins. 
Co.,  67  N.  Y.,  260 ;  OamvoeU  v.  M.  and  F.  Ins.  Co.,  12  Gushing, 
167.) 

Though  the  answer  of  the  court  to  the  request  of  the  plaintiff's 
counsel  may  be  understood  as  taking  the  question,  whether  the  house 
had  become  unoccupied,  within  the  meaning  of  the  condition,  from 
the  jury,  we  think  the  charge  that  the  house  was  not  proved  to  have 
become  unoccupied  within  the  meaning  of  the  condition,  taken  in 
connection  with  the  explanation  contained  in  the  former  part  of  the 
charge,  as  to  what  was  ceasing  to  occupy  within  the  meaning  of  the 
condition  in  question,  was  correct. 

The  third  exception,  taken  by  the  counsel  for  the  defendant,  was 
founded  upon  the  fact  that  in  the  proofs  of  loss  furnished  by  the 
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plaintiff  to  the  company,  she  had  stated  the  value  of  a  piano  at 
$400,  whereas,  it  was  shown  by  a  witness,  from  whom  she  purchased 
the  piano  about  fourteen  years  before  the  trial,  that  she  bought  it 
for  $300,  and  that  in  the  opinion  of  the  witness,  if  well  used,  it 
would  probably  be  worth  at  the  time  of  the  fire,  no  more  than  from 
$125  to  $150.  The  plaintiff  had  stated,  on  her  examination  as  a 
witness,  that  she  put  down  the  values  at  what  she  remembered  the 
articles  cost,  as  near  as  she  could ;  that  she  could  not  remember 
what  the  piano  cost,  but  that  a  music  dealer  had  offered  her  $400 
for  it  in  exchange  for  another  piano.  It  was  proved  by  another 
witness,  an  expert,  that  he  knew  the  piano  in  question,  that  it  had 
been  used  very  little,  and  that,  in  his  judgment,  the  piano  at  the 
time  of  the  fire  was  worth  $300. 

At  the  close  of  the  charge  to  the  jury,  the  defendant's  counsel 
asked  the  court  to  charge  "  that  if  the  jury  find  that  the  plaintiff, 
in  her  proofs  of  loss,  knowingly  put  false  valuations  upon  her 
property  destroyed,  that  her  policy  is  forfeited  and  she  cannot 
recover."  The  court  refused  so  to  charge  unless  the  word  ^^fraudu- 
lently "  should  be  inserted  in  the  request.  The  import  of  the  rul- 
ing of  the  judge  was  that  the  overvaluation  placed  upon  her 
property  by  the  plaintiff  in  her  proofs  of  loss,  even  if  she  had 
reason  to  know  or  ought  to  have  known  that  such  valuation 
was  above  the  market  value,  did  not  occasion  the  forfeiture 
of  the  policy  unless  done  with  intent  to  defraud  the  defendant. 
The  condition  of  the  policy  which  bears  upon  this  subject  is  as 
follows,  a  part  of  the  ninth  condition :  "All  fraud  or  attempt  at 
fraud  by  false  swearing  or  otherwise  shall  cause  a  forfeiture  of  all 
claim  on  this  company  under  this  policy ; "  and  we  think  the  justice 
at  the  Circuit  was  correct  in  holding  that  a  fraudulent  intent  was  a 
necessary  ingredient  in  the  false  valuation,  even  though  there  might 
be  evidence  from  which  the  jury  might  have  come  to  the  conclusion 
that  the  plaintiff  knew  or  had  the  means  of  knowing,  or  ought  to 
have  known,  that  the  valuation  in  the  proofs  of  loss  was  over- 
stated. {Ins.  Co.  V.  Weidsa,  14  Wall.  [U.  S.],  375 ;  Unger  v.  The 
Peoples  Fire  Ins.  Co,^  4  Daly,  96 ;  Wdf  v.  Goodhue  Ins.  Co,^ 
43  Barb.,  400 ;  Stv/rm  v.  Gt  Western  Ins.  Co,,  40  How.  Pr.,  423 : 
Owens  V.  The  RoUa/nd  Pwrchase  Co,,  1  Sup.  Ot.  [T.  &  C],  285; 
Hickmwn  v.  The  Long  Isla/nd  Ins.  Co.,  1  Edw.,  374.)     Overvalua- 
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tioa  may  afford  evidence  of  a  fraudulent  intent,  but  is  not  of  itself 
conclusive  evidence  of  such  an  intent. 

Most  persons  would  be  apt  to  set  a  value  upon  articles  which 
they  have  had  long  in  their  possession,  as  personal  belongings,  espe- 
cially articles  of  furniture,  far  in  excess  of  what  they  would  be 
appraised  by  an  auctioneer  or  dealer  in  second-hand  furniture. 
They  may  be,  and  usually  are  to  the  owner,  of  more  value  than 
could  be  obtained  in  the  market,  and  the  requisition  by  the  judge  at 
Circuit,  that  the  overvaluation  must  have  been  not  only  knowingly 
but  with  a  fraudulent  intent,  was  within  the  very  terms  of  the  con- 
dition of  the  policy,  which,  it  was  claimed,  had  been  violated  by  the 
statement  of  the  value  in  the  preliminary  proofs  of  loss. 

The  remaining  exceptions  to  which  our  attention  is  called  relate 
to  the  admission  of  evidence  which  was  objected  to,  and  we  think 
that  so  far  as  the  rulings  are  liable  to  criticism,  they  were  upon 
immaterial  matters,  which  could  not  have  influenced  the  result,  and 
on  the  whole  bill  of  exceptions  we  think  the  judgment  sKould  be 
affirmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  8mith,  J  J. 

Judgment  and  order  of  the  Special  Tefm  affirmed. 


ALONZO  C.  YATES  and  THEODOKE  DISSEL,  Kesponbbnts, 
V.  CORYDON  BURCH  and  JAMES  McQUEEN,  Appbllanto. 

Appeal  hy  executor — security  an — failure  to  apply  for  limitation  of,  amount  af^ 
under  Code,  §  ^319  —  presumption  of  assets,  a/rising  from  —  Meaning  of  "adverse 
party." 

Although  section  839  of  the  old  Code  authorized  the  court  to  dispense  with  or 
limit  the  security,  required  by  sections  836,  886,  887  and  888  to  be  given  upon 
an  appeal,  when  the  appellant  was  an*  executor,  administrator  or  trustee  acting 
in  the  right  of  another,  yet  when  an  executor  without  making  any  application 
to  have  the  security  limited  or  dispensed  with  gives  the  security  in  the  ordinary 
form,  the  giving  of  such  undertaking  will  be  taken  as  an  admission  by  him  that 
he  has  sufficient  assets  applicable  to  the  payment  of  the  judgment  appealed  from 
to  satisfy  the  same. 
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The  tenn  "adverse  party, "as used  in  section  848  of  the  Code,  requiring  notice  of 
the  entry  of  judgment,  affirming  the  judgment  appealed  from,  to  be  served  upon 
the  "adverse  party"  at  least  ten  days  before  commencing  an  action  upon  the 
imdertaking,  means  the  parties  to  the  original  judgment  by  whom  the  app^ 
was  taken. 

Appeal  from  a  judgment  sustainiiig  a  demurrer  to  the  second 
defense  alleged  in  the  answer  of  the  defendants. 

ffunt  i&  Weaver^  for  the  appellants. 

Ruger  c&  Jenny,  for  the  respondents. 

Talooit,  J. : 

Appeal  from  judgment  rendered  at  Onondaga  Special  Term,  sus- 
taining the  demurrer  of  the  plaintiffs  to  the  second  answer  of  the 
defendants. 

The  action  is  brought  by  the  plaintiff  on  an  undertaking,  given 
by  the  defendants  in  the  original  action,  on  an  appeal  to  the 
General  Term  from  a  judgment  rendered  in  the  Supreme  Court 
ags^nst  Henry  C.  Hoffman  and  Israel  McDonald,  as  executors  of 
the  will  of  Chester  W.  Kyant,  deceased. 

The  second  answer  of  the  defendants,  which  is  demurred  to> 
alleges  that  the  judgment  was  recovered  on  a  liability  incurred  and 
contracted  by  the  firm  of  Chester  W.  Ryant  &  Co.,  composed  of 
Chester  W.  Ryant,  now  deceased,  and  Seth  D.  Eyant,  also  now 
deceased.  That  said  judgment  could  be  enforced  only  against  the 
individual  property  of  the  said  Chester  W.  Ryant,  in  the  hands  of 
the  executors  remaining  after  paying  the  individual  debts  of  the  said 
Chester  W.  Ryant,  deceased,  and  that  there  is  a  deficiency  of  per- 
sonal assets  which  have  or  should  properly  have  oome  to  the  hands 
of  said  executors,  and  said  executors  having  fully  administered  upon 
said  assets,  said  deficiency  still  remains,  and  there  is  not  sufficient 
assets  in  said  executors'  hands  to  pay  the  individual  debts  of  said 
Chester  W.  Ryant,  deceased,  and  that  said  executors  were  not 
adjudged  by  the  judgment  in  the  complaint  described,  to  be  per- 
sonally liable  to  said  plaintiffs,  nor  required  to  pay  said  judgment, 
except  by  the  proper  administration  and  application  of  the  assets 
in  their  hands  as  such  executors,  if  any  there  were,  applicable  to  the 
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payment  of  the  plaintifis'  alleged  claiin,  and  that  the  defendants  are 
not  liable  and  cannot  be  held  to  a  greater  or  different  liability  than 
the  liability  of  said  executors  in  said  alleged  judgment. 

Section  339  of  the  Code  of  Procedure,  in  force  when  the  under- 
taking which  is  sued  on  in  this  case  was  given,  provides  that  when 
an  appeal  is  perfected  as  provided  by  sections  335, 336, 337  and  338,  the 
court  below  may  dispense  with,  or  limit  the  security  required  by 
sections  335,  336  and  338,  when  the  appellant  is  an  executor,  admin- 
istrator or  trustee,  acting  in  another's  right.  Thus,  in  effect,  provid- 
ing, that  the  court  below  may  absolve  the  executor  from  all  obligation 
to  give  security  on  the  appeal  where  a  proper  case  is  made  for  such 
absolution.  Section  339,  by  its  terms,  relates  only  to  security  to  be 
given  on  appeals  to  the  Court  of  Appeals.  But  section  348  provides 
that  on  an  appeal  to  the  General  Term,  such  an  appeal  does,  not  stay 
the  proceedings,  unless  security  is  given,  as  upon  an  appeal  to  the 
Court  of  Appeals.  A  statement  of  a  want  of  assets  sufficient  to  pay 
the  judgment  appealed  from,  would  doubtless  be  regarded  as  a  good 
reason  why  the  security  should  be  limited  to  the  amount  of  assets 
disclosed  applicable  to  the  payment  of  the  judgment,  or  for  dispens- 
ing with  security  altogether  when  there  is  reasonable  doubt  of  the 
affirmance  of  the  judgment  appealed  from.  In  this  case,  it  does  not 
appear  that  the  defendants  in  the  original  judgment  ever  made  any 
application  to  the  court  below  for  leave  to  appeal  without  security, 
or  in  any  manner  to  Kmit  the  security  to  be  given,  and  under  such 
circumstances  the  giving  of  security  in  the  ordinary  form  must  be 
taken  as  an  admission  of  sufficient  assets,  applicable  to  the  payment 
of  the  judgment  appealed  from,  to  satisfy  the  same.  {Mills  v.  Forbes 
et  al.,  12  How.  Prac.  R,  466.) 

The  counsel  for  the  defendant  seeks  to  attack  the  sufficiency  of 
the  complaint,  on  the  ground  that  it  does  not  show  a  service  of  a 
notice  upon  the  "  adverse  "  party  of  the  entry  of  a  judgment  affirm- 
ing the  judgment  appealed  from,  ten  days  before  the  commencement 
of  an  action  on  the  undertaking.  That  such  a  notice  must  be  averred 
in  a  complaint  in  an  action  on  an  undertaking  of  appeal,  is  settled 
by  the  case  of  Porter  v.  Kingsbury  (5  Hun,  697,  affirmed  by  the 
Court  of  Appeals,  5  vol.  Weekly  Dig.,  161). 

The  averment  in  the  complaint  in  this  case  is,  that  notice  of  the 
judgment  of  affirmance  was,  more  than  twenty  days  prior  to  the  corn- 
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mencement  of  the  action,  "  duly  served  by  mail  upon  the  attorney 
for  the  adverse  parties  and  judgment-debtors  therein  described  by 
the  attorneys  for  the  plaintiffs  therein,  to  wit :  upon  M.  V.  B.  Bach- 
man,  Esq.,  attorney  for  said  Hoffman's  and  McDonald's  executors, 
etc.,  as  above  set  forth." 

The  section,  348,  of  the  Code  of  Procedure,  provides  that  the 
notice  must  be  served  on  "  the  adverse  party."  There  was,  then, 
no  adverse  party  except  the  defendants  in  the  original  judgment, 
who  were  appellants,  and  we  think  this  is  the  "  adverse  party " 
meant  by  section  348,  and  this  construction  is  made  more  plain  by 
section  1306  of  the  Code  of  Civil  Procedure,  by  providing  that 
such  service  shall  be  on  the  attorney  for  the  appellant.  The  objec- 
tion is  taken  that  the  averment  does  not  state  the  facts  as  to  how  the 
service  by  mail  was  made,  so  as  to  show  it  to  have  been  done  in  com- 
pliance with  the  rule  on  that  subject.  This  is  not  an  objection  to 
the  substance  of  the  complaint,  but  only  to  the  form  which  might 
have  been  the  subject  of  a  special  demurrer,  but  cannot  be  objected 
to  under  the  rule  that  judgment  shall  be  against  the  party  who  has 
committed  the  first  fault  in  pleading.  (JDoty  v.  RusaeUy  5  Wend., 
129.) 

The  order  sustaining  the  demurrer  must  be  aflSrmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smith,  J  J. 

Order  sustaining  the  demurrer  of  the  plaintiff  to  the  second 
defense  alleged  in  the  answer  of  the  defendant,  affirmed. 


AMELIA  PLOPPER,  Respondent,  v.  THE  NEW  YOKE 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant. 

Contributory  negligeruse  —  when  qve^Hon  shotUd  be  submitted  to  the  jury. 

kX  Kirkville,  on  the  defendant's  road,  the  station  and  depot  are  on  the  north  side 
of  the  track,  and  passengers  generally  get  off  on  the  north  side  of  the  cars. 
Along  the  south  side  of  the  track,  and  very  close  to  it,  is  a  ditch.  The  plaintiff, 
a  resident  of  the  place  and  well  acquainted  with  the  situation  of  the  depot, 
attempted  to  get  off  the  train,  on  the  south  side,  at  a  point  where  the  track  was 
intersected  by  a  highway  running  at  right  angles  with  it,  at  a  time  when  the 

Hun  — Vol,  XIII.      79 
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train  had  stopped  or  was  running  very  slowly.  The  conductor,  who  waa  o  » 
the  north  side  of  the  train,  not  seeing  the  plaintiff,  who  was  on  the  lowest  step 
of  the  car,  signalled  the  engineer  to  go  on,  and  by  his  so  doing  the  plaintUI 
was  thrown  off  and  injured.  It  was  proved  that  when  the  cars  slopped  on  the 
highway  it  was  not  unusual  for  parties  to  alight  from  the  cars  on  the  southerly 
side  of  the  train,  which  was  the  side  nearest  to  the  village. 
EM,  that  it  was  error  for  the  court  to  charge,  as  matter  of  law,  that  the  attempt  to 
alight  on  the  southerly  side  of  the  train  did  not  constitute  contributory  negli- 
gence; that  whether  it  did  or  not  should  have  been  submitted  to  the  jury. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial  made  by 
the  defendant,  after  a  verdict  for  the  plaintiff. 

O,  W.  Kfsnnedy^  for  the  appellant. 

W.  C.  Ruger^  for  the  respondent. 

Taloott,  J. : 

This  is  an  appeal  from  an  order  made  at  the  Onondaga  Circuit 
denying  a  motion  for  a  new  trial  on  the  minutes,  after  a  verdict  at 
the  same  Circuit  for  the  plaintiff. 

The  action  is  to  recover  damages  for  an  injury  to  the  plaintiff,  a 
passenger,  caused  by  the  alleged  negligence  of  the  defendant.  The 
injury  occurred  at  Kirkville,  a  few  miles  east  of  Syracuse,  to  which 
place  the  plaintiff  was  a  passenger  on  one  of  the  defendant's  trains 
from  Syracuse.  A  prominent  question  on  the  trial  was  whether  the 
plaintiff  was  not  guilty  of  contributory  negligence  which  conduced 
to  the  injury,  by  attempting  to  get  off  the  cars  on  the  south  side  of 
the  train  in  place  of  getting  off  on  the  north  side,  where  the  depot 
was  located,  and  on  which  side  passengers  generally  alighted  from 
the  defendant's  trains,  and  on  which  north  side  several  passengers 
alighted  in  safety  on  the  occasion  in  question. 

It  appeared  that  the  plaintiff  resided  at  Kirkville,  and  was  well 
acquainted  with  the  station  and  its  surroundings.  There  was  on 
the  south  side  of  the  railroad  track,  on  which  the  train  from  which 
the  plaintiff  alighted  stood,  a  ditch  running  parallel  to,  and  along  the 
south  side  of,  the  track,  and  as  near  to  the  track  z&  it  could  with 
safety  to  the  track  be  constructed.  The  plaintiff  was  in  the  habit  of 
frequently  using  the  railroad  in  going  to  Syracuse  and  returning, 
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and  knew  that  the  customary  place  to  alight  from  the  traina  was  on 
the  north  side  of  the  track,  where  the  depot  was  located,  and  on 
which  side  the  conductor  of  the  train  was  placed  to  assist  passen- 
gers in  alighting  from  the  trains.  The  train  in  question  stopped 
but  a  short  time,  a  minute  or  less,  at  this  depot,  and  it  was  a  ques- 
tion in  controversy  on  the  trial  whether  the  train  stopped  at  all  or 
only  slowed  up,  and  whether  it  was  not  actually  in  motion  when  the 
plaintiflE  undertook  to  get  off.  The  plaintiff  had  never  attempted 
to  alight  from  the  train  on  the  south  side  except  on  this  occasion. 
On  this  occasion  she  came  out  of  the  car,  as  it  was  slowing  down,  on 
to  the  rear  platform,  and  casting  a  bundle  which  she  was  carrying 
down  into  the  highway  which  crosses  the  railroad  at  right  angles  at 
that  point,  proceeded  down  the  steps  of  the  car. 

When  she  arrived  at  the  bottom  step,  with  her  right  foot  upon 
the  ground  and  the  other  upon  the  step,  and  with  her  left  hand 
holding  the  rail,  the  conductor,  being  upon  the  north  side  of  the 
train  and  not  perceiving  that  any  person  was  in  the  act  of  alighting 
on  the  south  side  of  the  train,  had  given  a  signal  to  the  engineer 
indicating  that  the  train  was  to  proceed,  and  when  the  plaintiff  was 
in  this  position,  one  foot  upon  the  ground  and  the  other  upon  the 
car  step,. the  train  had  acquired  such  speed  that  it  was  impossible 
for  the  plaintiff  to  recover  herself,  and  she  was  dragged  along  in 
that  manner  for  a  few  feet  until  her  hold  upon  the  rail  was  broken 
and  she  was  thrown  into  the  ditch,  and  it  is  alleged  received  the 
injuries  for  which  she  claimed  to  recover. 

The  judge  at  the  Circuit  instructed  the  jury  that  as  matter  of  law 
the  attempt  on  the  part  of  the  plaintiff  to  leave  the  cars  on  the  south 
side  was  not  evidence  of  such  contributory  negligence  as  would  pre- 
vent the  plaintiff's  recovery ;  in  this,  we  think,  he  erred.  As  we 
understand  the  rule  to  be  settled  by  the  Court  of  Appeals :  "Where 
a  railroad  company  has  provided  a  depot  and  conveniences  for  get- 
ting on  and  off  its  trains,  passengers  have  no  right  to  get  on  or  off 
at  other  places,  and  to  attempt  to  do  so  would  be  such  negligence  as 
would  preclude  them  from  recovering  for  an  injury  received  thereby." 
This  was  laid  down  as  the  law  governing  such  cases  in  the  case  of 
KeaUTig  v.  The  N.  T,  Ceni/ral  R.  R.  Co.  (49  K  T.,  673),  affirming 
the  judgment  of  this  department  in  the  same  case  (reported  in  3 
Lansing,  469). 
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In  that  case,  although  it  appeared  that  there  was  a  depot  pro- 
vided for  the  accommodation  of  passengers,  where  provision  had 
been  made  for  their  entrance  into  the  cars,  and  where  the  conductor 
was  accustomed  to  give  the  signal  for  the  starting  of  the  train,  which 
was  the  only  place  at  which  such  provision  had  been  made,  yet  the 
plaintiff  attempted  to  enter  the  cars  while  they  were  standing  across 
a  street  in  which  she  was  passing  in  attempting  to  reach  the  depot, 
and  which  so  interrupted  the  passage  of  the  street  that  she  could  not 
pass  without  crossing  the  platform  of  the  cars. 

There  was  evidence  also  given  in  that  case  that  it  was  customary 
for  persons  to  take  the  cars  of  the  defendant  while  standing  across 
the  street  in  question  at  the  place  where  the  plaintiff  attempted  to 
take  the  cars.  In  that  case  this  court  held  that  the  question  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  was  a  proper  question 
to  submit  to  the  jury,  and  the  Court  of  Appeals  a£Srmed  the  decision 
in  49  N.  Y.,  673  (supra). 

In  the  case  at  bar  there  was  evidence  to  the  effect  that  when  the 
cars  stopped  in  the  highway,  which  was  planked  over,  it  was  not 
unusual  for  parties  to  alight  from  the  cars  on  the  southerly  side  of 
the  train,  which  was  the  side  nearest  to  the  village  of  KirkviUe,  and 
it  was  probably  while  the  car  in  which  the  plaintiff  was  a  passenger 
was  standing,  or  as  she  supposed  about  to  stop  over  the  highway, 
that  she  commenced  the  attempt  to  alight,  and  it  is  quite  possible 
she  would  have  had  time  to  have  descended  from  the  cars  in  safety 
had  not  they  been  suddenly  started  up.  This,  however,  is  inference 
to  be  drawn  by  the  jury  in  view  of  all  the  circumstances  and  not  by 
the  court,  and  the  error  at  the  Circuit  was  in  not  submitting  this  to 
the  jury  as  a  question  of  fact,  but  holding  as  a  matter  of  law  that  the 
attempt  on  the  part  of  the  plaintiff  to  alight  on  the  south  side  of 
the  train  did  not  furnish  any  evidence  of  contributory  negligenca 

Order  reversed  and  new  trial  granted,  costs  to  abide  the  event.   . 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtfh,  J  J. 
Ordered  accordingly. 
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THEODOKE  P.  BALLOU,  Appellaot,  v.  MAURICE  E.  JONES 
AND  EMMA  A.  JONES,  Eespondents. 

Fraudvltnt  conveyance — what  mtist  be  done  by  creditor  before  he  can  attack  it — 

Non-reeident  debtor. 

Where  an  action  is  brought  against  a  debtor  of  the  plaintiff  and  one  to  whom 
such  debtor  has  fraudulently  conveyed  certain  real  estate,  while  so  indebted, 
to  set  aside  such  conveyance  and  to  satisfy  plaintiff's  claim  from  the  proceeds 
arising  upon  the  sale  thereof,  it  must  be  alleged  in  the  complaint  and  proved 
upon  the  trial,  that  plaintiff  has  recovered  a  judgment  against  the  debtor  and 
has  exhausted  all  available  legal  remedies  against  him. 

It  is  not  sufficient  to  show  that  the  debtor  is  a  non-resident  of  this  State  and  has 
no  property  herein,  so  long  as  it  appears  that  he  is  living  in  another  State,  and 
may  be  proceeded  against  by  the  ordinary  forms  of  law  existing  therein. 

Aj»pkal  from  a  judgment  in  favor  of  the  defendant  Emma  A. 
Jones,  entered  upon  an  order  sustaining  a  demurrer  to  the  complaint. 

Richa/rdaon  cfe  Adarns^  for  the  appellant. 
S.  E,  Day^  for  the  respondents. 

Talcott,  J. : 

This  is  an  appeal  from  an  order  made  at  the  Cayuga  Special  Term 
ordering  a  judgment  in  favor  of  the  defendant,  Emma  Jones,  on 
her  demurrer  to  the  complaint. 

The  complaint  alleges,  in  substance,  an  indebtedness  of  Maurice 
E.  Jones  to  the  plaintiff,  upon  a  covenant  made  by  said  Maurice 
to  the  plaintiff  in  1874.  That  Maurice  E.  Jones  owned  234  acres 
of  land  in  Herkimer  county  worth  about  $1,500,  and  in  July,  1876, 
exchanged  the  said  234  acres  with  one  Parker  for  a  house  and  lot 
in  Cayuga  county  worth  about  the  same  amount.  That  it  was 
agreed  between  said  Maurice  E.  Jones  and  Parker  that  in  considera- 
tion of  the  conveyance  of  the  234  acres,  said  Parker  and  wife  should 
convey  the  house  and  lot  in  Cayuga  county  to  Emma  Jones,  the 
sister  of  said  Maurice  E.,  and  it  was  so  conveyed.  That  said  Emma 
did  not  pay  or  secure  any  part  of  the  consideration  but  the  same 
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was  wholly  paid  by  said  Maurice.  That  the  conveyance  to  Emma 
was  fraudulent  as  against  the  plaintiff  and  that  a  trust  was  thereby 
created  and  resulted  in  favor  of  the  plaintiff  as  such  creditor,  to 
the  extent  necessary  to  satisfy  his  just  demands.  That  the  defend- 
ants are  not  residents  of  this  State,  but  that  Maurice  resides  in 
Pittsfield,  in  Massachusetts,  or  in  iNTebraska,  and  the  defendant 
Emma  resides  in  Pittsfield  in  Massachusetts.  That  neither  of  them 
has  or  owns  any  other  property  in  this  State,  and  that  no  process  of 
any  court  in  this  State  can  be  personally  served  upon  either  of  them. 
That  Maurice  E.  Jones  has  no  property  in  this  State  out  of  which 
a  judgment  can  be  collected,  wherefore  the  plaintiff  has  no  available 
remedy  for  the  relief  sought  in  this  action. 

The  complaint  then  demands  the  relief  that  he  recover  judgment 
against  the  said  Maurice  E.  Jones  for  the  amount  due  on  the  said 
covenant  with  costs  of  the  action. 

Secondly.  That  the  house  and  lot  in  Cayuga  county  be  sold  under 
the  direction  of  the  court  and  the  proceeds,  so  far  as  may  be  neces- 
sary, be  applied  to  the  payment  of  the  amount  due  the  plaintiff. 
The  defendant  Emma  A.  Jones  demurred  to  the  complaint  assigning 
as  causes  of  demurrer : 

First.  That  several  causes  of  action  were  improperly  united. 

Second.  That  the  complaint  does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action  against  her. 

In  the  case  of  JEates  v.  Wilcox  (67  K  Y.,  264),  the  Court  of 
Appeals  reversed  the  judgment  of  tliis  department,  sustaining  a 
demurrer  to  a  complaint  alleging  that  one  Joshua  Whipple,  in  his 
lifetime,  caused  certain  real  estate,  which  had  been  purchased  and 
paid  for  by  him,  to  be  conveyed  to  Ruth  D.  "Wilcox,  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  the  creditors  of  the 
said  Whipple ;  that,  at  the  time  of  the  said  conveyance,  Whipple 
was  indebted  to  the  plaintiff,  and  that  Whipple  had  died  insolvent 
before  the  commencement  of  the  suit,  and  asking  that  the  said  real 
estate  be  sold  for  the  payment  of  the  debt  so  due  to  the  plaintiff. 
The  defendant,  Ruth  D.  Wilcox,  demurred  to  the  complaint,  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

In  the  case  at  bar,  the  said  Maurice  E.  Jones  is  living,  and  there 
IB  no  averment  of  his  insolvency.    No  judgment  has  been  recovered 
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against  him  for  the  plaintifPs  demand,  bnt  the  plaintiff  seeks  to 
excuse  the  want  of  such  judgment  by  the  averment  that  Maurice  E. 
Jones  is  a  non-resident  of  this  State,  so  that  process  cannot  be  per- 
sonally served  upon  him,  and  that  he  has  no  property  in  this  State 
subject  to  execution. 

The  Court  of  Appeals  say,  in  Estes  v.  Wilcox  {8upra\  that "  the 
reason  of  the  rule  that  the  creditor's  debt  must  be  ascertained  by 
judgment  before  proceeding  in  equity,  does  not  fail  by  the  death  of 
the  debtor  before  judgment  recovered  for  the  debt.  The  creditor 
may  prosecute  the  claim  to  judgment  against  the  personal  repre- 
sentatives of  the  debtor  ;  and,  although  it  would  not  be  conclusive 
against  his  heirs  or  his  grantees,  by  title  acquired  before  his  death, 
or  in  this  case  against  the  defendants,  it  would  conclude  the  creditor 
as  to  the  amount  of  his  debt.  In  a  suit  against  the  personal  repre- 
sentatives of  the  debtor  to  recover  it,  any  defense  which  the  debtor 
himself  had  could  be  interposed,  and  the  claims  would  be  subject  to 
set-off  or  the  plea  of  the  statute  of  limitations,  or  to  any  defense 
existing  when  the  action  was  brought.  These  questions  would  be 
settled,  as  between  the  creditor  and  the  estate,  by  the  judgment  in 
the  creditor's  action  against  the  representatives.  It  is  convenient 
and  reasonable  to  require  this  to  be  done  before  subjecting  third 
persons  to  litigation  with  the  plaintiff,  who  may  never  be  able  to 
establish  any  claim  against  the  estate."  (See,  also,  to  the  same  effect, 
AUyn  V.  Thv/raton,  53  K  Y.,  622.) 

All  available  legal  remedies  must  be  first  exhausted  against  the 
debtor  before  a  creditor  can  come  into  equity  to  enforce  the  collec- 
tion of  his  debt  from  the  property  of  a  third  person.  A  judgment 
recovered  against  Maurice  E.  Jones  in  Massachusetts,  the  place  of 
his  residence,  and  an  execution  returned  unsatisfied  thereon,  would 
be  sufficient  evidence  of  the  exhaustion  of  legal  remedies  against 
the  debtor.  {McCartney  v.  Bostwickj  32  N.  T.,  53.)  Moreover, 
such  judgment  would  probably  be  conclusive  against  the  defendant 
Emma,  in  the  absence  of  fraud  or  collusion. 

We  think  the  fact  that  a  debtor  is  a  non-resident,  and  has  no 
property  within  the  State,  does  not  show  that  all  legal  remedies 
against  him  have  been  exhausted  —  where  he  is  living,  and  pre- 
sumptively solvent,  and  may  be  proceeded  against  by  the  ordinary 
forms  of  law  in  a  sister  State,  where  he  resides  —  and  that  the 
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demnrrer  was  properly  sustained  on  the  authority  of  AUyn  v.  Thura- 
Urn  and  Esiea  v.  Wilcox  (svfprd). 

Judgment  should  be  affirmed. 

Present  —  Mitllin,  P.  J.,  Talcott  and  Smfth,  J  J. 

Judgment  affirmed,  with  costs. 


EICHARD  FRALICK,  Respondent,  v.  IRA  BETTS,  JAMES 
H.  LOOMIS  AND  JUDSON  W.  LOOMIS,  Appellants. 

AdmiraUy  juriscUcUon — eka/p.  482  of  1863  —  eanatitutionaht!/  of — Canal  boat  — 

when  a  **v&ael,*' 

Admiralty  Jurisdiction  does  not  extend  to  contracts  relating  to  a  vessel  wholly 
engaged  in  the  internal  commerce  of  a  State,  and  no  maritime  lien  or  claim 
can  be  founded  on  such  contracts. 

Chapter  482  of  1862,  providing  for  the  collection  of  demands  against  ships  and 
vessels  is,  so  far  as  it  relates  to  vessels  wholly  engaged  in  the  internal  com- 
merce of  this  State,  constitutional  and  valid. 

A  canal  boat  is  a  "  vessel "  within  the  meaning  of  the  said  law. 

The  owner  of  a  canal  boat  made  a  contract  with  Pierce  &  Son,  by  which  the  latter 
were  to  make  certain  repairs  in  and  upon  the  boat.  The  repairs  were  made  and 
the  price  to  be  paid  therefor  was  paid  by  the  owner  to  Pierce  &  Son.  The 
plaintiff,  who  had  been  employed  by  Pierce  &  Son,  to  work  upon  the  boat, 
not  having  been  paid  for  the  services  rendered  by  him,  sought  to  enforce  his 
claim  against  the  boat  under  the  said  statute. 

Held,  that  he  had  no  right  so  to  do,  as  his  employment  by  Rerce  &  Son  gave 
him  no  right  under  the  law  of  1862  to  claim  a  lien. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

W.  A.  Boucher^  for  the  appellants. 

F-  Damd^  for  the  respondent. 

Talootp,  J. : 

This  is  an  appeal  from  a  judgment  rendered  on  the  report  of  a 
referee. 

The  action  is  upon  a  bond  to  procnre  the  discharge  of  a  canal 
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boat,  seized  by  the  sheriff  of  Oswego  county,  on  a  process  issued  by 
the  county  judge  of  that  county  under  the  act  providing  for  the 
collection  of  demands  against  ships  and  vessels,  (Laws  of  1862, 
chap.  482.)  The  referee  reported  in  favor  of  the  plaintiff  for  a 
balance  due  him  on  a  demand  originally  belonging  to  him,  and  on 
two  demands  which  had  been  assigned  to  him  for  the  sum  of 
$231.65.     Fi-om  this  judgment  the  defendants  appeal. 

The  canal  boat  in  question,  the  J.  K.  Post,  was  owned  by  one 
J.  D.  Hartson,  and  was  by  him  taken  to  the  dry  dock  of  J.  L.  Pierce 
&  Son,  at  the  village  of  Phoenix,  in  Oswego  county,  for  repairs,  and 
she  was  repaired  by  the  said  J.  L.  Pierce  &  Son,  and  men  in  their 
employ,  under  a  contract  with  J.  L.  Pierce  &  Son.  The  latter  were 
to  do  the  work  and  furnish  the  materials.  The  plaintiff  Fralick, 
and  his  assignors,  were  workmen  for  the  said  J.  L.  Pierce  &  Sons, 
and  as  such  worked  on  the  said  boat  in  making  the  said  repairs,  and 
also  on  the  other  boats  which  were  at  the  time  in  the  said  dry-dock 
for  repairs.  The  said  John  D.  Hartson  paid  J.  L.  Pierce  &  Son  in 
full  for  the  work  done  and  materials  used  in  the  repairs  of  the  said 
boat,  including  the  work  done  by  the  plaintiff  and  his  assignors  of 
the  other  demands.  But  Pierce  &  Son  have  not  paid  the  plaintiff 
or  his  said  assignors.  On  the  17th  day  of  October,  1874,  Fralick, 
the  plaintiff,  made  application  to  the  county  judge  for  a  warrant 
to  enforce  his  claim  by  a  seizure  of  the  boat  under  the  act  of  1862, 
and  such  warrant  was  issued,  and  the  boat  was  seized  by  the  sheriff 
of  Oswego  county  on  the  16th  day  of  November,  1874. 

It  is  held  that  a  canal  boat  is  a  ^^  vessel "  within  the  meaning  of 
the  law  of  1862,  before  referred  to.  {Emmons  et  al.  v.  Wheeler  et 
al.j  3  Hun,  545  ;  S.  C.  more  fully  in  5  Sup.  Ct.  Rp.,  by  Thompson 
&  Cook,  618 ;  Crawford  v.  Cottons^  45  Barb.,  269.) 

The  defendants  insist  that  the  law  is  unconstitutional  and  void,  as 
attempting  to  confer  on  State  courts  jurisdiction  of  subject-matters 
of  admiralty  jurisdiction,  in  regard  to  which,  jurisdiction  is  vested 
exclusively  in  the  courts  of  the  United  States.  {In  re  Josephine^ 
39  N.  Y.,  19;  Vose^-v.  Cochroft,  44  K.  Y.,  415.)  But  admiralty 
jurisdiction  does  not  extend  to  contracts  relating  to  a  vessel  wholly 
engaged  in  the  internal  commerce  of  a  State,  and  no  maritime  lien 
or  claim  can  be  founded  on  such  contracts,  and  the  courts  of  the 
United  States  are  wholly  without  jurisdiction  in  such  cases. 
Huw— Vou  Xin.        80 
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{Magvdre  r.  Card,  21  Howard  [U.  S.],  248  ;  Alien  v.  Newherryj 
id.,  244 ;  Broohmam,  v.  HamiU^  43  N.  Y.,  554,  op.,  558.) 

The  ref  ei-ee  finds  that  "  the  said  boat  J.  K.  Post  was  an  ordinary 
canal  boat,  withont  sails  or  masts,  towed  by  horses,  and  was  designed 
to  navigate  the  canals  of  this  State."  This  finding  is  prima  fade 
sufficient  to  show  that  the  business  of  the  boat  was  to  be  wholly 
engaged  in  the  internal  commerce  of  the  State,  and  therefore  con- 
tracts relating  to  repairs  and  supplies  to  her,  are  properly  the  subject 
of  State  regulation,  and  the  law  of  1862  is  valid  as  to  such  a  vessel. 

But  we  think  the  referee  committed  a  fatal  error  in  another 
respect.  The  action  on  the  bond  is,  in  effect,  a  proceeding  m  rem. 
The  boat  was  seized  by  the  sheriff  and  in  order  to  procure  its  dis- 
charge from  Custody,  the  owner  was  compelled  to  enter  into  the 
bond  on  which  the  action  was  brought,  with  sureties,  and  if  there 
was,  in  fact,  no  power  or  jurisdiction  in  the  county  judge,  existing 
in  the  facts  of  the  case,  to  authorize  the  issuing  of  the  warrant  and 
the  seizure  of  the  vessel,  then  the  proceedings  cannot  be  upheld, 
and  this  action  cannot  be  maintained.  (  Voae  v.  Cockroft^  44  N.  Y., 
415,  418.) 

The  referee  finds  that  the  labor  performed  by  the  plaintiff  and 
his  assignors  upon  the  boat,  was  performed  at  the  request  of  J.  L. 
Pierce  &  Son,  and  was  charged  by  the  plaintiff  and  his  assignors  on 
his  and  their  books  of  account,  to  J.  L.  Pierce  &  Son.  In  fact  the 
plaintiff  and  his  assignors  were  workmen  in  the  employ  of  Pierce 
&  Son  in  their  dock  yard,  and,  as  such,  performed  labor  upon  this 
and  other  boats  indiscriminately  as  they  were  directed  by  Pierce  & 
Son.  The  contract  of  Hartson,  the  owner,  for  the  repairs  of  the 
boat  was  made  with  J.  L.  Pierce  &  Son,  and  he  paid  J.  L.  Pierce  & 
Son  in  full  for  all  the  labor  and  repairs  done  on  the  boat.  Pierce 
&  Son  might  have,  by  proceeding  under  the  Statute  of  1862, 
obtained  a  lien  against  the  boat  had  the  owner  failed  to  pay  them 
for  the  repairs.  The  following  named  persons  only,  can  by  their 
contracts,  create  liens  under  the  act  of  1862 :  (See  §  1.)  The 
master,  owner,  charterer,  builder  and  consignee.  Pierce  <fe  Son  were 
neither,  they  were  employed  by  the  owner  to  repair.  It  cannot  be 
that  every  hand  employed  in  a  boat  yard  can  file  a  lien  on  every 
vessel  which  the  owner  of  the  yard  is  employed  to  repair,  especially, 
when  the  owner  has  paid  for  the  labor  and  materials  furnished,  and 
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in  full  for  the  repairs  to  the  party  with  whom  hie  contract  was  made, 
and  thus  the  owner  of  the  boat  be  made  to  pay  miany  times  over  for 
the  value  of  the  work  done  and  materials  furnished.  We  think 
this  point  is  fully  decided  in  Ilvbbdl  v.  Deniaon  (20  "Wend.,  181) ; 
Low  V.  Austin  (20  N.  Y.,  181)  ;  and  Smith  v.  Steamer  Eastern  R. 
Road  (1  Curtis,  253.) 

There  existed,  then,  in  the  facts  of  the  case,  no  authority  entitling 
the  plaintiff  to  proceed  under  the  act  of  1862,  if  we  are  correct  in 
the  views  above  stated,  and  the  conclusion  of  law  of  the  referee 
was  erroneous  and  must  be  reversed. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  the  event. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  JJ. 
Ordered  accordingly. 


HIEAM  LOSSEE,  Eespondbnt,  -y.  HALSEY  ELLIS  and 
OTHERS,  Appellants. 

Agreement  not  under  seal  to  convey  lands  —  Covenant  to  Hand  aeieed  —  what  eon' 
sideraiion  must  eanst  for — Wfien  a  contract  is  not  enforceable  by  a  stranger  to  the 
consideration  thereof 

One  Lydia  J.  Koyes,  who  was  the  owner  of  a  farm,  entered  into  an  agreement 
with  her  husband,  by  which  she  agreed  that  her  husband  should  have  the  use 
of  the  farm  during  his  life  ;  that  upon  his  death,  if  she  was  then  living,  she 
should  have  the  use  of  it  for  her  life;  and  after  the  death  of  both,  she  agreed 
that  one,  Malvina  Noyes,  the  child  of  her  husband  by  a  former  wife,  should 
have  all  the  right  and  title  of  the  said  Lydia  therein  "in  consideration  of 
$200,  in  hand  paid."    The  agreement  was  not  sealed. 

Held,  that  the  instrument  purported  to  be  a  contract  between  husband  and  wife, 
and  was  void  at  law. 

That  as  it  was  not  sealed  it  could  not  operate  either  as  a  conveyance  or  a  cove- 
nant to  stand  seized. 

That,  even  if  it  were  sealed,  it  could  not  operate  as  a  covenant  to  stand  seized  for 
the  benefit  of  Malvina,  as  it  was  not  founded  on  a  consideration  of  blood  or 
marriage;  and  she  being  a  stranger  to  any  pecuniary  consideration  therein 
mentioned,  could  not  take  advantage  of  or  enforce  it. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered-  npon 
a  report  of  a  referee,  in  an  action  brought  for  the  foreclosure  of  a 
mortgage. 

J^.  W,  Hithha/rd^  for  the  respondent. 

W.  F,  Ford^  for  the  appellants. 

Talcott,  J. : 

This  is  an  appeal  from  a  judgment  entered  in  favor  of  the  plain- 
tiff on  the  report  of  a  referee. 

The  action  is  brought  by  the  plaintiff,  as  the  assignee  of  Lydia 
J.  Noyes,  of  a  bond  and  mortgage.  The  defense  is,  that  the  bond 
and  mortgage  was  executed  to  Lydia  J.  Noyes  as  security  for  part 
of  the  purchase-money  remaining  unpaid  on  a  sale  by  her  of  twenty- 
five  acres  of  land  in  Jefferson  county ;  and  that  the  said  Lydia,  at 
the  time  of  the  sale  and  purchase,  represented  that  she  was  the 
absolute  owner,  in  fee  simple,  of  the  premises,  and  that  the  same 
were  free  and  clear  from  incumbrance,  which  representations,  it  is 
alleged,  were  false  and  fraudulent,  and  made  with  intent  to  deceive 
and  defraud  the  mortgagors.  And  the  defendants  claim  to  have  the 
damages,  incurred  by  the  mortgagors  by  means  of  such  false  repre- 
sentations, set  off  or  recouped  against  the  amount  due  by  the  said 
bond  and  mortgage.  The  mortgagors  are  in  possession  of  the  land, 
and  have  never  been  evicted  therefrom,  and  no  attempt  has  been 
made  to  disturb  their  possession.  The  said  Lydia  J.  Noyes  conveyed 
with  warranty. 

The  referee,  by  his  findings  of  fact,  negatives  the  fraud,  and  does 
not  pass  upon  the  question  whether  said  Lydia  J.  Noyes  had  a  good 
title  or  not ;  but  the  defendants  insist  that  the  finding  of  fact  that 
the  representations  made  by  Mrs.  Noyes  were  not  fraudulent  was 
contrary  to  the  evidence,  and  that  a  new  trial  should  be  ordered  for 
that  cause. 

The  claim  on  the  part  of  the  defendants  is,  that,  at  the  time  of  the 
conveyance,  the  said  Lydia  J.  Noyes  had  only  a  life  estate  in  the 
premises.  And  the  following  facts  were  proved,  or  are  claimed  by 
the  defendants  to  have  been  proved  :  Lydia  J.  Noyes  held  a  con- 
tract for  the  purchase  of  the  premises  in  question  from  Loren  Bash- 
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nell,  by  which  it  was  agreed  that,  upon  the  payment  of  certam  sums 
therein  specified,  at  the  times  therein  stated,  Bushnell  should  con- 
vey to  the  said  Lydia  J.  Noyes,  in  fee,  the  premises  in  question. 
While  she  held  this  contract,  and  when  a  portion  of  this  money  had 
been  paid  by  her,  she  was  induced  by  the  solicitation  of  her  then 
husband,  Nathan  Noyes,  now  deceased,  to  sign  an  instrument  of  the 
following  terms,  viz. : 

"Articles  of  agreement  between  Nathan  and  Lydia  Noyes,  as  fol- 
lows, viz. :  I,  Lydia  Noyes,  agree  to  let  Nathan  Noyes  have  the  use 
and  control  of  my  farm,  situated  in  the  town  of  Orleans,  in  the 
county  of  Jefferson,  lying  between  the  farm  of  Joseph  M.  Beckwith 
and  Columbus  Goodrich,  containing  twenty-five  acres,  to  have  the 
use  of  it  during  the  life  of  the  said  Nathan  Noyes,  and  after  his 
decease,  if  the  said  Lydia  Noyes  is  yet  living,  the  use  and  control 
of  the  premises  reverts  back  to  her ;  and  after  the  death  of  both  of 
the  above-named  parties,  the  said  Lydia  hereby  agrees  that  Malvina 
Noyes  is  to  have  all  the  said  Lydia's  right  and  title  to  the  same  by 
deed,  in  consideration  of  two  hundred  dollars  in  hand  paid. 

"Dated  at  Orleans  the  19th  day  of  June,  1850. 

(Signed)  "  LYDIA  J.  NOYES. 

"  In  presence  of  Joseph  M.  Beckwith." 

The  above  instrument  purports  to  have  been  proved  by  the  sub- 
scribing witness,  before  a  justice  of  the  peace,  on  the  1st  day  of 
September,  1860,  and  to  have  been  recorded  in  the  office  of  the 
clerk  of  Jefferson  county,  in  April,  1861. 

The  Malvina  Noyes  mentioned  in  the  said  instrument,  now  Mal- 
vina Forsyth,  is  a  daughter  of  Nathan  Noyes  by  a  former  marriage, 
and  was  at  the  time  of  the  execution  of  the  instrument  living  with 
her  father  and  step-mother  on  the  premises  in  question ;  and  she 
testifies  that  the  said  instrument  was  delivered  to  her  by  her  father 
and  step-mother  in  the  year  1861,  when  she  left  home  to  reside  in 
Chicago.  The  claim  of  the  defendants  is,  that  the  instrument  in  ques- 
tion created  a  title  in  the  said  Malvina  after  the  lives  of  Nathan  and 
Lydia  J.  Noyes,  by  way  of  covenant,  to  stand  seized  or  otherwise, 
and  that,  consequently,  the  title  conveyed  to  the  mortgagors  by 
Lydia  J.  Noyes  was  defective,  and  her  representations  that  she  had 
a  good  and  unincumbered  title  were  false  and  fraudulent. 
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After  the  making  of  the  instrument  hereinbefore  recited,  Bush- 
nell,  the  vendor  named  in  the  contract  of  sale,  conveyed  the  prem- 
ises to  Lydia  J.  Noyes  in  pursuance  of  the  agreement. 

It  is  claimed  by  the  defendants  that  the  plaintiff  is  not  a  bona 
fide  purchaser  for  value. 

The  question  then  arises,  whether  Malvina  Noyes,  now  Malvina 
Forsyth,  acquired  any  title  to  or  interest  in  the  premises  by  virtue 
of  the  instrument  in  question,  because,  if  she  did  not,  then  it  is 
wholly  immaterial  whether  the  finding  as  to  whether  the  representa- 
tions of  title,  made  by  Lydia  J.  Noyes  to  the  mortgagors  at  the 
time  of  the  sale  and  purchase,  were  fraudulent  or  not? 

The  instrument  purports  to  be  a  contract,  by  and  between  parties 
who  were,  at  the  making  of  it,  husband  and  wife,  and,  therefore, 
was  wholly  void  at  law.  The  instrument  does  not  purport  to  have 
been  sealed ;  it  is,  therefore,  neither  a  conveyance,  as  assumed  by 
the  counsel  for  the  appellant,  nor  a  covenant.  (1  Eev.  Stat.  [2d  ed.], 
p.  731,  §  137;  4  Kent's  Com.,  450.) 

It  could  not,  in  any  form,  operate  as  a  covenant  to  stand  seized  for 
the  benefit  of  Malvina,  because  it  was  not  founded  on  the  considera- 
tion of  blood  or  marriage.  Mrs.  Noyes,  the  supposed  grantor,  was 
not  connected  by  blood  to  Malvina,  so  that  if  the  instrument  of  the 
19th  of  June,  1858,  had  been  in  form  a  conveyance,  which  might 
have  otherwise  operated  as  a  covenant  to  stand  seized,  it  could  not 
have  so  operated  in  the  present  case  for  want  of  the  requisite  con- 
sideration. {Hayes  v.  Kershow^  1  Sandf.  Ch.,  258 ;  Gorwin  v.  Cor- 
wm,  6  N.  Y.,  342 ;  SohoU  v.  Bwrton,  13  Barb.,  173 ;  Rogers  v.  Eagle 
Fire  Ins.  Co.,  9  Wend.,  611 ;  4  Kent's  Com.,  493.) 

At  most,  and  without  reference  to  the  fact  that  the  contract  was 
between  parties  standing  in  the  relation  of  husband  and  wife,  and, 
therefore,  void,  the  instrument  was  nothing  more  than  an  agree- 
ment to  convey  to  Malvina  the  remainder  by  deed.  Though  the 
instrument  recites  a  pecuniary  consideration,  if  any  was  in  fact 
paid,  Malvina  was  a  stranger  to  the  consideration,  and  as  to  her,  it 
was  a  mere  voluntary  agreement  to  make  a  future  conveyance,  of 
which,  specific  performance  could  not  be  enforced,  according  to 
the  well-settled  principles  of  courts  of  equity. 

"We  are,  therefore,  of  the  opinion  that  the  finding  of  the  referee 
on  the  question  of  fraudulent  intent  on  the  part  of  Lydia  J.  Noyee, 
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is  wholly  immaterial,  and  that  for  anght  that  appears  in  the  case, 
Mrs.  Noyes  was,  at  the  time  of  the  conveyance  by  her,  seized  of  an 
absolute  estate  in  fee,  in  the  premises  which  she  conveyed,  and  to 
secure  a  part  of  the  purchase-money  unpaid  on  which,  the  bond  and 
mortgage  held  by  the  plaintiff  were  given. 

The  judgment  must  be  affirmed  with  costs  of  the  appeal  to  be 
paid  by  the  appellants. 

Present —  Mullin,  P.  J.,  Talooti  and  Smith,  J  J. 

Ordered  accordingly. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK  ex  bbl. 
THE  BOAED  OF  EDUCATION  OF  UNION  FREE 
SCHOOL  DISTRICT  NO.  2,  TOWN  OF  ONONDAGA, 
Appbllaot,    v.    JAMES    W.    HOOPER,    School    Commis- 

SIONEB,     ETC.,    ReSPONDBKT. 

School  eomffUssioner  ^  power  of ^  to  aUor  or  divide  union  free  achool  district — notice 

ae  to. 

A  School  Conunissioner  has  power,  under  the  laws  of  this  State,  to  alter  or  divide 

a  Union  Free  School  District. 
An  order  to  that  effect  cannot,  however,  be  made  without  giving  to  the  trustees 

of  the  district  a  week's  notice  that  at  a  time  and  place  specified  by  him  he  will 

hear  their  objections  to  the  proposed  alteration. 

Certiobari  to  review  the  action  of  the  respondent,  as  school 
commissioner,  in  making  an  order  dividing  Union  Free  School 
District  No.  2  of  the  town  of  Onondaga. 

J9.  PraM^  for  the  relator. 

Fuller  (&  Va/rm^  for  the  respondent. 

Mullin,  P.  J. : 

This  case  comes  before  ns  on  the  return  of  James  W.  Hooper, 
School  Commissioner  of  the  second  district  of  Onondaga  county, 
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to  a  writ  of  certiorwri  issued  upon  the  application  of  the  Board  of 
Education  of  the  Free  School  District  No.  2  of  the  town  of 
Onondaga. 

An  application  was  made  to  Commissioner  Hooper  to  divide 
the  Union  Free  School  district,  in  the  town  of  Onondaga,  so  as  to 
set  off  from  said  district  the  territory  embraced  in  the  village  of 
Danforth,  in  said  town.  The  commissioner  denied  the  application 
and  an  appeal  was  thereupon  taken  from  the  order  of  the  commis- 
sioner to  the  superintendent  of  public  instruction,  and  he  reversed 
the  order  and  directed  the  commissioner  to  proceed  and  divide  the 
district  in  conformity  to  the  prayer  of  the  petition  delivered  to  him 
for  that  purpose. 

In  obedience  to  this  order  the  commissioner,  on  the  3d  July, 
1877,  convened  the  board  of  trustees  of  said  union  school  district 
for  the  purpose  of  obtaining  their  consent  or  refusal  to  the  division 
of  the  district  and  they  passed  a  resolution  refusing  their  consent  to 
the  division  of  the  district,  five  of  the  trustees  voting  in  favor  of  the 
resolution  and  one  against  it.  On  the  fifth  July  tlie  commissioner 
made  and  filed  with  the  town  clerk  an  order  dividing  said  union 
school  district  and  forming  a  new  district  from  the  part  set  off, 
which  was  numbered  No.  29,  and  included  the  village  of  Danforth. 
As  the  trustees  of  the  union  district  refused  their  assent  to  the  divi- 
sion the  commissioner  directed  the  division  to  take  effect  on  the 
eighth  October  following.  On  the  same  day  the  commissioner 
served  on  the  trustees  of  the  union  district  school  a  notice  that  he 
had  made  and  filed  the  order  above-mentioned,  and  that  he  would 
meet  the  parties  interested  in  said  matter  at  the  school-house  in  said 
district  on  the  afternoon  of  July  thirty-first  to  hear  cause  why  his 
said  order  should  not  take  effect,  and  suggesting  to  them  to  request 
the  attendance,  at  the  time  and  place  specified,  of  the  town  clerk 
and  supervisor. 

After  the  decision  of  the  appeal  from  the  order  of  the  commis- 
sioner refusing  to  divide  said  union  district,  the  commissioner 
applied  to  the  superintendent  to  reopen  the  case  on  said  appeal  on 
the  ground  that  the  action  of  the  commissioner  might  have  injuri- 
ously affected  the  rights  of  the  trustees  of  said  district.  The  appli- 
cation .was  refused,  unless  within  ten  days  after  notice  of  the  decision 
a  supplemental  petition  was  filed  in  said  department  by  said  trustees 
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ahowing  that  their  rights  had  been  prejudiced,  and  giving  reasonB 
why  a  rehearing  should  be  granted.  This  order  was  dated  5th  July, 
1877.  A  supplemental  petition  was  presented  to  the  department  by 
the  trustees  of  said  district,  but  the  prayer  of  it  was  refused. 

The  relator's  counsel  asks  for  reversal  of  the  order  dividing  said 
school  district  on  two  grounds :  First.  Because  the  commissioner  has 
no  power  to  divide  or  alter  a  union  free  school  district ;  and,  second, 
that  the  order  of  the  commissioner  was  made  without  giving  to  the 
trustees  of  said  district  an  opportunity  to  be  heard. 

It  is  urged,  in  support  of  the  first  proposition,  that  the  legislature 
has  not  conferred  on  commissioners  of  schools  the  power  to  divide 
or  alter  a  union  school  district.  That  the  power  is  limited  to  dis- 
tricts other  than  free  school  districts ;  and  that  the  State  superin- 
tendent has  held  that  districts  of  the  kind  last  named  can  be  altered 
only  by  the  legislature,  and  the  legislature  has  on  several  occasions 
passed  laws  altering  the  free  school  districts. 

Union  free  school  districts  may  be  formed  in  any  school  district 
in  the  State  by  the  votes  of  the  inhabitants,  and  several  districts 
may  be  consolidated  into  a  single  district  by  the  inhabitants  of  the  sev- 
eral districts.  When  a  sitigle  district  is  converted  into  a  union  free 
school  district  the  only  effect  of  the  change  is  to  elect  a  different  body 
of  men  to  manage  its  affairs,  and  to  enable  them  to  raise  by  tax,  for 
the  support  of  the  school,  larger  sums  than  districts  qot  organized  as 
free  schools  are  permitted  to  raise,  and  to  enable  them  to  organize 
an  academical  department.  There  is  nothing  in  the  provisions  . 
authorizing  the  attainment  of  these  objects  that  interferes  with  the 
division  of  a  free  school  district  It  would  be  exceedingly  unwise  to 
forbid  the  alteration  of  free  school  districts,  as  the  same  causes 
must,  in  the  nature  of  things,  operate  upon  them,  rendering  altera- 
tions necessary,  that  operate  in  other  districts.  Villages  spring  up 
in  unlooked-for  localities,  rendering  it  necessary  to  erect  new  school- 
houses,  to  change  their  locations  for  the  convenience  of  the  inhabi- 
tants, and  no  reason  is  perceived  why  union  free  schools  should  be 
exempt  from  the  operation  of  the  same  causes. 

In  districts  formed  of  several  districts  or  parts  of  districts  the 
same  considerations  present  themselves  against  the  wisdom  or  pro- 
priety of  prohibiting  their  alteration.     Causes  affecting  unfavorably 
the  common  schools  are  constantly  at  work,  rendering  alterations  in 
Hun— Vo?-.  XIII,     8X 
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them  indispensably  necessary.  Popnlation  changes  by  deaths  and 
removals ;  the  yonng  grow  older  and  leave  the  schools,  and  there 
may  not  be  others  to  fill  their  places  —  as  farmers  grow  richer  they 
buy  up  the  small  farms,  and  the  celler  removes  to  the  west. 
Streams  on  which  mills  were  erected,  and  gave  support  to  a  consid- 
erable population,  dry  up,  and  the  people  look  elsewhere  for  bread. 
Ko  sane  mau  can  disregard  these  considerations ;  they  must  be 
provided  for  or  public  interests  must  suffer.  It  is  true  the  legis- 
lature has  not,  in  terms,  authorized  the  alteration  of  union  free 
school  districts,  nor  was  it  necessary;  the  power  is  given  in  language 
sufficiently  comprehensive  to  embrace  them ;  and  no  reason  can  be 
assigned  why  they  should  not  be  subject  to  alteration  as  the  other 
districts  of  the  State. 

Since  the  amendment  of  the  Constitution  forbidding  the  legisla- 
ture to  pass  special  laws  in  cases  in  which  relief  can  be  granted  by 
general  laws,  school  districts  cannot  be  altered  by  legislation  as  we 
have  no  general  laws  on  the  subject.  The  opinion  of  the  State 
superintendent  is  entitled  to  the  highest  respect,  but  superintendents 
differ  in  their  views  of  the  law  as  to  the  power  to  alter  union  school 
districts.  The  present  superintendent  has  decided  in  this  case  that 
the  power  exists.    I  am  constrained  to  concur  with  him. 

By  section  4  of  title  6  of  the  Code  of  Public  Instruction  the  com- 
missioner, when  he  makes  an  order  altering  a  school  district,  is 
required  to  give  the  trustees  a  week's  notice  that  at  a  time  and  place 
specified  by  him  he  will  hear  their  objections  to  the  alteration. 
After  the  reversal  of  the  commissioner's  decision  not  to  alter  the 
district  he  served  the  notice  required  by  the  section  last  mentioned 
and  designating  the  afternoon  of  the  31st  July,  1877,  as  the  time 
and  the  school-house  of  the  district  as  the  place  for  hearing  the  par- 
ties in  opposition  to  said  order.  It  does  not  appear  that  the  com- 
missioner or  the  trustees  appeared  at  the  time  and  place  designated, 
nor  that  any  thing  was  done  in  reference  to  it. 

The  trustees,  as  the  representatives  of  the  inhabitants,  had  the 
right  to  be  heard  before  the  order  would  become  obligatory,  and 
they  could  not  be  deprived  of  that  right.  Under  the  presumption 
of  the  due  performance  of  official  duty  we  might  proceed  on  the 
assumption  that  the  commissioner  appeared  at  the  time  and  place 
designated  by  him,  but  the  papers  before  us  forbid  that  assumption. 
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The  commissioner,  in  his  return,  says  that  subsequently  to  the  ser- 
vice of  the  notice  of  the  order  altering  the  district,  on  the  trustees, 
and  designating  a  time  and  place  for  hearing  them  in  opposition  to 
said  order,  it  was  withdrawn  by  direction  of  the  State  superintend- 
ent, so  that  it  is  conclusively  proved  that  the  trustees  have  never  been 
given  an  opportunity  to  be  heard  as  by  law  they  should  have  been. 

Neither  the  superintendent  nor  the  commissioner  could  deprive 
the  trustees  of  this  statutory  right.  {Fonda  v.  OcmdL  ApprodaerSy 
1  Wend.,  288 ;  The  People  ex  rd.  Citizens^  Oas-UgfU  Co,  v.  The 
Booflrd  of  A%9es%(yr%^  89  N.  Y.,  81;  People  v.  Bd,  of  Polic^j  id., 
506.) 

For  this  defect  in  the  proceedings  the  order  of  the  commissioner 
must  be  reversed. 

The  question  in  relation  to  the  injunction  is  reserved,  until  it  is 
definitely  decided  whether  the  district  shall  be  divided. 

Present  —  Mullin,  P.  J.,  Talooti  and  Smiih,  J  J. 

Proceedings  reversed. 


OHAKLES  A.  SWEET,  Appellant,  v.  THE  BUFFALO,  NEW 
YORK  AND  PHILADELPHIA  RAILWAY  COMPANY, 
Respondent. 

AcguiHtum  of  fee  of  land  by  city  —  U9es  to  which  it  may  apply  it. 

By  chapter  547  of  1864,  the  city  of  Buffalo  was  authorized  to  lay  out  a  public 
ground  for  the  purpose  of  maintaining  and  protecting  a  sea-wall  or  breakwater 
along  the  shore  of  Lake  Erie,  and  to  acquire  title  in  fee  to  the  necessary  lands 
by  compulsory  proceedings  and  by  conveyances.  The  act  provided  that,  upon 
payment  or  tender  to  the  owner  of  the  compensation  awarded  for  said  land, 
the  fee  thereof  should  vest  in  the  city  for  the  said  purpose.  Subsequently,  the 
defendant,  acting  in  pursuance  of  a  permit  from  the  common  council,  laid  its 
track  upon  the  said  land  and  used  the  same  for  its  road.  This  action  of 
ejectment  was  brought  by  the  plaintiff,  who  owned  a  portion  of  the  land  when 
it  was  taken  by  the  city,  claiming  that  the  city  could  confer,  and  the  plaintiff 
acquire,  no  right  £6  use  the  land  for  that  purpose;  and  that,  as  against  defend- 
ant, plaintiff  was  entitled  to  its  possession. 

BM,  that  as  the  fee  was  vested  in  the  city,  and  as,  under  no  circumstances,  could 
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the  land  revert  to  the  plaintiff,  he  had  no  greater  right  to  complain  of  the  wae 
of  the  land  by  the  defendant  than  any  other  citizen.  That  in  any  event  an 
action  in  ejectment  could  not  be  maintained. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

A.  P.  Lammg^  for  the  appellant.  The  act  conferring  the  power 
and  delegating  the  right  of  eminent  domain  to  the  city  for  this  spe- 
cific public  use  is  to  be  strictly  pursued  and  cannot  be  extended  by 
impRcation,  or  beyond  what  is  expressed,  except  as  necessary  to 
accomplish  the  purpose  for  which  it  was  granted ;  beyond  that  the 
statute  creating  the  power  is  to  be  strictly  construed  and  limited  to 
the  use  and  purpose  expressed.  (Potter's  Dwarris  on  Statutes, 
257 ;  VcmTvom  v.  Dorrcmce^  2  DalL,  316 ;  In  re  N,  Y.  amd  H.  B. 
JR.  R.  Co.  V.  Kip  et  al.,  46  N.  Y.,  546 ;  R.  amd  S.  S.  R.  R.  Co. 
V.  Bamsy  43  id.,  137,  146;  JV^mvdl  v.  Wheder,  48  id.,  486; 
jEp  pa/rte  Ward,  52  id.,  39.)  The  word  "  fee,"  as  used  in  the  act, 
does  not  import  an  estate  of  inheritance  or  perpetuity,  it  is  used 
rather  to  create  an  interest,  ptMioi  juris,  to  continue  so  long 
as  it  is  required  for  that  purpose,  and  to  the  extent  necessary  to 
carry  out  the  intention  of  the  act,  being  according  to  the  primary 
definition  by  Blackstone,  "  an  estate  held  of  a  superior."  (2  Bl. 
Com.,  105.)  The  city,  under  this  act,  could  take  what  was  needful 
to  effectuate  this  purpose,  and  the  original  owner  was  deprived  of 
nothing  more.  {People  v.  Keam,  27  N.  T.,  196,  197.)  Again, 
the  strict  or  technical  definition  of  the  term  "  fee  "  is  not  to  control 
as  to  character  of  the  estate  created.  (2  Rev.  Stat.,  chap.  1,  tit.  5, 
§  2 ;  Bridges  v.  Pierson,  45  N.  Y.,  604 ;  DenUng  v.  Rogers,  22 
Wend.,  489.)  Taking  the  whole  statute  together  for  the  purpose 
of  determining  what  power  the  legislature  intended  to  confer  it  is 
manifest  that  the  city  acquired  an  easement  or  servitude  in  the  land 
and  not  the  title,  and  that  it  was  all  that  was  necessary  to  be  acquired 
for  the  purpose  of  effectuating  the  object  of  the  statute  and  is  within 
the  exact  legal  definition  of  the  term,  viz. :  "A  liberty,  privilege  or 
advantage  in  land,  without  profit,  existing  distinct  from  an  owner- 
ship in  the  soil."  {Pomeroy  v.  Mills  et  al.,  3  Vt,  208;  1  CrabVs 
Real  Prop.,  125,  §  115.)  The  rights  to  the  land  thus  appropriated 
when  no  longer  required  for  the  use  specified  would  become  abeo- 
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lute  in  the  owner  since  it  is  apparent,  from  a  fair  construction  of 
the  statute,  that  it  was  not  the  intention  of  the  legislature  to  vest  an 
absolute  title  in  the  city  by  these  proceedings,  or  any  title  beyond 
what  was  necessary  for  the  purpose  designated.  A  greater  estate  or 
right  in  lands  cannot  be  taken  for  a  public  use  than  is  declared 
necessary  and  is  actually  applied  to  it.  {Matter  of  AUxmy  Street^ 
11  Wend.,  160,  151 ;  Matter  of  Cherry  Si/reet,  19  id.,  667 ;  Barhaw 
V.  Tawnsendy  1  Mylne  &  Keene,  606 ;  Hooker  v.  W.  a/nd  N.  T.  R. 
Co.,  12  Wend.,  371 ;  Dunham  v.  Willianie,  36  Barb.,  137.)  This 
statute  does  not  purport  to  vest  the  title  in  the  city  for  ever,  but 
simply  for  the  limited  use ;  and  by  restraining  the  power  of  aliena< 
tion  to  the  United  States  for  the  same  purpose  raises  the  implication 
that  it  cannot  be  conveyed  to  any  other  person,  or  for  any  other 
use,  so  that  there  is  a  resulting  use  as  to  the  residue  by  implication 
of  law  in  favor  of  the  grantor.  (2  Fonbl.  Eq.  [2d  English  ed.], 
132;  1  id.,  439;  4  Kent  Com.  [5th  ed.],  306;  1  Cruise  Dig.,  399, 
tit.  11;  chap.  4,  §§  20,  32,  34.)  The  plaintiff  having  the  title  to  the 
land  in  question  subject  to  the  right  of  the  city  to  use  it  for  the 
purposes  of  a  sea-wall  may  maintain  trespass  against  any  one  entering 
upon  it  for  any  other  purpose  than  to  construct  or  maintain  the 
same,  or  ejectment  to  recover  possession,  if  acquired  for  any  other 
purpose,  or  an  action  to  restrain  the  use  or  appropriation  of  the 
land  by  which  the  owner's  right  will  be  impaired  or  the  burden 
upon  his  estate  increased.  (  WiMams  v.  The  N.  Y.  C  R.  R.  Co., 
16  K  Y.,  97 ;  Creigh  v.  R,  and  B.  R.  R.  Co.,  37  id.,  404 ;  Brondge 
V.  Warner,  2  Hill,  145 ;  Mahcme  v.  If.  T.  C.  R.  R.  Co.,  24  K  T., 
658 ;  Carpmter  v.  O.  and  S.  R.  R.  Co.,  24  id.,  655 ;  Wager  v. 
Tray  Union  R.  R.  Co.,  25  id.,  526 ;  Lozier  v.  The  N.  T.  C.  R. 
R.  Co.,  42  Barb.,  465.) 

Sherman  8.  Rogers,  for  the  respondent. 

MULLIN,  P.  J. : 

In  1864  the  legislature  passed  an  act  entitled  ^^An  act  authorizing 
the  common  council  of  the  city  of  Buffalo  to  lay  out  a  public  ground 
for  the  purpose  of  maintaining  and  protecting  a  sea-wall  or  break- 
water, along  the  shore  or  margin  of  Lake  Erie."  (Chap.  547  of  the 
Laws  of  1864.) 
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By  the  first  section  of  said  act  the  common  council  was  author- 
ized to  lay  out,  make  and  open  a  public  ground  in  said  city  for  the 
purposes  mentioned  in  the  title  of  said  act,  and  it  was  also  author- 
ized to  acquire  title  to  the  strip  of  land  required  for  such  purposes 
in  the  same  manner  as  the  common  council  was,  by  the  charter  of 
said  city,  to  acquire  lands  for  laying  out  streets  and  highways  in 
said  city.  The  city  was  also  empowered  to  acquire  title  to  the  land 
by  conveyance  from  the  owner.  It  was  provided  by  the  same  sec- 
tion that,  upon  payment  or  tender  to  the  owner  of  the  compensation 
awarded  for  said  land,  the  fee  thereof  should  vest  in  the  city  for  the 
purpose  aforesaid,  and  thereafter  the  said  land  should  remain  a  public 
ground  for  the  maiDtenance  and  protection  of  a  sea-wall  or  break- 
water. The  city  acquii-ed  title  to  the  strip  of  land  mentioned  in  the 
statute  for  the  purposes  specified  therein.  The  plaintiff  was  the 
owner  of  said  land  when  proceedings  were  instituted  to  acquire 
title. 

In  1874  the  common  council,  by  the  votes  of  two-thirds  of  its 
members,  gave  permission  to  the  defendants  to  lay  its  track  and  run 
its  locomotives  and  cars  on  and  along  the  piece  of  ground  taken  for 
the  breakwater.  The  defendants,  in  pursuance  of  the  permission 
thus  granted,  laid  the  track  of  its  road  over  said  strip  of  land  and 
has  ever  since  run  its  engines  and  cars  over  the  same. 

In  May,  1874,  the  person  owning  said  premises,  at  the  time  the 
city  acquired  title  thereto,  conveyed  the  same  to  the  plaintiff  in  this 
action,  who  sues  to  recover  possession  of  said  strip  of  land,  on  the 
ground  that  the  city  acquired  the  land  for  the  purpose  of  a  sea-wall 
to  protect  the  shore  of  the  lake  from  being  washed  away  by  the 
waters  of  the  lake ;  and  that  the  defendant  could  not  acquire  legal 
right  to  lay  its  track  and  run  its  trains  over  said  premises ;  and 
that,  as  against  defendant,  the  plaintiff  is  the  legal  owner  of  the 
premises,  and  entitled  to  the  possession.  The  defendant,  in  its 
answer,  denied  the  complaint,  and  set  up,  by  way  of  defense,  the 
acquisition  of  the  fee  of  said  land  by  the  city,  and  a  license,  by 
the  votes  of  two-thirds  of  the  members  of  the  common  council,  for 
defendant  to  locate  its  tracks  and  run  its  trains  thereon.  On  the 
trial  at  Special  Term  the  facts  were  agreed  upon,  and  the  court 
ordered  judgment  dismissing  the  complaint,  and  from  it  the  plain- 
tiff appeals. 
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Chancellor  Kent,  in  his  Commentaries  (vol.  4,  p.  5),  speaking  of 
a  title  in  fee,  says  it  is  an  estate  of  perpetuity,  and  confers  an 
unlimited  power  of  alienation,  and  no  person  is  capable  of  having 
a  greater  estate  or  interest  in  land. 

When,  therefore,  the  city,  by  virtue  of  the  proceedings  author- 
ized by  the  act  of  1864,  acquired  the  fee  of  the  land  for  a  break- 
water, the  title  of  the  owner  was  completely  divested,  and  he  had 
thereafter  no  other  or  greater  interest  in  said  land  than  any  other 
citizen  of  Buffalo.  He  had  no  color  of  title  on  which  to  sustain  an 
action  of  ejectment.  The  title  can  in  no  contingency  revert  to  the 
original  owner  or  her  grantees ;  and  I  apprehend  that  the  plaintiff 
has  no  greater  or  better  right  to  complain  of  the  use  of  the  prem- 
ises by  the  defendant  than  has  every  other  inhabitant  of  the  city. 

If  the  plaintiff  had  the  right  to  insist  that  the  city  could  not  law- 
fully consent  to  the  use  of  the  premises  for  any  other  purpose  than 
that  for  which  it  was  acquired,  that  would  not  entitle  him  to  main- 
tain ejectment. 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Mullin,  P.  J.,  and  Smith,  J. ;  Taloott,  J.,  not  sitting. 
Ordered  accordingly. 


THOMAS  A.  HUNGERFORD,  as  Reoeivee,  etc..  Respondent, 
.     V.  AARON  CARTWRIGHT,  WILLIAM  H.  STRAIGHT 
AND  MALINTHA  C.  STRAIGHT,  Appellants. 

AMignmerU  of  property ,  in  eonsid&rcUion  of  a  covenant  by  the  aseiffnee  to  support  the 
assignor — does  not  constitute  a  trust. 

This  action  was  brought  by  the  plaintiff,  as  receiver  of  one  C,  appointed  in  pro- 
ceedings supplementary  to  an  execution  issued  upon  a  judgment  recovered 
against  the  latter.  After  the  creation  of  the  debt  upon  whiqh  the  judgment  was 
recovered,  C.  entered  into  a  written  agreement  with  one  S.,  his  son-in-law,  by 
which  he  conveyed  to  S.  all  his  personal  property  and  a  contract  for  the  purchase 
of  land,  amounting,  in  all,  in  value,  to  about  $2,100;  and  S.  agreed,  in  considersr 
tion  thereof  to  support  the  said  C.  during  his  life,  and  his  minor  son  until  he 
attained  the  age  of  sixteen  years,  and  to  send  the  latter  to  a  common  school 
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[n  this  action,  brought  by  plaintiff  to  annul  the  transfer,  sell  the  property  and 
pay  the  debt  from  the  avails,  the  court  held  that  the  transfer  was,  in  fact,  an 
assignment  of  said  property  in  trust  for  the  use  of  C,  and  such  trust  was  void 
as  against  the  creditors  of  the  latter.    Rdd,  that  this  was  error. 

Appeal  from  a  judgment  in  favor  of  the  plaintifi,  entered  npon 
the  trial  of  this  action  by  the  court  without  a  jury. 

Theo.  S,  Decmj  for  the  appellants. 

J.  P.  Vamiimy  for  the  respondent. 

MULLIN,  P.  J* : 

On  the  6th  July,  1875,  M.  S.  Crabb  and  the  defendant  Aaron 
Oartwright  made  and  delivered  their  promissory  note  for  $200  to 
Brewerton,  Gordon  &  Co.,  payable  three  months  after  date  at  the 
First  National  Bank  of  Lockport.  Orabbwas  the  principal  debtor, 
and  Cartwright  his  surety.  A  judgment  was  recovered  on  this  note 
against  the  makers,  by  the  payees,  on  the  18th  November,  1875, 
and  an  execution  thereon  duly  issued  to  the  sheriff  of  Monroe 
county,  who  returned  the  same  unsatisfied  on  the  3d  December, 
1875.  Proceedings  supplementary  to  the  execution  were  thereupon 
commenced  against  the  defendant  Cartwright,  which  resulted  in 
the  appointment  of  plaintiff  as  receiver  of  the  property  of  said 
Oartwright. 

It  appeared,  in  the  course  of  the  supplementary  proceedings, 
that  when  Cartwright  signed  the  note  he  was  the  owner  of  a  con- 
siderable amount  of  personal  property ;  and  that  afterwards,  and  on 
or  about  the  23d  August,  1875,  he  entered  into  a  contract,  in  writing, 
with  one  Wm.  H.  Straight,  his  son-in-law,  under  the  hands  and 
seals  of  both  parties,  whereby,  in  consideration  of  the  covenant  of 
Straight  to  support  Cartwright  during  his  life,  and  his  minor  son 
until  he  attained  the  age  of  sixteen  years,  and  send  him  to  the  com- 
mon school,  he,  Oartwright,  conveyed  to  Straight  his  property,  and 
released  him  from  certain  claims  he  (C),  had  against  him.  Cart- 
wright also  transferred  to  said  Straight  a  contract  for  the  sale  and 
conveyance  of  land  to  one  Albert  E.  Polock.  The  whole  value  of 
property  thus  conveyed  was  $2,100. 

The  plaintiff,  after  his  appointment  as  receiver,  demanded  of 
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Straight  and  his  wife  the  property  above  mentioned,  who  refused  to 
deliver  the  same,  and  then  this  action  was  commenced  to  annnl  said 
transfer  by  Cartwright,  and  for  authority  to  the  plaintifi  to  sell 
said  property^  and  out  of  the  avails  to  pay  the  judgment  above 
mentioned  and  the  costs  of  this  action. 

Straight  and  his  wife  were  served  with  process,  and  they 
appeared,  and,  in  their  answers,  they  allege  that  the  transaction 
between  Straight  and  Cartwright  was  in  perfect  good  faith,  and 
without  any  intention  to  defraud  C.'s  creditors ;  and  they  set  forth 
the  reasons  why  they  could  not  be  held  to  be  guilty  of  fraud. 
He  also  avers  that,  before  the  signing  of  the  note  by  C,  he 
(Straight)  had  supported  said  C.  and  his  minor  son,  and  advanced 
money  for  their  benefit ;  and  he  had  supported  them  after  the  note 
was  given,  and  before  the  assignment  by  C.  to  him,  all  of  which 
was  done  under  and  in  pursuance  of  a  verbal  agreement  entered 
into  before  the  written  contract  was  executed,  and  which  was  sub- 
stantially the  same  as  the  written  agreement. 

Mrs.  Straight  avers  that  she  had  no  dealings  with  0.,  but  that  she 
obtained  the  land  contract  from  her  husband.  The  defendants  also 
insist,  in  their  answers,  that  Aaron  Cartwright,  Jr.,  should  be  made 
a  party  defendant. 

The  cause  came  on  for  trial  at  a  Special  Term  in  Rochester,  and 
the  parties  conceding  the  facts  to  be  substantially  as  stated  above, 
the  court  overruled  defendants'  objections  to  the  maintenance  of 
the  action  because  of  the  non-joinder  of  the  younger  Cartwright. 

The  counsel  for  Mrs.  Straight  moved  that  the  cause  be  dismissed 
as  to  her,  on  the  ground  that  she  was  improperly  made  a  defendant. 
The  motion  was  denied,  and  defendants'  counsel  excepted. 

The  defendants  moved  for  a  nonsuit  on  the  grounds : 

First.  That  the  facts  proved  did  not  constitute  a  cause  of  action. 

Second.  That  no  trust  was  expressed  or  declared  by  said  contract, 
and  plaintiff  could  not  recover  under  his  complaint. 

The  motion  was  denied,  and  defendants'  counsel  excepted. 

The  defendants  then  offered  to  prove  that  the  contract  set  forth  in 
the  complaint,  and  the  several  assignments  of  property  and  choses  in 
action  were  given,  and  entered  into  for  other  considerations  than  are 
set  out  in  the  contract,  and  specificaUy  as  they  were  set  out  in  the 
answer  of  the  defendant  Straight,  which  considerations  entered  into 
Hun— Vol.  XIH        82 
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and  formed  a  part  of  the  consideration  for  the  contract  and  assign- 
ment. The  plaintiflPs  counsel  objected  to  the  evidence.  The  court 
sustained  the  objection  and  excluded  the  evidence,  and  defendants' 
counsel  excepted.  The  court  thereupon  held  and  decided  that  the 
contract  for  support  and  the  transfer  of  the  property  must  be  con- 
strued together,  and  thus  construed  they  constitute  an  assignment 
of  said  property  in  trust  for  the  use  of  said  C,  and  that  such 
assignment  is  void  as  agamst  the  creditors  of  C,  and  as  against  the 
plaintiff  in  this  action,  and  he  further  held  that  plaintiff  was  enti- 
tled to  judgment  against  the  defendants  as  demanded  in  the  com- 
plaint.    To  the  conclusions  of  law  the  defendants'  counsel  excepted. 

I  regret  that  the  learned  judge  who  tried  this  cause  did  not  give 
his  reasons  for  the  conclusions  of  law  at  which  he  arrived,  as  it  would 
enable  us  the  better  to  comprehend  his  views,  as  well  in  regard  to 
the  facts  as  the  law.  The  respondent's  counsel  in  his  points  repeats 
this  position  taken  by  the  judge,  but  refers  to  no  authority  in  sup- 
port of  them. 

The  contract  between  Straight  and  Cartwright  is  merely  an  agree- 
ment by  the  former  to  support  the  latter  and  his  son,  in  consid- 
eration of  the  conveyance  of  the  property  mentioned  in  it.  The 
word  "trust"  is  not  mentioned  in  it,  nor  any  language  from 
which  the  intention  to  create  a  trust  can  be  inferred.  If  this  con- 
tract between  the  parties  creates  a  trust,  then  one  is  created  in  every 
deed  of  land  and  every  transfer  of  personal  property  that  is  made. 
I  have  searched  with  some  care,  but  am  wholly  unable  to  find  any 
authority  for  holding  the  contract  between  the  parties  to  be  a  trust. 
And  I  am  persuaded  that  no  case  can  be  found  which  would  author- 
ize this  or  any  other  court  to  appropriate  the  property  conveyed  to 
Straight  to  the  support  of  C.  and  his  son,  or  restrain  its  appropria- 
tion to  any  other  use. 

The  respondent's  counsel  seems  to  insist  that  the  transfer  to 
Straight  and  his  wife  should  be  held  to  create  a  trust  for  the  benefit 
of  C,  because  if  not  so  held  the  judgment  creditors  could  not  reach 
the  property  in  payment  of  their  debt.  The  creditors  would  not 
object  to  having  such  an  instrument  declared  to  be  a  trust,  pro- 
vided the  property  was  applied  in  payment  of  their  debts,  but  I 
do  not  think  the  argument  would  be  appreciated  by  any  one  else. 

The  return  of  the  execution  nuUa  bona  WBis  prima  facie  evidence 
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of  inBolvency  and  gave  a  court  of  equity  junBdiction  to  entertain  an 
action  to  set  aaide  any  and  all  fraudulent  transfers  by  a  judgment 
debtor  of  his  property,  and  to  apply  the  property  fraudulently  trans- 
ferred to  the  payment  of  his  judgment  creditors.  Evidence  to  show 
that  the  judgment  debtor  had  property  not  transferred,  sufficient  to 
satisfy  the  judgment  against  him,  is  not  competent  on  the  trial  of 
the  creditor's  suit.  If  the  fact  was  so  the  remedy  of  the  debtor  was 
by  motion  to  set  aside  the  return  and  thus  compel  the  creditors  to 
get  a  truthful  return. 

As  this  case  has  not  been  tried  on  the  ground  that  the  conveyance 
was  fraudulent  as  against  the  judgment  creditor,  I  will  leave  the 
discussion  of  that  question  until  the  case  is  again  tried  and  the  par- 
ties are  heard  in  reference  to  it  if  they  shall  so  desire.  The  judg- 
ment is  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

Present — Mullin,  P.  J.,  Taloott  and  Smtth,  JJ. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


MORRIS  F.   SHEPPARD,  Plaintiff,  v.  FRANK  EARLES, 

Defendant. 

Sale  of  property  under  chattel  mortgage — no  impUed  vxvrranty  of  tiUe  arises. 

Upon  a  sale  of  property,  by  virtue  of  a  chattel  mortga^,  the  proceeding  is 
notice  to  the  public  that  the  mortgagee  is  selling  not  his  own  title  to  the  prop- 
erty, but  that  which  he  has  acquired  through  the  mortgage,  and  no  warranty 
of  title  of  the  property  so  sold  is  to  be  implied  against  the  mortgagee. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  in  favor  of  the 
plaintifE. 

Brovm  cfe  Wood,  for  the  plaintiff.  The  defendant,  in  selling  the 
horse  to  the  plaintiff,  must  be  held  to  have  warranted  the  title. 
{Defreeze  v.  Trumper,  1  Johns.,  274 ;  Mo  Coy  et  al.  v.  Aroher,  3 
Barb.,  828.)  It  is  immaterial  even  if  buyer  have  notice  of  a  prior 
daim,  aa  for  instance  a  levy.    He  may  purchase  and  rely  on  the 
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warranty.  {Dresser  v.  Ainsworth^  9  Barb.,  619 ;  opinion  of  Justice 
Welles,  626 ;  Story  on  Contracts,  §§  832,  833,  and  note.)  The 
plaintiff  having  alleged  and  proved  his  special  damage,  i.  e.^  the 
action  against  him,  the  notice  to  defendant  and  his  failure  to  defend, 
the  recovery  against  him  and  his  own  costs  and  expenses  in  the 
defense,  is  entitled  to  judgment  for  the  full  amount  of  the  recovery 
and  his  expenses.  {Brewster  v.  Covmibrymam,^  12  Wend.,  446 ;  Ddor 
wwre  Bcmk  v.  Ja/rmSy  20  N.  Y.,  226  ;  Whitney  v.  National  Ba/nJky 
45  id.,  303.) 

D,  B.  Prosser^  for  the  defendant.  The  rule  of  implied  warranty 
is  founded  upon  the  ground  that  a  party  in  the  possession  of  per- 
sonal property,  and  selling  it  as  his  own,  is  bound  to  know  the 
source  of  his  title,  and  whether  he  is  the  owner  or  not.  {Hoe  et  cU. 
V.  Sanborriy  21 JN.  Y.,  552.)  Unless  the  party  selling  is  in  the  pos- 
session, it  is  well  settled  that  there  can  be  no  implied  warranty. 
{McCoy  et  oL,  v.  Archer^  3  Barb.,  323;  Edick  v.  Ofm,  10 
id.,  445 ;  Soranton  et  al.  v.  Cla/rk^  39  N.  Y.,  220.)  The  most 
that  the  plaintiff  would  have  been  entitled  to  recover,  even  if 
there  could  be  a  warranty  implied,  was  the  sum  of  sixty-five  dollars 
and  fifty  cents,  paid  by  him  to  the  defendant,  and  the  interest  and 
costs.  It  has  been  frequently  held  that  the  warranty  of  the  title  of 
personal  property  was  similar  to  the  covenant  for  quiet  enjoyment. 
Under  such  a  covenant  the  plaintiff  can  recover  only  the  sum  paid, 
with  interest  and  costs.  {McCoy  v.  Archer,  3  Barb.,  323  ;  Bew  v. 
Barber,  3  Cowen,  286  ;  Burt  v.  Betoey,  40  K  Y.,  283  ;  S.  0.,  31 
Barb.,  540 ;  Sweetman  v.  Prince,  36  K  Y.,  224,  page  233  at  the  end 
of  the  opinion.) 

MULLIN,  P.  J. : 

This  action  is  brought  to  recover  of  the  defendant  damages  for  a 
breach  of  warranty  of  the  title  to  a  horse,  sold  by  the  defendant  upon 
a  chattel  mortgage  given  to  the  plaintiff  by  John  O'Neil,  to  secure 
the  payment  of  fifty  doUars  on  the  first  of  October  next  after  date 
of  said  mortgage.  The  mortgage  was  dated  14th  April,  1875,  and 
was  upon  a  pair  of  horses  and  a  wagon. 

When  the  debt  became  due  it  was  not  paid,  and  defendant  deliv- 
ered the  mortgage  to  one  Payneer  to  get  the  money  upon  it,  and  if 
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not  paid  to  sell  .the  mortgaged  property.  On  the  27th  December, 
1875,  the  debt  not  having  been  paid,  Payneer  took  possession  of 
one  of  the  horses  and  sold  it  at  public  auction  to  the  plaintiff,  who 
was  the  highest  bidder,  and  he  paid  the  purchase-money.  Soon 
after  the  sale,  Catharine  O'Keil  claimed  that  the  horse  sold  was  hers, 
and  she  sued  the  plaintiff  and  recovered  judgment  against  him  for 
the  value  of  the  horse,  together  with  costs  of  the  action. 

The  plaintiff  then  brought  this  action,  and  on  the  trial  the  court 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of  the 
judgment  recovered  against  him  by  Mrs.  O'Neill  and  the  costs  paid 
by  him  to  his  own  counsel  for  defending  the  action.  It  appeared 
upon  the  trial  that  the  phuntiff,  after  the  action  was  brought 
against  him,  gave  notice  of  that  fact  to  the  defendant  and  requested 
him  to  defend  the  action.  This  the  defendant  refused  to  do. 
A  witness  for  the  defendant  testified  that  during  the  sale,  and 
before  the  horse  was  struck  off  to  the  plaintiff,  he  informed  the 
plaintiff  that  Mrs.  O'Neil  claimed  the  horse  to  be  her  property  and 
that  she  was  going  to  sue  for  it.  The  plaintiff  was  examined  as  a 
witness  in  his  own  behalf,  and  denied  that  he  was  informed,  before 
the  horse  was  struck  off  to  him,  of  the  claim  of  Mrs.  O'Neil. 

It  is  well  settled  that  on  a  sale  of  personal  property  by  a  person 
in  possession  a  warranty  of  title  is  implied.  (1  Wait's  L.  and  P., 
530 ;  McCoy  v.  Artcher^  3  Barb.,  323 ;  Sorcmton  v.  Clark,  39  id., 
273 ;  Defreeze  v.  Tremper,  1  Johns.,  274.)  But  when  the  sale  is 
made  by  an  officer  or  trustee  no  warranty  of  title  is  implied* 
(1  Chitty  on  Con.,  626,  note  10.)  It  seems  to  me  that  a  warranty 
of  title  of  property  sold  by  virtue  of  a  chattel  mortgage  should  not 
be  implied  against  the  mortgagee.  The  proceeding  is  notice  to  the 
public  that  he  is  not  selling  his  own  title  to  the  property,  but  the 
title  he  acquired  through  the  mortgage.  {Btcdderow  v.  Hwntvng 
ton,  3  Sandf.,  262.)  If  I  am  right  in  this,  the  recovery  against 
defendant  for  the  costs  of  the  suit  brought  by  Mrs.  O'Neil  was 
illegal. 

New  trial  granted,  costs  to  abide  event. 

Present  —  Mullin,  P.  J.,  Talcott  and  Smith,  J  J. 
New  trial  ordered,  costs  to  abide  the  event. 
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lEENA  M.  WARNER,  ADMmisTBATRix,  bto.,  of  JOEL  B 
WARNER,  Deobasbd,  Appellant,  v.  MARIA  MILLER 
Bespondent. 

Bepairi  to  boat — UcUnlity  of  own&r  for —  vihen  credit  gw&n  to  captain. 

Plaintiff's  intestate  made  repairs  upon  a  canal  boat  owned  by  the  defendant,  in 
pursuance  of  orders  received  from  the  captain  of  the  boat.  Subsequently,  the 
captain  paid  to  the  plaintiff  a  portion  of  the  bill,  and  gave  his  note  for  the 
balance.  The  plaintiff,  without  returning  the  note,  brought  this  action  after 
its  maturity  against  the  defendant. 

Held,  that  the  acceptance  of  the  note  of  the  captain,  without  explanation,  was 
sufficient  to  show  that  the  credit  was  given  to  him,  and  not  to  the  owner,  and 
that  plaintiff  could  not  recover. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

S.  N.  Daday  for  the  appellant. 

Pwrdee  <&  Piper,  for  the  respondent. 

MULLIN,  P.  J. : 

In  August,  1874,  the  defendant  was  owner  of  the  canal  boat  "  E. 
S.  Pardee,"  of  Fulton.  Jerofne  E.  Miller,  the  defendant's  husband, 
was  the  master  of  said  bo^^t.  By  the  direction  of  the  captain,  plain- 
tiffs intestate  made  repairs  on  said  boat  to  the  amount  of  seventy 
dollars  and  sixty-three  cents. 

In  December,  1874,  the  captain  paid  to  the  plaintiff,  the  admin- 
istratrix of  the  estate  of  her  late  husband,  twenty-five  dollars  upon 
said  bill  and  gave  his  note  for  forty-five  doDars  and  sixty-three  cents, 
the  balance  of  said  bill,  payable  eight  months  after  date  with  inter- 
est. Plaintiff  held  said  note  at  the  time  of  the  trial  and  no  part  of 
it  has  been  paid. 

This  action  is  brought  to  recover  of  the  defendant  the  amount  of 
the  unpaid  balance  of  the  repairs.  The  cause  was  tried  by  the 
court,  without  a  jury,  who  found  the  foregoing  facts  and  ordered 
judgment  in  favor  of  the  defendant  dismissing  plaintiff's  complaint. 
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From  the  judgment  entered  pursnant  to  the  direction  of  the  court 
the  plaintiff  appeals. 

The  defendant  was  owner  of  the  boat  and  as  such  was  Kable  for 
repairs  made  upon  her  by  direction  of  the  captain.  (Abbott  on 
Shipping,  132  and  notes,  and  cases  cited.)  When  it  is  shown,  how- 
ever, that  the  repairs  were  made  on  the  credit  of  the  captain  alone 
the  owner  is  not  liable.  {Cox  v.  Meid^  12  E.  C.  L.,  342  ;  BaJcer  v. 
BucMe^  17  id.,  515 ;  Jennvngs  v.  OHffiths^  21  id.,  700 ;  Jame%  v. 
Bioi^y  11  Mass.,  34.)  And  taking  the  note  of  the  captain  for  the 
amount  of  the  repairs  is  sufficient  evidence  of  that  fact.  (Abbott 
on  Shipping,  133,  note  111,  and  cases  cited.)  The  note  in  such  case 
is  not  considered  as  payment  of  the  debt  so  as  thereby  to  discharge 
the  owner,  but  solely  as  evidence  that  the  work  was  not  done  on  the 
credit  of  the  owner. 

The  judgment  must  be  affirmed. 

Present  —  Mullin,  P.  J.,  Taloott  and  Sioth,  J  J. 
Judgment  affirmed* 


HIRAM  LOSSEE,  Appbllakt,  v.  HALSEY  ELLIS  and  othkks. 

Respondents. 

Action  to  foredoM  mortgage —  eottB —  error  of  referee  as  to — haw  corrected. 

In  an  action  to  foreclose  a  mortgage  the  costs  are  in  the  discretion  of  the  court. 
Where  a  referee  in  such  a  case  decides  that  the  plaintiff  is  only  entitled  to 

certain  costs,  his  error,  if  any,  can  only  be  corrected  by  an  appeal  from  the 

judgment,  and  not  upon  a  motion. 

Appeal  by  the  plaintiff  from  two  orders  made  at  a  Special  Term 
of  this  court,  one  of  which  denied  plaintiff's  motion  for  a  retaxa- 
tion  and  further  allowance  of  costs  in  said  action,  and  the  other  of 
which  granted  defendants'  motion  for  a  retaxation  and  reduction 
of  costs. 

^.  W,  Hicbha/rdj  for  the  appellant. 

W.  F.  Fordy  for  the  respondents. 

Mullin,  P.  J. : 

The  plaintiff  brought  an  action  to  foreclose  a  mortgage;  the 
defendants,  or  some  of  them,  appeared  and  answered. 
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The  issues  were  referred  for  trial  to  a  referee,  who,  after  hearing 
the  proofs  and  allegations  of  the  parties,  ordered  judgment  of  fore- 
closnre  and  sale  in  favor  of  the  plaintiff,  with  costs  from  the  time 
one  of  the  defendants  was  brought  in,  which  was  after  the  issue 
was  joined  as  to  the  other  defendants. 

The  plaintiff's  counsel  made  out  and  served  a  full  bill  of  costs 
in  behalf  of  the  plaintiff  and  presented  it  to  the  derk  of  Jefferson 
county  for  adjustment. 

The  defendants'  counsel  appeared  on  the  taxation  and  objected 
to  the  allowance  of  the  following  items  in  said  bill,  viz. : 

Allowance  under  section  308  of  the  Code  in  force  prior 

to  September  1,  1877 J47  98 

Term  fees,  April  and  June 20  00 

Drawing  interrogatories  to  annex  to  commission 10  00 

$77  93 

By  the  moving  affidavit,  it  appears  that  defendants'  counsel 
objected  to  these  items  as  not  admissible  under  the  decision  of  the 
referee,  and  the  clerk  rejected  them  on  that  ground. 

The  plaintiff's  counsel  then  moved,  at  a  Special  Term,  for  a  read- 
justment of  said  costs  and  the  allowance  of  the  items  thus  rejected. 
The  motion  was  denied  and  plaintiff  appeals. 

At  the  taxation,  the  clerk  allowed  to  the  plaintiff  the  following 
items  charged  in  plaintiff's  bill  of  costs,  viz. : 

Costs  before  notice  of  trial $25  00 

Costs  after  notice  of  trial 15  00 

Three  additional  defendants  served 6  00 

$46  00 


The  defendants'  counsel  moved,  at  Special  Term,  for  a  readjust- 
ment and  disallowance  of  these  items,  on  the  ground  they  were  not 
allowable  under  the  judgment  of  the  referee. 

After  hearing  the  counsel  for  the  parties  the  court  ordered  a  read- 
justment of  the  costs  and  the  disallowance  to  plaintiff  of  fifteen 
dollars,  being  the  amount  charged  as  costs  after  notice  of  trial. 
From  both  these  orders  plaintiff  appeals. 
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It  has  been  repeatedly  held  that  in  actions  for  the  foreclosure  of 
mortgages  the  costs  are  in  the  discretion  of  the  court.  {Morris  v. 
Wheder,  45  K  Y.,  Y08 ;  PraM  v.  RamsdeU,  16  How.  Pr.,  59 ; 
Ba/rtow  v.  Cleodcmd^  16  How.,  364 ;  Code,  §  306.) 

The  counsel  for  the  plaintiff  refers  us  to  Hunt  v.  Ckcupmcm  (51 
N.  Y.,  555)  as  overruling  this  proposition,  and  holding  the  plaintiff, 
if  he  recovers  a  judgment,  entitled  to  costs  and  that  they  are  not  in 
the  discretion  of  the  court.  I  do  not  understand  the  case  za  decid- 
ing any  such  proposition.  Had  it  been  the  intention  of  the  Court 
of  Appeals  to  overturn  a  rule  of  law  that  has  been  in  force  for  so 
long  a  time  and  so  uniformly  acted  upon  it  would  have  been  quite 
likely  to  have  said  so  in  unequivocal  terms.  The  question  in  the 
case  cited  was  whether  the  defendant  was  entitled  to  have  a  coun- 
ter-claim allowed  in  an  action  for  foreclosure,  and  it  was  held  that  it 
could  be,  as  an  action  of  foreclosure  was  an  action  on  a  contract 
within  section  150  of  the  Code.  This  comes  far  short  of  holding 
that  in  such  an  action  the  plaintiff,  if  he  recovers,  is  entitled  to  costs 
as  a  matter  of  course. 

If  these  costs  are  in  the  discretion  of  the  court  the  referee,  in  the 
exercise  of  it,  held  and  decided  that  the  plaintiff  was  not  entitled  to 
them  until  after  one  of  the  defendants  was  brought  in,  and  that  was 
after  the  trial  was  commenced  at  Special  Term.  The  clerk  was 
bound  to  conform  to  the  judgment  in  the  adjustment  of  the  costs 
in  the  cause,  and  having  refused  to  do  it,  the  judge  at  Special  Term 
was  right  in  setting  it  aside  and  disallowing  costs  not  in  conformity 
to  the  judgment. 

If  the  plaintiff  was  right  in  his  position  that  he  was  entitled  to 
the  whole  costs  in  the  cause,  notwithstanding  the  decision  of  the 
referee,  the  error  could  not  be  corrected  by  motion.  The  costs  were 
part  of  the  relief  granted  in  the  cause,  and  any  error  in  the  relief 
could  only  be  reached  by  appeal  from  the  judgment.  {Cla/rTce  v.  Chty 
of  Rochester,  34  K  Y.,  355 ;  MoOregar  v.  McOregory  32  id.,479.) 

The  orders  of  the  Special  Term  are  affirmed,  with  ten  dollars  costs, 
and  disbursements  in  one  appeal  only. 

Present  —  Mullin,  P.  J.,  Taloott  and  Smtth,  J  J. 

Orders  of  Special  Term  affirmed,  with  tea  dollars  costs,  and  dis- 
bursements in  one  appeal  only. 
HuBT— Vojp.  Xm,        83 
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EDWARD  DRAKE,  Respondent,  v.  WILFRED  W.  PORTER 
AND  THOMAS  0.  BASSETT,  Appellants. 

UhdertaMng  —  by  amUwuing  partner  to  secure  payment  of  firm  Uab&Uy  —  what 
covered  by —  what  eonOitutea  a  payment. 

The  plaintiff,  upon  dissolving  a  partnership,  conveyed  all  the  assets  to  the  con- 
tinuing partner,  Thompson,  who,  having  agreed  to  pay  and  discharge  all  firm 
liability,  gave  to  the  plaintiff  a  bond,  signed  by  himself  and  the  defendants,  as 
sureties,  conditioned  to  pay  all  the  debts  and  liabilities  owing  by  the  firm, 
due  or  to  become  due,  and  to  save  plaintiff  harmless  from  the  payment  of  any 
and  all  firm  debts  and  liabilities,  of  every  name  and  nature,  then  owing  by 
them.  Subsequently,  actions  were  commenced  against  the  plaintiff  and 
Thompson  upon  certain  notes  given  by  the  firm.  The  summons  was  served 
upon  Thompson  alone,  who  engaged  an  attorney  to  appear  for  both,  and  who 
suffered  judgment  to  go  by  default.  Plaintiff,  having  obtained  leave  to  open 
the  judgment,  defended  the  action  and  procured  the  complaint  to  be  dismissed. 
This  action  was  brought  to  recover  the  amount  paid  to  plaintiff's  attorneys  for 
their  services  in  defending  the  action,  plaintiff  having  given  his  promissory 
note  to  them  for  the  amount,  which  was  accepted  by  them  in  payment  thereof. 
Held,  that  the  attorneys  having  accepted  plaintiff's  notes  in  payment  of  their 
bill,  he  was  entitled  to  recover  the  amount  as  money  actually  paid  by  him; 
That  the  amoimt  so  paid  was  within  the  condition  of  the  bond,  and  that  the 
sureties  were  liable  therefor. 

Appeal  from  judgment  in  favor  of  the  plaintiff  entered  on  the 
report  of  a  referee. 

On  the  8th  January,  1870,  the  plaintiff  and  Mark  V.  Thompson 
became  copartners  in  the  city  of  Syracuse  in  the  stove  business. 
This  firm  succeeded  that  of  Drake  &  Wells  who  had  previously 
carried  on  business  at  the  same  place,  Thompson  taking  the  place 
and  assuming  the  responsibilities  of  Wells,  who  retired  from  the 
business. 

In  1872  a  disagreement  arose  between  Drake  and  Thompson,  in 
reference  to  their  partnership  matters,  and  one  Bassett  was  appointed 
i*eceiver  of  the  property  and  effects  of  said  firm. 

On  the  28th  of  April,  1872,  an  agreement  in  writing  was  entered 
into  between  said  Drake  and  Thompson,  whereby  it  was,  amongst 
other  things,  stipulated  and  agreed  that  an  inventory  should  be 
made  of  the  property  of  said  firm  at  cost  price,  and  that  whichever 


Digitized  by 


Google 


DRAKE  V.  PORTER  659 


Fourth  Dbpabtment,  April  Term,  1878. 


shonld  offer  most  for  the  property  of  said  firm  should  have  it,  and 
the  other  party  should  sell  to  him  his  interest  in  said  property. 
It  was  further  agreed  in  and  by  said  written  agreement,  that  the 
partner  who  purchased  should  assume  all  the  partnership  debts  and 
release  the  retiring  partner  therefrom. 

An  inventory  had  been  made  by  the  receiver  of  the  property  ol 
said  firm  in  March,  1872,  and  on  the  twenty-eighth  of  April  it  was 
agreed  that  the  inventory  thus  taken  should  be  accepted  in  place  of 
the  one  agreed  to  be  made  in  th^  contract  of  the  twenth-eighth  of 
April  above  mentioned,  and  that  any  consideration  of  over  or  under 
estimate  in  the  March  inventory,  or  in  transactions  subsequent  to 
said  inventory,  should  be  covered  by  the  offers  of  said  partners, 
according  to  the  terms  of  said  contract  for  the  retention  and  disposal 
of  their  respective  interest  in  the  concern. 

Thompson  subsequently  became  the  owner  of  the  partnership 
effects  at  a  price  mutually  agreed  upon,  and  he  agreed  with  Drake 
to  give  him,  in  consideration  of  such  purchase,  a  bond  of  indemnity 
under  the  hands  and  seals  of  the  defendants,  dated  26th  day  of 
April,  1872,  with  a  condition  that  if  said  Tnompson,  his  heirs  and 
assigns,  etc.,  should  pay  or  cause  to  be  paid  all  the  firm  debts  and 
liabilities  of  every  name  and  nature  then  owing  by  the  firm  of  Drake 
&  Thompson  on  their  partnership  accounts  due  or  to  become  due, 
or  in  any  wise  connected  with  the  business  of  said  firm,  and  save 
Drake  harmless  from  the  payment  of  any  and  all  firm  debts  and  liar 
bilities  of  every  name  and  nature  then  owing  by  them  in  any  man- 
ner whatever,  then  the  said  obligation  to  be  void,  otherwise  to 
remain  in  force. 

During  the  existence  of  said  firm  of  Drake  &  Thompson  they 
purchased  of  one  Hinman  an  interest  in  a  patent-right,  for  which 
they  gave  five  notes  of  said  firm  of  $100  each,  dated  23d  July,  1870, 
and  payable  in  six,  nine,  twelve,  eighteen  and  twenty-four  months 
from  date.  At  the  time  of  the  purchase  by  Thompson  of  Drake's 
interest  in  the  copartnership  assets,  and  at  the  time  the  bond  was 
given  by  the  defendants  to  Drake,  these  notes  wene  held  by  said 
Hinman ;  nothing  had  then  been  paid  on  them.  These  notes  were 
not  included  amongst  the  liabilities  of  the  firm,  because  the  partners 
believed  that  they  were  not  valid  obligations  against  said  firm,  as  the 
patent  proved  to  be  worthless. 
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On  or  about  the  Ist  September,  1872,  Hinman  commenced  an 
action  on  said  notes  against  the  members  of  said  firm,  the  summons 
being  served  on  Thompson  alone,  who  employed  an  attorney  to 
appear  and  defend  for  both.  The  attorney  did  appear  and  defend 
the  said  action  for  both. 

A  judgment  was  taken  by  default  against  both  for  the  whole  of 
said  notes,  together  with  the  interest  thereon  and  the  costs  of  the 
action.  Drake,  after  the  recovery  of  the  judgment,  caused  notice 
of  the  levy  of  the  execution  on  said  judgment  upon  his  property  to 
be  served  on  the  sureties  in  said  bond,  and  that  he  would  hold  them 
responsible  upon  said  bond  for  such  sum  as  he  should  be  required 
to  pay  upon  said  judgment.  The  sureties  paid  no  attention  to  said 
notice.  Drake  thereupon  moved  to  be  let  in  to  defend  said  action, 
and  the  motion  was  granted  and  he  thereupon  put  in  an  answer, 
and  the  cause  was  tried  in  June,  1874,  and  the  complaint  was 
dismissed,  with  costs. 

The  attorneys  employed  to  obtain  leave  to  defend  said  action,  and 
who  defended  it,  brought  in  a  bill  against  Drake  for  their  services 
for  $318.93,  and  for  which  Drake  gave  the  said  attorneys  his  note, 
which  was  taken  in  payment  of  said  indebtedness  before  this  action 
was  commenced. 

This  action  was  brought  to  recover  the  amount  so  paid  as  afore- 
said to  the  attorneys  for  the  defense  of  said  action,  with  another 
claim  that  was  rejected  by  the  referee,  and  as  to  which  no  question 
arises  on  this  appeal.  The  defendants.  Porter  and  Bassett,  appeared ; 
the  defendant  Thompson  did  not  appear. 

The  answer  contained,  first,  a  general  denial  of  the  allegations  ia 
the  complaint;  second,  that  before  the  defendants  executed  said 
bond,  the  plaintiff  represented  to  them  that  the  inventory  of  their 
liabilities  contained  a  fuU  and  complete  statement  of  all  debts  due 
by  the  said  firm  of  Drake  &  Thompson,  and  that  there  was  no 
claim  against  said  firm  upon  said  notes  given  for  the  patent-right, 
and  that  defendants,  relying  on  said  statement,  executed  said  bond, 
and  insist  that  the  plaintiff  is  estopped  from  setting  up  any  claim 
not  contained  in  said  inventory ;  third,  that  the  representation  by 
Drake  that  the  inventory  contained  all  the  pliabilities  of  said  firm 
was  false  and  fraudulent  and  made  with  a  view  to  deceive  and 
defraud  said  defendants,  and  that  they  have  sustained  damages,  by 
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reason  of  sncli  false  and  fraudulent  representations,  to  the  amount  of 
$600,  which  they  insist  upon  by  way  of  recoupment  against  the 
claim  of  said  plaintiff. 

The  referee  found  the  facts  as  hereinbefore  stated,  and  ordered 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $355.27,  together 
with  the  costs  of  the  action. 


George  iT.  Kermedy,  for  the  appellants. 
Irving  G.  Vcrnn^  for  the  respondent. 

MuLLiN,  P.  J. : 

The  bond  on  which  this  action  is  brought  is  dated  the  26th  April, 
1872.  The  plaintiff  did  not  give  his  note  for  the  costs,  which  he  seeks 
to  recover  of  the  defendants,  until  just  before  this  action  was  com- 
menced, which  was  in  April,  1875.  It  follows  that  the  claims  in 
suit  accrued  subsequent  to  the  execution  of  the  bond. 

The  condition  of  the  bond  is,  that  the  obligors  should  pay,  or 
cause  to  be  paid,  all  the  firm  debts  or  liabilities  now  (that  is  on  the 
26th  April,  1872)  owing  by  Drake  &  Thompson  on  their  joint 
partnership  accounts,  due  or  to  become  due,  or  in  anywise  con- 
nected with  the  business  of  said  firm,  and  save  Drake  harmless 
from  the  payment  of  any  and  all  firm  debts  and  liabilities,  of  every 
name  and  nature,  now  owing  by  them  in  any  manner  whatever. 

Without  stopping  to  inquire  whether  the  defendants  are  liable  on 
the  clause  of  the  condition  by  which  they  agree  to  pay  the  debts  due 
and  owing  by  the  firm  of  Drake  &  Thompson,  I  propose  to  con- 
sider the  question  of  their  liability  on  the  indemnity  clause  of  the 
condition.  The  costs  of  Fuller  &  Vann,  the  attorneys  who  pro- 
cured the  order  of  the  court  allowing  the  plaintiff  to  appear  and 
answer  in  the  action  after  judgment  had  been  entered  against  both 
the  partners  on  the  patent-right  notes,  and  who  subsequently 
defended  the  action  and  nonsuited  the  plaintifi,  were  not  a  debt 
due  by  the  firm  of  Drake  &  Thompson  at  the  time  the  bond  was 
given,  but  it  became  a  debt  due  by  them  when  the  judgment  of 
nonsuit  was  entered  on  the  16th  June,  1874.  To  entitle  the  obligee 
in  an  indemnity  bond  to  recover  costs  of  actions  brought  against 
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him  for  the  recovery  of  copartnership  liabilities,  he  must  show  that 
he  has  paid  them,  or  been  in  some  way  damnified  thereby. 

In  Ohttrchill  v.  Surd  (3  Den.,  321),  it  was  held  that,  npon  a 
bond  conditioned  to  save  harmless  and  indemnify  the  obli^^ 
against  his  liability  as  maker  of  a  note  held  by  a  third  person,  and 
to  pay  the  same  or  cause  it  to  be  paid,  the  obligee  may,  without 
having  paid  any  thing,  recover  the  amount  of  the  notes  against  the 
obligor  upon  his  failure  to  pay  the  holder,  but  he  cannot  recover 
the  costs  of  a  judgment  obtained  against  him  on  the  notes  when  he 
has  not  paid  them. 

The  costs  of  Puller  &  Vann  were  due  from  the  firm,  and  if  the 
plaintiff  has  paid  it,  he  is  entitled  to  recover. 

In  the  following  cases  it  has  been  held  that  the  obligee  in  an  indem- 
nity bond  was  entitled  to  recover  on  the  bond  when  he  had  given  to 
a  creditor  of  the  firm  a  promissory  note  for  the  demand,  which  the 
creditor  agreed  to  receive  in  payment  of  his  claim  against  the  firm 
of  which  the  plaintiff  was  a  partner :  WitJierly  v.  Mamm,  (11  Johns., 
518) ;  Rodmcm  v.  Hedden  (10  Wend.,  498) ;  H(me  v.  Buffalo,  New 
York  cmd  Erie  Ranlroad  Convpcmy  (37  N.  Y.,  297);  DodLiMe  v. 
DwigU  (2  Met,  561) ;  Lee  v.  Clwrk  (1  Hill,  56). 

The  referee  was  right  in  holding  that  plaintiff  had  paid  the  costs 
BO  as  to  entitle  him  to  recover. 

The  appellants'  counsel  moved  for  a  nonsuit  at  the  Circuit,  and 
asks  for  a  reversal  of  the  judgment  by  this  court  on  the  ground 
that  the  costs  sought  to  be  recovered  were  not  a  debt  against  the 
firm  at  the  time  the  bond  was  given.  The  bond  does,  in  tenns, 
provide  that  the  obligors  shall  pay  the  debts  of  the  firm  novs  (at  the 
date  of  the  bond)  due  or  to  become  due. 

K  the  obligors  had  paid  the  debts  claimed  to  be  due  from  the 
firm,  the  bill  of  costs  in  controversy  would  never  have  accrued ; 
and  it  comes  with  a  bad  grace  from  the  defendants  to  refuse  to  pay 
the  costs  occasioned  by  their  own  breach  of  the  conditions  of  the 
bond.  It  is  true  the  partners,  by  defending  the  action,  defeated  a 
recovery  on  the  patent-right  notes,  and  they  should  the  more  cheer- 
fully pay  the  costs  incurred  in  the  defense  of  the  action. 

The  referee  was  right  in  holding  that  plaintiff  was  not  chargeable 
with  fraud  in  telling,  at  or  before  they  signed  the  bond,  that  the 
patent-right  notes  were  not  a  valid  claim  against  the  firm.     He 
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declared  to  them  the  facts  relating  to  the  notes,  and  the  action 
brought  to  enforce  them,  and  gave  it  as  his  opinion  that  the  firm 
was  not  liable  on  the  notes. 

The  defendants  had  the  same  means  that  plaintiff  had  to  deter- 
mine the  question  of  liability,  and  was  as  competent  to  form  an 
opinion  as  to  the  legal  liability  of  those  who  should  become  sureties 
on  the  bond. 

The  judgment  must  be  aflSrmed. 

Present — Mullin,  P.  J.,  Talcott  and  Smtth,  JJ. 
Judgment  afiirmed. 
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MEMORANDA 

OP 

OASES    NOT    REPORTED    IN    FULL. 


JOSEPH  PBATT,  Plaintiff  in  Error,  v.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  Defendants  m  Error. 

Pwrprestwre — order  laying  out  highway —  record  of,  Tuno  impeached  —  Ths  eurtay — 
must  he  incorporated  into  the  order. 

The  plaintiff  in  error  was  indicted  in  the  Jefferson  county  Oyer 
and  Terminer  for  unlawfully  obstructing  a  public  highway,  or  street, 
in  the  village  of  Carthage  in  said  county.  Having  been  convicted 
and  sentenced  in  the  Court  of  Sessions,  to  which  the  indictment 
was  sent,  he  sued  out  a  writ  of  error  and  removed  the  record  into 
this  court. 

The  highway  in  question  commenced  in  the  margin  of  Furnace 
street,  in  said  village,  near  the  terminus  of  Water  street,  and  after 
crossing  a  pond  that  separated  an  island  in  the  Black  river  on  which 
a  saw-mill,  now  owned  by  the  plaintiff  in  error,  and  a  grist  and  saw- 
mill of  one  Guyot  stood,  from  the  main  land  it  extended  to  a  point 
near  the  grist-mill  of  said  Guyot ;  a  bridge  was  constructed  by  the 
commissioner  of  highways  of  the  town  of  Wilna,  in  which  said  vil- 
lage of  Carthage  is  located,  over  said  pond. 

The  plaintiff  in  error  erected  an  office  and  bam  within  the. limits 
of  the  said  highway  and  piled  logs  and  lumber  therein,  and  these 
constituted  the  obstructions  in  the  highway  for  which  the  indict- 
ment was  found. 

To  prove  that  the  locics  in  qtto  was  a  public  highway  the  district 
attorney  proved  that  in  August,  1858,  Sj^ord  Lewis,  Wm.  D. 
Levis  and  Charles  Sarvoy  were  commissioners  of  highways  of  the 
town  of  Wilna,  and  that  a  paper  produced  had  been  taken  from  the 
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ofSoe  of  the  town  clerk  of  said  town  and  that  the  signatnreB  to  said 
paper  were  in  the  handwriting  of  said  commissioners. 

The  paper  thns  produced  is  marked  as  filed  February  1,  1869,  in 
the  handwriting  of  the  then  town  clerk  of  said  town.  The  follow- 
ing  is  a  copj  of  the  contents  of  said  paper,  viz. : 

"A  survey  of  a  road  or  street  from  Furnace  street  to  Guyots  & 
Davis  Mills,  beginning  at  a  hub  on  the  northerly  margin  of  Furnace 
St.  26  links  easterly  from  the  point  where  the  eaaterly  margin  of 
Water  street  intersects  with  the  northerly  margin  of  Furnace  street, 
thence  in  a  direct  line  towards  the  S.  Ely  comer  of  Guyot's  grist- 
mill N.  46i  west  2  chs  21  Iks  to  a  hub  67  Iks  S.  46^  £.  from  said 
8.  Ely  comer  of  said  grist-mill  as  surveyed  by  A.  Brown,  August 
30th,  1868. 

The  above  street  is  to  be  three  rods  wide. 

(Signed.)  8ANF0RD  LEWIS, 

WM.  D.  LEVIS, 
CHAELES  SARVOY, 

Conmhissioners  of  HighwayBP 

The  signatures  lure  not  on  the  same  paper  as  the  survey,  but  upon 
a  piece  of  somewhat  different  color  and  of  inferior  quality  and 
annexed  to  the  survey  by  three  wafers. 

Upon  the  trial  two  of  the  commissioners  were  called  and  gave 
evidence  tending  to  show  that  they  had  never  signed  the  paper  when 
attached  to  the  survey,  and  had  never  authorized  it  to  be  so  attached, 
and  that  no  meeting  had  ever  been  called  to  lay  out  the  highway, 
and  that  in  fact  it  never  had  been  laid  out.  FlaintifPs  counsel 
claimed  that  their  testimony  in  connection  with  the  appearance  of 
the  paper  was  sufficient  to  impeach  it  as  a  record,  and  that  there 
was,  therefore,  no  evidence  to  show  that  the  locu%  in  quo  was  a 
public  highway.  The  trial  court  held  the  paper  sufficient  to  show 
that  the  highway  had  been  laid  out. 

The  court  at  General  Term  said :  ^^Assuming  that  the  paper  found 
on  the  files  of  the  town  clerk  was  presumptive  evidence  of  the  laying 
out  of  the  highway  in  question,  it  was  but  presumptive  evidence 
and  it  was  competent  for  any  person  interested  to  prove  that  it  was 
not  legally  laid  out  and  thus  overcome  the  presumption. 

First.  The  appearance  of  the  paper  was  some  evidence  against  its 
Hun— Vol.  XIII.     84 
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genuineness.  The  names  of  the  commissioners  were  signed,  not 
upon  the  same  paper  on  which  the  sm-vey  was  written,  although 
there  was  ample  room  on  the  back  of  it  for  the  names  of  the  com- 
missioners. The  paper  on  which  the  names  were  written  was  of  a 
somewhat  different  color  from  that  on  which  the  survey  Was  written, 
and  was  of  an  inferior  quality  and  was  annexed  to  the  survey  with 
wafers. 

Second.  One  of  the  commissioners  swears  positively  that  he  never 
saw  or  heard  of  the  survey  until  the  day  before  the  trial  of  the 
plaintiff  in  error  upon  the  indictment,  and  that,  although  his  signa- 
ture to  the  paper  is  genuine,  he  never  signed  it  connected  with  the 
survey,  and  never  attended  a  meeting  of  the  commissioners  when 
an  order  for  laying  out  the  highway  was  made. 

Another  of  the  commissioners  cannot  swear  positively  that  he  did 
not  sign  the  paper  when  annexed  to  the  survey,  but  has  no  recollec- 
tion of  ever  signing  it,  and  his  recollection  is  that  he  did  not  The 
third  commissioner  was  not  sworn,  and  we  do  not  know  what  his 
recollection  in  regard  to  signing  it  is.  But  upon  the  evidence 
given  on  the  trial  it  seems  to  me  that  the  presumption  is  entirely 
overcome,  and  the  finding  of  the  jury  that  the  paper  relied  upon 
was  an  order  laying  out  the  highway  was  without  evidence  to 
support  it. 

The  only  question  remaining  to  be  considered  is  whether  the 
paper.  Exhibit  A,  was  a  valid  order  for  laying  out  the  road. 

If  I  am  right  in  holding  that  the  verdict  finding  the  exhibit  to 
have  been  properly  made  and  filed  was  not  only  not  supported  by 
the  evidence  but  against  it,  the  invalidity  of  the  order  is  conclusively 
established.  But  if  I  am  wrong  in  this  I  am  of  opinion  that  it  is 
invalid  as  not  being  made  in  compliance  with  section  70,  2  Eevised 
Statutes(6th  ed.),  394,  which  section  is  in  the  words  following,  viz. : 

*  Whenever  the  commissioners  of  highways  shall  lay  out^  alter  or 
discontinue  any  road,  either  upon  application  to  them  or  otherwise, 
they  shall  cause  a  survey  to  be  made  of  such  road,  and  shall  incor- 
porate such  survey  in  an  order  to  be  signed  by  them  and  to  be  filed 
and  recorded  in  the  office  of  the  town  clerk,  who  shall  note  the  time 
of  recording  the  same.' 

The  survey  was  not  incorporated  in  an  order  signed  by  the  com- 
missioners, and  hence  the  requirement  of  the  statute  has  never  been 
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complied  with.  The  proper  protection  of  the  public  as  well  as  of 
the  owners  or  occupants  of  the  land  over  which  a  highway  is  laid 
out  requires  that  the  commissioners  should  clearly  designate  the  route 
of  the  road,  its  width  and  the  determination  that  the  road  be  laid  out. 
The  legislature,  therefore,  required  a  survey  and  an  order  signed 
by  the  commissioners,  and  that  it  be  filed  and  made  a  matter  of 
record  so  as  to  enable  those  interested  to  establish  the  existence  of 
the  road  by  the  highest  evidence  the  subject-matter  was  capable  of 
being  established  by.  If  the  order  might  be  omitted  so  might  the 
survey,  and  thus  the  public  left  to  ascertain  the  existence  of  the 
road  by  the  evidence  of  persons  cognizant  of  the  action  of  the  com- 
missioners in  reference  to  the  road.  I  entertain  no  doubt  but  that 
the  omission  to  incorporate  the  survey  in  an  order  was  fatal  to 
the  laying  out  of  the  road. 

We  have  been  referred  to  the  case  of  Tucker  v.  Romkin  (15 
Barb.,  471)  in  which  it  was  held  that  a  survey  of  a  road  signed  by 
the  commissioners  was  a  valid  order  laying  out  the  road.  The 
case  arose  in  the  seventh  judicial  district,  and  the  appeal  was 
heard  and  decided  in  the  General  Term  of  the  district.  One  of  the 
judges  sitting  in  the  General  Term  dissented  from  the  conclusion 
at  which  the  majority  arrived  as  to  the  validity  of  the  order, 
together  with  other  questions.  The  dissenting  opinion  of  John- 
son, J.,  is,  to  my  mind,  conclusive  against  the  validity  of  the 
order.  The  decision  of  the  case  operates  as  a  virtual  judicial  repeal 
of  the  most  important  clause  of  the  section  cited,  and  is  not  only 
mischievous  in  its  effects  upon  the  public  but  fatal  to  the  action  of 
the  public  authorities  in  their  efforts  to  lay  out  and  protect  the  roads 
of  their  towns  and  the  streets  of  their  villages  and  cities.  Although 
I  entertain  the  most  profound  respect  for  the  learning  and  ability 
of  the  judges  who  decided  the  case  cited,  I  cannot  concur  with  them 
in  the  conclusion  at  which  they  arrived  and  am  constrained  to 
disregard  it. 

Allsn,  J.,  when  sitting  in  the  Genw^l  Term  in  the  fifth  district 
in  the  case  of  StewoH  v.  WMis  (30  Barb.,  348),  referring  to  one  of 
the  propositions  decided  in  Tucker  v.  Rcmhin^  says  ^  the  reasons 
for  the  judgment  in  the  former  case  {Fitch  v.  Comrs.  of  KirTdwnd^ 
22  Wend.,  132)  are  more  satisfactory  to  me  than  those  of  the  able 
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judge  pronouncing  the  opinion  of  the  court  in  the  latter  {T%icker  v. 
JSa/nkinjy  and,  therefore,  I  prefer  to  follow  the  first  decision.' 

PoBTER,  J.,  in  The  People  v.  WiUiama  (36  N .  Y.,  443),  referring 
to  the  cafle  of  Tucker  y.  RwnJdn^  says  the  decision  is  in  conflict 
with  previous  and  subsequent  adjudications  of  the  court  in  which 
it  was  pronounced,  and  it  has  since  been  substantially  overruled  in 
this  court. 

There  are  other  cases  in  which  the  rulings  in  Tucker  v.  RamJcim, 
have  been  repudiated,  but  not  upon  the  specific  point  now  under 
consideration.  It  seems  to  me  that  the  case  cannot  be  considered 
as  binding  authority  upon  any  of  the  questions  considered  by  the 
majority  of  the  judges. 

The  conviction  should  be  reversed,  and  as  an  order  laying  out  the 
road  cannot  now  be  supplied  the  prisoner  should  be  discharged." 

Stephen  R.  PraUy  for  the  plaintiff  in  error.  WaUon  M.  Rogers^ 
for  the  defendant  in  error. 

Opinion  by  Mttllin,  P.  J. ;  Taloott  and  SinTH,  JJ.,  concurred 
on  the  ground  that  the  record  of  the  highway  was  impeached. 

Conviction  reversed  and  proceedings  remitted  to  General  Sessions 
of  Jefferson  county  with  directions  for  a  new  trial. 


FRANKLIN  FITCH,  Appellant,  v.  THE  BUFFALO,  NEW 
YORK  AND  PHILADELPHIA  RAILROAD  COMPANY, 
Respondent. 

IifegUgene$--1wrning  cawi  on  to  highaay  eroned  by  railroad  traek. 

Appbal  from  a  judgment  of  the  Cattaraugus  Coxmty  Court 
reversing  a  judgment  in  favor  of  plaintiff,  rendered  in  a  Justice's 
Court. 

The  iiction  was  brought  to  recover  damages  for  negligently  kill- 
ing plaintiff's  cows  at  a  highway  crossing. 

It  appeared  by  the  uncontradicted  evidence  of  the  plaintiff's 
witness,  his  hired  man,  Hale,  that  after  the  cows  were  milked  in 
the  evening  he  turned  them  (forty-nine  in  number)  into  the  high* 
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way  leading  across  defendant's  track  to  the  pasture,  and  allowed 
them  to  go  at  large  in  the  highway,  unattended ;  that  it  was  his 
business  to  drive  them  to  the  pasture ;  that  half  an  hour  afterwards 
he  started  after  them,  and,  soon  hearing  a  train  pass,  found  three  of 
them  killed. 

The  court  at  General  Term  said :  "  Voluntarily  turning  the  cows 
into  the  highway,  and  permitting  them  to  go  on  to  the  railroad 
without  any  person  to  take  care  of  them,  was  clear  negligence  on 
the  part  of  the  servant,  which  prevents  the  plaintiff  from  recover- 
ing, or  rather  it  brings  him  within  the  principle  volunti  non  fit 
injuria.  {Corwm  v.  The  If.  Y.  cmd  Erie  R.  R.  Co.j  8  Kern.,  42, 
per  Mabvin,  J.,  p.  49.)  " 

Alfred  Spring^  for  the  appellant.    C.  S.  Ca/ry^  for  the  respondent. 

Opinion  by  Smtth,  J. ;  Mfllin,  P.  J.,  and  Talooit,  J.,  concurred. 

Judgment  of  the  County  Court  affirmed. 


NELLIE  RIDER,  Respondent,  v.  JA'MES  FULLER,  Appellant. 

FoXm  imprimmaMnt — confining  per9on  »uppo»ed  to  have  tmaU-pox — deUtery  of,  to 
hogpital  ambulance — injury  subsequently  received  in  ambulance  and  hospital — 
evidence  of,  not  admissible  on  question  of  damages  in  action  f&r  the  prior  confine- 
meni. 

Appeal  from  a  judgment  entered  on  a  verdict  rendered  at  the 
Onondaga  Circuit,  and  also  from  an  order  denying  a  motion  for  a 
new  trial  on  the  minutes. 

The  action  was  brought  to  recover  damages  for  false  imprison- 
ment, and  a  verdict  was  rendered  for  plaintiff  for  $500. 

The  plaintiff  testified  that  she  went  to  defendant's  office  to  be 
examined,  and  that  after  she  had  been  examined  by  the  defendant 
and  two  other  physicians,  the  defendant  pronounced  her  case  one  of 
small-pox,  and  told  her  she  must  stay  in  the  office  until  the  ambu- 
lance wagon  came  to  take  her  to  the  hospital,  and  that  if  she  left 
before  it  came  they  would  lock  her  up.  The  court,  at  General  Term, 
after  commenting  upon  the  evidence,  and  stating  that,  in  view  of 
all  the  evidence  bearing  upon  the  main  question,  the  verdict  would 
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have  been  more  Batisfactory  if  it  had  been  for  the  defendant,  but 
that  it  was  not  prepared  to  say  that  it  was  so  clearly  and  decidedly 
against  the  weight  of  evidence  as  that  it  ahonld  be  set  aside  for 
that  reason,  proceed : 

"  We  are  of  the  opinion,  however,  that  the  judge  fell  into  an 
error  in  admitting  testimony  against  the  defendant's  objection 
and  exception,  tending  to  show  that  the  driver  of  the  ambu- 
lance, instead  of  going  directly  to  the  hospital,  deviated  from 
his  course,  and  took  in  a  colored  man  affected  with  the  small-pox, 
and  carried  him  with  the  plaintiff  to  the  hospital,  and  also  evidence 
tending  to  show  that  when  the  plaintiff  left  the  hospital,  part  of  her 
clothing  was  detained  there  by  some  person  in  charge.  The  testi- 
mony was  probably  received  upon  the  question  of  damages,  and  it 
is  to  be  presumed  from  the  amount  of  the  verdict  that  it  had  an 
effect  upon  the  jury.  The  facts  which  the  testimony  tended  to 
establish  were  not  the  legal  and  natural  consequences  arising  from 
the  tort.  The  defendant  was  not  responsible  for  the  tortious  acts 
of  the  driver  of  the  ambulance,  or  of  the  keepers  of  the  hospital, 
against  each  of  whom  the  plaintiff  has  a  cause  of  action  for  any 
injury  which  they  wrongfully  caused  her.  The  driver  and  the  hos- 
pital keeper  were  not  the  servants  of  the  defendant.  If  the  driver, 
by  his  negligence,  had  upset  the  ambulance,  whereby  the  plaintiff's 
bones  had  been  broken,  or  if  the  keeper  of  the  pest-house  had  beaten 
her,  no  one  will  contend  that  the  defendant  would  have  been  liable 
therefor.  The  injuries  supposed  differ  only  in  degree  from  those 
which  the  plaintiff  was  allowed  to  prove  in  aggravation  of  damages. 
The  damages  must  pix)ceed  wholly  and  exclusively  from  the  injury 
complained  of.  (  Vioar8  v.  WUcooks,  8  East,  1 ;  Zock  v.  Ashton^ 
12  Ad.  &  El.  [N.  S.],  871 ;  Cram  v.  Petrie,  6  Hill,  522.)  There  is 
no  evidence  that  the  defendant  acted  maliciously ;  on  the  contrary, 
it  is  apparent  that  his  only  motive  was  to  prevent  a  spread  of  the 
contagious  disease  with  which  he  believed  the  plaintiff  was  attacked, 
and  to  put  her  in  the  way  of  being  properly  treated  and  cared  for. 
Not  having  pleaded  a  justification,  he  was  not  permitted  to  show 
that  he  acted  by  authority,  and  he  was  therefore  technically  liable, 
but  he  should  not  be  held  to  any  thing  more  than  compensation  for 
the  legal  and  proximate  consequences  of  his  own  acts,  so  long  as  he 
acted  in  good  faith." 
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/.  T.  Vcmfij  for  the  appellant.    J).  Pratt,  for  the  respondent. 

Opinion  by  Smith,  J. ;  Mullin,  P.  J.,  and  Taloott,  J.,  concnrred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs   to 
abide  event. 


WILLIAM  SMITH,  Respondent,  v.  WILLIAM  TIFFANY,       1 13  671 


Impleaded,  etc.,  Appellant. 

Beeeicer  of  rents,  etc. ,  of  mortgaged  premises  —  what  persons  in  possession  may  obfect 

to  his  appointment. 

Appeal  from  an  order  of  the  Special  Term  of  Lewis  county 
appointing  a  receiver  in  a  foreclosure  suit. 

The  defendant  Tiffany  alone  resisted  the  motion,  which  was 
made  after  a  judgment  had  been  rendered  in  a  foreclosure  suit,  from 
which  judgment  the  defendant  Tiffany  had  appealed  without  giving 
any  security  to  stay  the  proceedings. 

After  overruling  certain  objections  raised  by  Tiffany,  the  court 
at  General  Term  proceeded :  "  Tiffany  also  objects  to  the  appoint 
ment  of  a  receiver,  on  the  ground  that  he  is  not  in  the  possession 
of  the  mortgaged  premises,  and  that  those  in  possession  were  not 
notified  of  the  application  for  a  receiver,  and  were  not  parties  to 
the  suit. 

In  his  affidavit  containing  this  allegation  he  wholly  omits  to  men- 
tion the  names  of  any  such  persons,  or  to  set  forth  the  title  under 
which  they  claim,  or  to  describe  the  portion  of  the  mortgaged 
premises  of  which  they  are  in  possession,  and  the  whole  allegation 
is  upon  information  and  belief.  The  premises  consist  of  one  lot  in 
the  outskirts  of  the  city  of  Oswego,  fifty  feet  front,  and  130  feet 
deep.  Tiffany^B  affidavit  was  made  in  Oswego,  and  admits  that  some 
part  of  the  mortgaged  premises  is  in  the  possession  of  the  other 
parties,  defendants,  who  have  made  default,  and  therefore  require 
no  notice.  Under  the  circumstances,  the  omission  to  mention  the 
names  of  the  other  parties  in  possession,  or  to  disclose  the  title  or 
rights  they  claim,  the  objection  cannot  be  considered  as  setting  up 
any  valid  reason  for  not  granting  the  motion. 
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The  premises  are  admitted  to  be  an  inadequate  security  for  the 
money  due  on  the  mortgage,  and  Tiffany  insolvent.  The  mortgage 
debt  is  all  due.  In  such  cases  it  is  an  equitable  right  of  the  mort- 
gagee to  have  a  receiver  of  the  rents  and  profits  of  the  mortgaged 
premises,  even  after  a  decree.     {Astor  v.  Turner^  11  Paige,  436.) 

In  that  case  a  receiver  was  appointed  after  decree  and  sale,  but 
where  the  purchaser  could  not,  by  the  practice  of  the  court,  obtain 
possession  till  after  the  lapse  of  time  to  have  the  sale  confirmed. 
(See,  also,  Syracvse  Ba/nJc  v.  TdHma/n  et  al.^  31  Barb.,  201.) 

If  any  persons,  not  parties  to  the  suit,  are  in  possession,  who  have 
not  come  in  since  the  filing  of  notice  of  Us  pendens^  they  are,  if 
they  have  any  rights  at  all,  presumptively  the  tenants  of  defendant 
Tiffany,  the  owner  of  the  equity  of  redemption,  and  may  be 
required  to  attorn  and  pay  rent  to  the  receiver ;  or  may  be  heard 
at  the  Special  Term  for  the  purpose  of  obtaining  a  modification  of 
the  order  appointing  a  receiver,  upon  disclosing  any  right  or  title 
which  would  show  that  the  receiver  ought  not  to  be  permitted  to 
deprive  them  of  their  possession.  {Sea  Lis.  Co.  v.  Stebbms  and 
others,  8  Paige,  565.)" 

Wm.  Tiff  amy,  appellant,  in  person.  TT.  0.  Presoott,  for  the 
respondent. 

Opinion  by  Taloott,  P.  J. 

Present  —  Tjlloott,  P.  J.,  Smtth  and  Habdin,  J  J. 
Order  appealed  from  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 
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ABANDONICEHT  — Qf  husband  by  wife — righi  of  totfe  to  compel  a  provieion 
far  her  maintenance,  ]  In  this  action,  brought  by  the  plaintiff  against  her  hus- 
band, she  alleged  that  shortly  after  her  marriage  she  had  conveyed  to  him 
the  greater  part  of  all  her  property,  both  real  and  personal ;  that  the  defendant 
had  taken  possession  of  the  same  and  spent  large  sums  in  gamblins;  and  riot- 
ous living:  that  the  plaintiff  was  now  living  apart  from  her  husband  with 
her  mother  and  had  no  means  of  support,  and  she  prayed  that  a  portion  of 
the  real  estate  held  by  her  husband  might  be  conveyed  to  her  for  her  support 
and  maintenance. 

Upon  an  application  for  an  injunction  restraining  the  defendant  from  col- 
lecting the  rents  of  the  real  estate  or  selling  or  disposing  of  the  same,  pendente 
Ute,  heidt  that,  as  the  wife  had  voluntarily  separated  from  her  husband  and 
did  "not  charge  him  with  adultery  or  any  act  of  cruelty  or  desertion  which 
would  entitle  her  to  a  limited  divorce,  the  motion  was  properly  denied. 

NoK  t>.  Nob 486 

AOdDENT  —  lAahQxty  of  municipal  corporation  for  ir^ury  reetUttng  from  an 
accident — where  the  negUgence  of  the  corporation  only  contrUnUes  to  produce  the 
damage. 

See  Ring  v.  City  of  Cohobs 77 

AOOOTJNT — Mutual — eufflcient  to  avoid  the  statute  qf  UmitcUions  —  Tiaw 
eitaSUshed, 

See  CucK  v.  Quackknbush 107 

Beference  not  granted,  although  long  account  is  involved,  where  the  action 

sounds  in  tort 

See  WiCKHAH  V.  Frazeb 431 

Action  for — former  accounting  must  be  pleaded  to  be  a  bar  to  —  not  a  bar 

unless  judgment  teas  entered — Action  brought  by  one  creditor  in  behalf  of  himself 
and  others  —  who  bound  by. 

See  Derby  v.  Yale 278 

AOOOTJNT  BENDEKED  —  What  necessary  to  constitute  it  an  account  stated 

See  Harvey  v.  West  Side  Elevated  Railway  Co 392 

AOOOUKT  STATED  —  Authority  of  ojieer  of  corporation  to  make  —  Accaun;t 
rendered — what  necessary  to  constitute  it  an  account  stated. 

See  Harvey  v.  West  Side  Elevated  Railway  Co 892 

ACKNOWIaBDGMENT— Tb  instrument  affecting  the  title  to  real  property — 
latent  drfects  in — how  validity  of  its  record  affected  thereby. 

See  Heilbrun  v,  Hammond 474 

AOTION" —  On  contract — when  contract  divisible  —  FuU  performance  —  when 
not  a  condition  precedent  to  recovery.]  1 .  Plaintiffs  and  defendants  entered  into 
an  agreement,  whereby  the  plaintiffs  agreed  to  sell  and  deliver  to  the  defend- 
ants all  the  coal  they  should  want  for  their  use,  for  a  year,  or  until  the  next 
spring,  at  five  dollars  and  fifty  cents  per  ton,  deliveries  to  be  made  as  long 
as  defendants  should  wish  them,  the  defendants  agreeing  to  receive  the  same 
at  that  price. 

A  large  amount  of  coal  was  delivered  under  this  contract;  but  subsequently 
and  before  the  expiration  of  the  time  therein  specified,  the  price  of  coal  having 
risen,  the  plaintiffs  refused  to  deliver  any  more  coal  under  it.  In  this  action, 
brou^t  by  them  to  recover  the  value  of  the  coal  delivered,  held,  that  the  con- 
tract was  not  an  indivisible  one.  and  full  performance  was  not  a  condition 
Srecedent  to  a  recovery  by  plaintiff;  that,  as  no  time  of  payment  was  speci- 
ed  in  the  contract,  they  were  entitled  to  demand  the  pay  for  each  lot  of 

HiTN— Vol.  XIII.        86 
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coal  delivered,  and  that  they  were  therefore  entitled  to  recover  fhe  price  of 
the  coal  delivered,  subject  to  the  defendants*  right  to  recoup  any  damages 
they  might  have  sustained  by  reason  of  the  breach  of  the  contract 

Per  Lee  v.  Bebbb 89 

2.  Enticing  wife  from  husband  —  right  of  for  —  Gfood  faith  of  person 

receiving — wTien  a  defense.]  Upon  the  trial  of  an  action  brought  by  a  husband 
against  his  wife's  father  to  recover  damages  for  enticing  away  his  wife,  evi 
dence  was  given  tending  to  show  that  the  wife,  by  reason  of  illness,  was 
unable  to  leave  her  husband's  house  without  assistance,  and  that  her  father, 
at  her  request,  removed  her  to  his  own.  The  justice  charged  that,  even  if 
the  husband's  treatment  of  his  wife  was  not  improper,  in  fact,  yet  if  such 
complaints  were  made  to  the  defendant,  by  the  wife  and  others,  as  induced 
him  to  believe  that  she  was  cruelly  treated  hj  her  husband,  and  he  acted  in 
good  faith  in  taking  her  to  his  house,  the  plaintiff  could  not  recover. 

Held,  that  the  charge  was  correct.    Smith  v.  Ltke 204 

3.  OhstrtLction  in  highway.]    The  commissioners  of  highways  of  a  town 

have  no  power  to  bring  an  action  to  enjoin  the  construction  of  a  permanent 
obstruction  in  a  highway.    Cotkendall  v.  Durkeb 260 

4. Right  of  to  recover  money  paid  under  a  canceled  contract.  ]  The  plain- 
tiff and  defendant  entered  into  an  agreement,  by  which  the  plaintiff  agreed* 
to  purchase  certain  land  from  the  defendant  for  a  price  therein  named; 
the  plaintiff  paid  a  portion  of  such  price  to  the  defendant.  Afterwards, 
the  plaintiff  being  in  default,  an  agreement,  of  which  the  following  is  a 
copy,  was  indors^  on  each  copy  contract,  and  signed  and  sealed  by  the 
respective  parties:  "I  hereby  surrender  all  my  right,  title  and  interest  under 

ana  by  virtue  of  the  within  agreement  to for  and  in  consideration 

of  the  sum  of  one  dollar,  the  receipt  whereof  is  hereby  acknowledged,  and 
agree  that  the  same  shall  be  canceled  and  be  of  no  effect  from  this  date." 

In  an  action  by  the  plaintiff  to  recover  what  he  had  paid  under  the  con- 
tract, held,  that  he  was  entitled  to  recover.    Tick  v,  Zinsser 866 

5.  An  action  lies  to  annul  bond  and  mortgage  procured  by  fratidut&nt 

representations.]  The  complaint  in  an  action  alleged  that  the  plaintiff  was 
induced,  by  the  fraudulent  representations  of  the  defendant,  to  purchase  from 
him  a  farm  for  $18,000,  which,  if  his  representations  had  been  true,  would 
have  been  worth  $20,000,  but  it  was,  in  fact,  worth  not  over  $12,000;  that  he 
paid  $5,000  in  cash,  assumed  a  mortgage  for  $2,000,  and  gave  a  bond  and 
mortgage  back  for  $11,000,  payable  in  $1,000  annual  installments,  one  of 
which  he  had  paid,  and  prayed  that  the  bond  and  mortgage  might  be 
canceled,  and  for  damages.  At  the  Circuit  the  complaint  was  dismi^ed, 
on  the  ground  that  no  damages  had  as  yet  been  sustained,  and  that  the 
facts  alleged  would  prove  a  defense  to  an  action  brought  to  foreclose  the 
$11,000  mortgage. 

Held,  that  the  court  erred  in  dismissing  the  complaint;  that,  upon  the 
facts  alleged  therein,  the  plaintiff  was  entitled  to  maintain  an  action  in 
equity  to  have  the  bond  and  mortgage  canceled  and  delivered  up  to  him. 
Ranney  V,  Warren 11 

6. Must  be  brought  by  husband  for  services  rendered  by  married  woman.] 

An  action  was  brought  by  the  plaintiff,  a  daughter  of  David  Quacken- 
bush,  deceased,  against  his  executor,  to  recover  for  services  rendered  by 
her  in  attending  upon  her  father  during  his  last  illness,  she  being  then 
married  and  living  with  her  husband.  Held,  that  the  husband,  and  not 
the  plaintiff,  was  the  proper  person  to  bring  the  action. 

CUCK  V.   QUACKENBUSH 107 

On  insurance  policy — w?ten  loss  is  payable  to  AB,  A  B  may  sue  for 

amd  recover  the  entire  amount  though  it  is  in  excess  of  his  individual  loss. 

See  Dakin  v.   Lrv.,  London  and  Globe  Ins.  Co 122 

Discontinuance  of —  wh^n  it  should  not  be  alUnoed, 

See  Clearwater  v.  Decker 68 

Accruing  to  subscribers  from  destruction  of  fair  grounds  —  is  several  to 

each  subscriber — special  damages  need  not  be  shown. 

See  HoRTON  v.  Hows 67 
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MOTION  —  OtmtM^usd.  pasb. 

In  equity — to   remove  a  dovd  on  title — when  not  maintainable  — 

remedy  by  ^eetment. 

See  BoGKBS  «.  LANsme 38 

Gf  replemn  or  for  conversion  —  when  levy  by  sheriff  eufficienl  to  euetain. 

^  AlVobd  9.  Hatkbs 26 

Fbr  negUgence — railroad  Cfroesing — d\Uy  of  ona  passing  over. 

See  Salter  v,  Utioa  and  Black  River  R.  K.  Co 187 

For  an  account — former  action  must  be  pleaded  to  be  a  bar  —  not  a 

bar  unless  judgment  ioas  entered. 

See  Derby  v.  Yale 373 

Fbr  mdUdous  prosecution  —  Malice  —  inference  as  to. 

See  Jenninob  v.  Davidson 398 

For  conversion — demand — when  it  must  be  proved 

See  Ryerson  v.  Kauffield 887 

When  maintainable  to  abate  a  public  nuisance. 

See  Van  Brunt  v.  Ahbarn 888 

Judgment  based  upon  former  judgment  against  defendant — reversal  of 

sucJi former  judgment  —  ^ect  of. 

See  Smith  v.  Frankfibld 489 

limitatton  of  time  for  bringing,  on  insurance  policy  —  reformation  of 

such  policy — when,  in  such  case,  the  time  commences  to  run. 

See  Hat  v.  Star  Fire  Ins.  Co 496 

Severance  of  causes  of — offer  to  dUow  judgment  to  be  taken  for  one  of 

several  claims  —  effect  of  on  right  to  sever. 

See  Bradbury  v.  Winterbottom 536 

7b  set  aside  contract  on  the  ground  of  fraud — when  offer  to  restore  what 

has  been  received  under  the  contract  necessary  to  be  made  in  the  complaint. 

890  Hay  «.  Hay 815 

For  injuries  occasioned  by  a  railroad  company  —  Contributory  negli- 
gence —  when  a  question  for  the  jury. 

See  Hoffman  v.  N.  Y.  Central  and  H.  R.  R.  R.  Co 589 

On  policy  of  insurance  —  Agreement  to  refer  question  of  amount  of 

loss  to  arbitration —  wh>en  not  enforceable  —  waiver  of. 

See  GiBBS  v.  Continental  Ins.  Co Bll 

ADMIBALTT  JT7BISDICTI0N  —  Extent  of]  1.  Admiralty  Jurisdiction 
does  not  extend  to  contracts  relating  to  a  vessel  wholly  engaged  m  the  inter- 
nal commerce  of  a  State,  and  no  maritime  lien  or  claim  can  be  founded  on 
such  contracts.    Fralick  v.  Betts 682 

2.  Chap.  482  of  1 862  —  constitutionality  of]  Chapter  482  of  1862,  pro- 
viding for  the  collection  of  demands  against  ships  and  vessels  is,  so  far  as 
it  relates  to  vessels  wholly  engaged  in  the  internal  commerce  of  this  State, 
constitutional  and  valid.    Id. 

8.  Ganal  boat —  when  a  "  vessel."]    A  canal  boat  is  a  "  vessel "  within 

the  meaning  of  the  said  law.    Id. 

4.  Who  may  create  a  lien.]   The  owner  of  a  canal  boat  made  a  contract 

with  Pierce  &  Son,  by  which  the  latter  were  to  make  certain  repairs  in  and 
upon  the  boat.  The  repairs  were  made  and  the  price  to  be  paid  therefor  was 
paid  by  the  owner  to  Pierce  &  Son.  The  plaintiff,  who  had  been  employed 
by  Pierce  &  Son,  to  work  upon  the  boat,  not  having  been  paid  for  the  ser- 
vices rendered  by  l^m,  sought  to  enforce  his  claim  against  the  boat  under  the 
laid  statute. 

Held,  that  he  had  no  right  so  to  do,  as  his  employment  by  Pierce  &  Son 
gave  him  no  right  under  the  law  of  1862  to  claim  a  lien.    Id. 

ADMISSIONS  —  Obtaining  money  by  false  pretenses — Admissions  of  plain- 
tiff in  error —  what  cannot  be  proved  by. 

iS06  Sherman  «.  People 576 
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"ADVEBSE  PABTY"  — Oi?(fo,  §  348.]  The  term  "adverse  party,"  as 
used  in  section  848  of  the  Code,  requiring  notice  of  the  entry  of  judgment, 
affirming  the  judgment  appealed  from,  to  be  served  upon  the  ' '  adverse  party  " 
at  least  ten  days  oefore  commencing  an  action  upon  the  undertaking,  means 
the  parties  to  the  original  judgment  by  whom  the  appeal  was  taken. 

YATB8«.  BURCH 022 

AFFIDAVITS  —Made  ajfter  the  making  of  an  order  at  the  Spedai  Term, 
cannot  be  read  upon  the  Jiearing  at  ^  General  Term,  eeen  though  aU  the  parOee 
to  the  appeal  consent  thereto. 

See  Thompson  v.  Taylor 201 

AGENT: 

See  Princifal  and  Agent. 

ALIEN — Demee  to — partition,  action  forS\  1.  An  action  for  partition  may 
be  brought,  under  the  act  of  1853,  relating  to  disputed  wills,  when  the  pro- 
perty sought  to  be  partitioned  was  devised,  in  the  will  of  the  testator,  to  a 
devisee  who  was  incompetent  to  take  by  devise  because  of  alienage. 

Hall  ©.Hall 8D6 

2. FiUng  ofdeposUion,  under  chapter  115  of  1846  —  effect  of  naturaUea- 

Hon.}  A  testator  devised  certain  real  estate  to  his  sister  and  her  husband, 
for  their  joint  lives  and  the  life  of  the  survivor,  with  remainder  to  the 
children  of  the  sister.  All  these  children  were  aliens  at  the  time  of  the 
testator's  death,  and  had  not  filed  the  deposition  required  by  the  laws  of 
this  State,  to  enable  them  to  hold  such  real  estate,  but  one  of  them  filed  the 
deposition  as  i*equired  by  the  act  of  1845  (chap.  115),  and  all  were  natural- 
ized prior  to  the  death  of  their  mother. 

Held,  that  upon  the  death  of  the  testator,  this  sister  and  her  husband 
took  an  estate  for  life  in  the  property. 

That  the  devisees  of  the  estate  in  remainder,  being  incompetent  to  take, 
such  estate  vested  in  the  citizen  heirs  of  the  testator,  subject  to  be  defeated 
by  the  filing  by  the  devisees  of  the  deposition  provided  for  in  section  1  of 
chapter  Hoof  1845. 

That,  upon  the  filing  of  such  deposition  by  the  said  devisees,  the  estate 
of  the  heirs  would  divest,  and  the  same  would  vest  in  the  devisees  named  in 
the  will. 

Section  11  of  the  said  act  excepts  from  its  operation  only  those  interests 
which  had  become  vested  prior  to  its  passage.    Id. 

3. Chapter  38  of  1875.1    That  the  omission  of  two  of  the  devisees  to 

file  the  deposition  was  cured  by  chapter  38  of  the  Laws  of  lb75,  conferring 
upon  heirs  and  devisees,  bein^  of  the  blood  of  the  devisor,  whether  citizens 
or  aliens,  capacity  to  take  and  hold  the  real  estate  owned  and  held  by  the 
devisor  at  the  time  of  his  decease  —  except  as  against  the  State  only;  the  act 
of  1875  being  retroactive  in  its  operation.     Id. 

AlilMONT: 

See  Maintenance. 

AlCENDMENTS —  To  pleadings — aUowanee  of,  by  a  referee—  when  proper 
—  when  dUowed — surprise — pro^  of,  required —  Rights  of  defendant  if  plain- 
tiff *«  pleading  be  amended — Rule  26  —  Terms  of  amendment. 

See  Smith  v.  Rathbun 47 

Of  pleading  —  what  may  be  made,  either  before  or  after  judgment. 

See  RiSLEY  «.  Wightman 163 

ANIMAIiS —  Trespassing  on  lands  of  person,  other  than  their  owner — rights 
of  oioner  of  land  to  drive  them  off  with  dogs.  • 

Ixe  Smith  v.  Waldorf 127 

ANJSTUITY —Apportionment  of .]  1.  A  testator  who  died  April  9,  1858.  left 
to  his  wife,  by  will,  his  mansion-house  and  certain  land,  together  with  cattle, 
farming  implements,  furniture,  etc.,  and  an  annuity  for  life  of  $10,000  a  year, 
to  be  paid  in  semi-annual  payments,  the  first  half  yearly  payment  to  be 
made  in  six  months  from  his  decease,  such  devises  and  bequests  being  given 
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in  lieu  of  dower.  The  annuity  was  payable  October  ninth  and  April  ninth  in 
each  year.    The  wife  died  April  1,  1877.  • 

In  an  action  by  her  executor  to  recover  the  pro  rata  proportion  of  the 
annuity  up  to  that  date,  hdd,  that  the  annuity  could  not  be  apportioned. 

Irving  f>.  Rankinb 147 

2.  GTiap.  5i2of  V&in^appUeationof.]  Chapter  642  of  1875,  changing 

the  common-law  rule  as  to  the  apportionment  of  annuities,  only  applies  to 
instruments  executed  or  taking  effect  after  its  passage.    Id, 

AKOTHEB  BTA.T1^  — Statute  qf—er^oreement  of,  in  this  State  by  admimg- 
tratrix  appointed  herein. 

See  Stallknbcht  «.  Pennsylvania  R  R  Co 451 

ANSWEB— ^^m  of,  because  of  a  defective  verification  —  notice  muet  paint 
out  defect.]  Where  an  answer  is  returned  on  the  ground  that  the  verification 
of  the  same  is  defective,  the  notice  must  point  out  specifically  the  particulars 

in  which  it  is  defective.    Snaps  v.  Gilbert 494 

See  Pleading. 

APPEAIj  ^  Prom  a  judgment  entered  on  the  report  of  a  referee  in  the  County 
Court  —  it  is  not  necessary  to  move  for  new  trial  in  the  Vounty  Court]  1.  Under 
the  provisions  of  the  Code  of  Civil  Procedure  an  appeal  will  lie  to  the  General 
Term  from  a  judgment  entered  upon  the  report  of  a  referee,  in  an  action 
pending  in  a  County  Court,  upon  a  case  and  exceptions  settled  by  such  ref- 
eree; and  a  prior  motion  for  a  new  trial  in  the  County  Court,  upon  the  excep- 
tions and  the  decision  of  the  referee  is  no  longer  requisite  or  proper. 

Kilmer  v,  O'Brien 224 

2. From  order — orUy  one  appeal  therefrom,  or  from  parts  thereof  cUlowed.] 

By  an  order  of  the  Special  Term,  made  upon  an  application  for  the  confirma- 
tion of  the  report  of  a  referee,  two  claims  presented  by  one  M.  to  the  ref- 
eree, and  allowed  by  him,  were  disallowed.  M.  appealed  from  so  much  of 
the  order  as  disallowed  one  of  the  said  claims.  Subsequently  and  after  the 
decision  of  the  said  appeal,  he  brought  this  appeal  from  the  portion  of  the 
order  disallowing  the  second  claim. 

Seld,  that  his  right  to  appeal  from  the  order  was  exhausted  by  the  first 
appeal ;  and  that  the  second  appeal  could  not  be  maintained. 

Thompson  v.  Taylor 201 

3. Additional  affidavits — cannot  be  read  upon  appeal.]  Affidavits,  made 

after  the  making  of  an  order  at  the  Special  Term,  cannot  be  read  upon  the 
hearing  at  the  General  Term,  even  although  all  the  parties  to  the  appeal 
consent  thereto.    Id. 

4.  To   County   Court— return  by  justice  —  truthfulness  of,  cannot  be 

quetioned.  ]  Upon  an  appeal  to  the  County  Court  from  a  judgment  of  a  jus- 
tice of  the  peace,  the  truthfulness  of  the  justice's  return,  if  it  be  fully  respon- 
sive to  the  notice  of  appeal,  cannot  be  questioned  nor  controverted  by  affida- 
vits, nor  can  a  further  return,  as  to  the  truth  of  matters  in  respect  to  which 
the  original  return  is  controvered  by  affidavits,  be  required. 

Barber  v.  Stettheimbr 198 

5. BeiTiedy.]    If  the  return  be  false,  the  remedy  of  the  party  aggrieved 

thereby  is  by  an  action  against  the  justice.    Id. 

Questions  arising  upon  a  Prial—e.  g.,  the  form  of  a  judgment  in  replemn 

—can  only  be  remetoed  upon  a  ease  settled. 

i»M  McLean  9.  Cole 300 

Demurrer  to  a  portion  of  a  pleading  — fuU  costs  allowed  upon  appeal  to 

the  General  Term. 

See  Van  Gblder  v.  Van  Gelder 118 

— —  Proper  way  to  correct  error  tu  to  costs  —  in  an  action  to  foreclose  a 

See  Losses  v.  Elli& 656 

APPBABANCE: 

See  Voluntary  Appearance. 
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APPLICATION — i^  insurance  to  company  —  what  constitutes.]  To  the 
qi^tion  in  the  application,  "  Has  any  application  been  made  to  this  or  any 
other  company  for  assurance  on  the  life  of  the  party;  if  so,  with  what 
result  ?  "  I),  answered,  "  Yes,  and  always  successful."  It  appeared  that,  in 
1862  or  1863,  he  handed  to  the  agent  of  a  foreign  insurance  company  an 
application  for  insurance;  that  the  agent  said  he  did  not  think  the  company 
would  take  him;  that,  upon  D.'s  request,  he  handed  the  application  to  the 
examiner  for  the  company,  who  was  then  D.'s  physician;  that  the  agent 
subsequently  told  D.  that  the  examiner  said  he  could  not  pass  him,  and  that 
the  examination  was  a  farce  and  an  unnecessary  expense  to  put  the  company 
to;  and  there  the  matter  dropped.  The  court  left  it  for  the  jury  to  say 
whether  or  not  D.  's  answer  was  a  truthful  one.  ffeld,  that  it  did  not  appear 
that  an  application  was  made  to  the  company:  that  the  application  was  not 
even  made  to  the  agent  to  be  forwardea  to  the  company;  that  the  applicar 
lion  was  never  completed.    Edington  v  Mttsil  Life  Inb.  Co 648 

APPOBTIOKMENT  —  Of  annuity.  ]  1.  A  testator  who  died  April  9, 1858, 
left  to  his  wife,  by  will,  his  mansion-house  and  certain  land,  together  with 
cattle,  farming  implements,  furniture,  etc.,  and  an  annuity  for  life  of  $10,000 
a  year,  to  be  paid  in  semi-annual  payments,  the  first  half  yearly  payment  to 
be  made  in  six  months  from  his  decease,  such  devises  and  bequests  being 
given  in  lieu  of  dower.  The  annuity  was  payable  October  ninth  and  AprU 
ninth  in  each  year.    The  wife  died  on  ApriJ  1,  1877. 

In  an  action  by  her  executor  to  recover  the  pro  rata  proportion  of  the 
annuity  up  to  tliat  date,  held,  that  the  annuity  could  not  be  apportioned. 
Ibving  v.  Rankinb 147 

2.  Ghap.  642  of  1876 — appUeation  of.  ]    Chapter  642  of  1875,  changing 

the  common-law  rule  as  to  the  apportionment  of  annuities,  only  applies  to 
instruments  executed  or  taking  effect  after  its  passage.    Id. 

ABBITBATION  —  Pbliey  of  insurance  —  agreement  to  refer  question  of 
amount  of  loss  to  arbitration  —  tohen  not  enforceable,]  1.  The  defendant  issued 
to  the  plaintiff  a  policy  of  insurance  upon  certain  personal  property,  by  which 
it  agreed  to  make  good  unto  the  assured  {Jl  such  immediate  loss  or  damage 
as  should  happen  by  fire  to  the  property  specified,  the  amount  of  loss  to  be 
estima4ed  according  to  the  actual  cash  t>aXue  of  the  proper^  at  the  time  of  the  loss. 

In  the  ninth  condition  of  the  policy  it  was  provided  that  in  case  differ- 
ences should  arise  touching  any  loss  or  damage,  after  proof  had  been 
received  in  due  form,  the  matter  should,  at  the  written  request  of  either  par^, 
be  submitted  to  impartial  arbitrators,  whose  award  in  writing  should  be 
binding  on  the  parties  as  to  the  amount  of  such  loss  or  damage,  but  should 
not  decide  the  liability^  of  the  company  imder  the  policy. 

In  the  tenth  condition  of  the  policy  it  was  provided  that  no  suit  or  action 
against  the  company,  for  the  recoverv  of  any  claim  by  virtue  of  the  policy, 
should  be  sustainable  in  any  court  of  law  or  chancery,  untU  after  an  awojrd 
shaU  haw  been  obtained,  fixing  the  amount  of  such  claim  in  the  manner  above 
provided. 

In  this  action,  brought  to  recover  the  amount  due  thereimder,  upon  the 
destruction  of  the  property,  the  defendant  claimed  that  a  difference  had 
arisen  as  to  the  value  of  the  property  destroyed,  and  that  as  no  award  had 
been  made  by  arbitrators,  no  recovery  could  be  had  under  the  policy. 
Neither  party  had  requested,  either  in  writing  or  otherwise,  that  the  matter 
should  be  submitted  to  arbitrators. 

Held,  that  by  the  terms  of  the  ninth  condition,  no  obligation  to  submit 
the  amount  of  the  loss  to  arbitrators  arose,  until  a  written  request  so  to  do 
had  been  made  by  one  of  the  parties.    Gibbs  «.  CoNTiNEirrAL  Ins.  Co 611 

2. When  agreement  as  to,  only  collateral  to  main  agreement]    Somhle, 

that  the  condition  as  to  submitting  the  amount  of  the  loss  or  damage  to  arbi- 
trators was  only  collateral  to  the  main  agreement  of  the  defendant,  which 
was  to  pay  the  amount  of  the  loss,  "  to  be  estimated  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss,"  and  that  such  collateral 
agreement  did  not  deprive  the  plaintiff  of  the  ri^ht  to  maintain  an  action 
on  the  policy  until  such  reference  and  an  award,  in  pursuance  thereof,  had 
been  had.    id. 
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ASBEST — Order  of — motion  to  mxcate  —  denied  with  leave  to  renew — 
renewal  of  motion  a^fter  judffment.']  1.  November  20,  1869,  a.n  order  for  the 
arrest  of  the  defendant  was  granted  in  this  action,  and  on  December  28, 1869, 
a  motion  to  vacate  the  same  was  denied  with  leave  to  renew  the  motion  on 
showing  the  amount  secured  by  an  attachment  previously  issued  in  the  action. 
In  1872  the  action  was  tried  and  judgment  recovered  by  the  plaintiff.  In 
February,  1877,  this  motion  was  made  to  vacate  the  order  of  arrest. 

Meldy  that  it  was  properly  denied  as  the  leave  to  renew  was  only  given 
for  a  special  purpose,  and  the  right  to  renew  was  terminated  by  the  entry 
of  the  judgment.    Mills  v.  Rodewald 489 

2.  Policemen  — poteer  of  to  arrest  for  violating  cUy  ordinanee.]    A  police- 
man has  no  authority  to  arrest,  without  a  warrant,  a  person  violating  a  city 
ordinance,  unless  expressly  authorized  so  to  do  by  the  city  charter,  or  unless 
such  violation  of  the  ordinance  is  accompanied  by  a  breach  of  the  peace. 
Hennbsst  V,  Connolly 173 

Order  of —  nsglect  of  party  procuring,  to  enter  judgment  when  it  is  in 

his  power  so  to  do  —  Oode,  ^  288  -—  discharge  by  order  under  —  vacating  said 
order  —  effect  of 

See  Schelly  v.  Zink 538 

Order  of^fQr  conversion  of  property. 

Bee  WooDBRiDGE  V.  Nelson 890 

Order  of —  Bute  6  of  1874  requiring  indorsement  on — what  a  suffleient 

eompUanee  with. 

See  KoPELOWiCH  v,  Eersburo 178 

ASSAULT  —  AssavU  with  intent  to  commit  a  rape  —  3  Ee».  Stat.  (6^A  ed\  988, 
§  49 .]  1 .  In  an  indictment  under  the  statute  providing  that  every  person  who 
shall  be  convicted  of  an  assault  with  the  intent  to  commit  robbery,  bui^lary, 
rape,  manslaughter,  etc.,  shall  be  punished  as  therein  provided,  il  is  sufficient 
to  allege  that  an  assault  was  made  upon  a  female  child,  "  with  intent  then 
and  there,  willfully  and  feloniously,  to  commit  a  rape  against  the  form 
of  the  statute,"  etc.,  and  it  is  not  necessary  to  allege  that  the  intent  was  to 
"carnally  and  unlawfully  know "  the  said  child.    Singer  v.  People 418 

2.  Consent  of  child  under  ten  years  of  age.]    Where  an  assault  with 

intent  to  commit  rape  is  made  upon  a  female  child  under  the  age  of  ten 
years,  the  fact  that  she  assented  thereto  does  not  alter  the  nature  of  the  crime 
or  diminish  the  guilt  of  the  accused.    Id. 

ASSESSMENTS  —  Vacating  of  in  city  of  Brooklyn.  ]  1.  Since  the  passage  of 
section  18  of  chapter  638  of  1875  the  statutory  remedy,  by  petition,  against 
void  or  avoidable  assessments  for  local  improvements  in  the  city  of  Brook- 
lyn, is  confined  to  that  portion  of  any  such  void  or  voidable  assessment 
which  is  in  excess  of  the  fair  value  of  the  work  actually  done  and  the  mate- 
rials actually  furnished,  and  which  is,  consequently,  the  result  of  fraud  or 
extravagance.    Matter  of  Mead 849 

2. Burden  of  proof .]  As  it  is  only  that  portion  of  the  assessment  which  is 

in  excess  of  the  fair  value  of  the  actual  local  improvement  which  is  sub- 
ject to  review  by  petition,  it  rests  upon  the  petitioner  to  allege  and  prove 
the  existence  and  amount  of  such  excess.     Id. 

8. Title  to  «fa^u^.]  As  the  right  to  review  an  assessment  by  petition  was 

created  by  an  amendment  to  the  city  charter,  which  amendatory  act  had  a 
charter  title,  such  right  could  be  constitutionally  abridged  or  taken  away  by 
another  amendment  w  the  charter,  having  also  a  charter  title.  Any  other 
construction  would  make  the  grant  of  the  remedy  by  petition  unconstitu- 
tional.   Id. 

4  Vacating  of,  in  Brooklyn —  chap.  668  <f  1875— cAoip.  169  of  1861.] 

Since  the  passage  of  section  18  of  chapter  668  of  1875,  in  relation  to  vacating 
assessments  in  the  city  of  Brooklyn,  the  provisions  of  section  5  of  chapter 
169  of  1861,  directing  that  "no  assessments  on  any  piece  or  parcel  of  land 
i^hall  exceed  in  amount  one-half  of  the  value  thereof,"  is  no  longer  in  force, 
so  as  to  justify  the  reduction  of  an  assessment  in  accordance  therewith. 

Matter  of  Adams 865 
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ASSESSMENTS  —  Condnusd,  p^ox 

5.  Gommisiioners  of —  c^ffkUmt  may  be  ordered  heard  after  report  made.'] 

The  commissioners  -of  estimate  and  assessment,  acting  under  chapter  4SS  of 
1 862,  had, after  hearing  the  parties  interested, prepared  their  report, and  a  motion 
to  confirm  the  same  had  been  duly  noticed.  At  this  stage  of  the  proceedings, 
upon  the  application  of  certain  of  the  parties  interested,  the  court  granted 
an  order  directing  that  certain  affldarits  should  be  submitted  to,  and  consid- 
ered by,  the  commissioners,  or  that  the  same  should  be  used  upon  the  motion 
to  confirm  the  report  of  such  commissioners,  as  the  corporation  counsel 
should  prefer. 

Reld,  that  the  order  was  proper  and  should  be  aflSrmed. 
Mattbb  of  Dbpartmbnt  of  Public  Works 488 

ASSETS: 

See  MmnciPAL  Ookporation& 

MARfiHAIiLINO  OF  AfiSBTS. 
EXBCUTORS,  2. 

ASSIOXEE  —  Meamng  of,  within  %  899  of  Code — what  witnesses  excluded  by  J] 
1.  An  action  was  brought  upon  a  promissory  note  made  by  the  defendant  War- 
ner, to  the  order  of  and  indorsed  by  one  Ayer,  and  subsequently  indorsed  by 
one  Alexander,  and  by  him  transferred  to  the  plaintiff.  Alexander  died  before 
the  trial.  The  signatures  of  the  maker  and  indorsers  were  proved.  Ayer  was 
called  by  the  defendants,  the  legal  representatives  of  Warner,  and  against 
plaintiff  s  objection  and  exception  allowed  to  testify  as  to  a  personal  trans- 
action, between  himself  and  Alexander,  tending  to  establish  the  defense  of 
usury. 

Eeld,  that  Richardson  was  an  "  assignee  "  of  Alexander,  within  the  mean- 
ng  of  section  399  of  the  Code: 

That  Ayer  was  a  person  **from,  through  or  under  whom"  Richardson 
derived  title  within  the  meaning  of  that  section. 

That  the  fact  that  the  defendants,  the  legal  representatives  of  Warner,  by 
whom  Ayer  was  called,  did  not  derive  title  from  him,  did  not  render  him 
competent. 

That  the  evidence  should  have  been  excluded.    Richardson  v.  Warner.  .     18 

2.  Code  of  Oitnl  Procedure,  §  829.]    Under  section  829  of  the  Code  of 

Civil  Procedure,  which  is  the  substitute  for  section  899  of  the  old  Code,  the 
witness  would  have  been  competent,  as  by  that  section  the  witness  is  only 
prohibited  from  being  examined  in  his  own  behalf  or  interest,  or  in  behalf  of 
the  party  succeeding  to  his  title  or  interest.    Id. 

ASSIGNMENT  —  Of  fund  —  distinction  between  it  and  abiUof  exchange  — 
what  M.]  1.  This  action  was  brought  upon  the  following  instrument :  "  Roch- 
ester, July  17, 1875.  Edward  L.  Hopkins.  One  month  after  date,  pay  to  the 
order  of  HoUister  &  Co.,  seven  hundred  and  eighty-two  dollars  and  thirty- 
four  cents,  and  charge  the  same  to  me,  to  apply  on  contract  for  your  building 
on  South  avenue.  (Signed)  J.  R  Flowerday."  The  plaintiff  proved  the 
acceptance  and  indorsement  of  the  instrument  and  rested.  Defenaant  offered 
to  prove  that  there  was  nothing  due  to  the  drawer  of  the  instrument  upon  his 
building  contract,  at  the  time  it  was  drawn,  and  that  there  was  no  considera- 
tion for  the  acceptance  between  the  drawer  and  acceptor,  which  evidence  was, 
upon  plaintiff's  objection,  excluded. 

Held,  that  the  instrument  was  a  bill  of  exchange,  and  not  a  mere  assignment 
of  a  fund,  and  that  the  evidence  offered  was  properly  rejected  as  immaterial 
and  irrelevant.    Hollistbr  9.  Hopkins , 310 

2.  OenercU — failure  of  assignee  to  give  bond — ^ect  of —  chap.  348  of  1 860 

and  chap.  5Qofl  875.  ]  Under  the  provisions  of  chapter  348  of  1860,  as  amended 
by  chapter  56  of  1875,  relating  to  general  assignments,  the  failure  of  the  assiniee 
to  enter  into  the  bond  within  the  time  thereby  prescribed  does  not  invalioate 
the  assignment.  The  statute  simply  prohibits  him  from  selling  the  assigned 
property  or  converting  it  to  thepurposes  of  the  trust  until  he  shall  have  entered 
mto  such  bond.    Worthy  v.  Bbnham 176 

Of  mortgage —  latent  defects  in  acknowledgment  —  effect  of — Recording 

acts  —  Discharge  of  mortgage  by  mortgagee,  after  assignment  of. 

See  Heilbrun  d.  Hammond 474 
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ASSIGMDCEKT  -—  Continued,  paov. 

—^OfpoUey  of  insurance  upon  life  qf  husband  for  benefit  of  wife,  not  assign- 
able  by  her. 

See  WiLflON  t).  Lawrekcb 288 

ATTACHMENT  —  For  contempt  —  when  it  should  not  be  cUUnoed.  ]  Where, 
on  an  application  made  in  a  civil  proceeding  for  an  attachment  to  punish  a 
party  for  a  failure  to  comply  with  an  order  of  the  court  directing  the  pay- 
ment by  him  of  a  sum  of  money,  it  appears  that  his  failure  to  comply  with 
it  arises  from  his  not  havinff  the  money  wherewith  to  do  so,  and  it  does  not 
appear  that  he  has  disabfed  himself  from  paving,  with  intent  to  avoid 
complying  with  the  order,  the  attachment  should  not  issue. 

Cochran  v.  Ingbrsoll 868 

ATTEKDIKa  PHYSIGIAJT: 

See  Physician. 

ATTO&NEY  AKD  CUBNT  —  Services  rendered  by  an  attorney  --effeeton 
recovery  for,  of  death  of  attorney  during  pendcTusy  of  action.  ]  1.  The  defendant's 
intestate  and  the  plamtiffs'  testator  entered  into  an  agreement  whereby  the 
former,  an  attorney,  agreed  to  collect  the  rents  due  on  certain  manorial 
leases  belonging  to  the  latter,  and  to  receive  for  such  services  the  taxable 
costs  of  the  actions  to  be  brought;  under  which  agreement  some  twenty  or 
thirty  actions  were  commenced.  At  the  time  of  the  death  of  defendant's 
intestate,  plaintiffs  had  be^n  defeated  in  one  action  because  of  a  failure  to 
notify  the  tenant  of  an  assignment  of  the  lease,  two  actions  had  been 
discontinued  and  the  costs  paid,  and  seven  were  pending;  to  the  two  actions 
discontinued  and  the  seven  actions  still  pending,  the  same  defense  of  neglect 
to  give  notice  of  the  assignment  of  the  lease  had  been  interposed.  Upon 
an  accounting,  the  referee  found  that  the  amount  of  the  taxable  costs  in 
said  nine  actions  was  $901.81,  but  refused  to  allow  that  amount  to  the 
defendant.  The  court  at  Special  Term  held  that  as  the  notice  was  not 
properly  a  proceeding  in  the  action,  that  th)9  mere  fact  that  the  defendant's 
mtestate  commenced  the  actions  for  the  assignee  of  the  lease,  without  ascer- 
taining that  the  tenant  had  been  notified  of  Uie  assignment,  was  not  suflS- 
cient  to  show  that  he  was  guilty  of  negligence  or  wanting  in  reasonable 
professional  skill,  and  allowed  to  the  defendant  the  $901.81. 
ffeld,  that  the  defendant  should  be  allowed  that  amount 
Sbthour  v.  Oaooeb 29 

3. NegUgenee  of  attorney  —  burden  of  proof  as  to.]  Where  a  client  refuses 

to  pay  an  attorney's  bill  on  the  ground  that  he  had  been  defeated  and 
damaged  by  reason  of  the  negligence  and  want  of  skill  of  the  attorney, 
such  negligence  or  want  of  skill  must  be  established  by  him  affirma- 
tively. 

A  failure  to  succeed  in  a  law  suit  is  not  prima  faeie  evidence  of  negli- 
gence or  want  of  proper  skill    Id. 

Attorney  may  take  security  for  future  costs. 

See  Hall  v.  Cbousb 667 

BANK: 

See  Sayings  Bank. 

BANXBUPT  ACT  —  Compromise  under — contingent  liabilities  not  discharged 
byj  1.  The  defendants  were  indorsers  of  a  promissory  note  held  by  the  plain- 
tiffs. After  the  giving  of  the  note,  but  before  its  maturity,  the  defendants 
instituted  proceedings  under  the  bankrupt  act  to  procure  a  discharge  from 
their  debts  by  a  compromise  proposed  to,  and  accepted  by  the  creditors. 
They  set  forth  in  the  statement  of  their  debts  this  note,  and  tendered  to  the 
plaintiffs  the  twenty-five  per  cent  accepted  by  the  other  creditors,  but  the 
same  was  rejected.  After  defendants'  discharge  this  action  was  brought 
upon  the  note. 

Held,  that  their  liability  thereon  was  not  affected  by  the  proceedings  in 
bankruptcy;  that  the  compromise  only  released  them  from  those  debts  or 
liabilities  which  had  then  become  fixed  and  due,  and  not  from  debts  on 
which  they  were  only  contingently  liable.    Smith  v.  KRAtrsKOPF 626 

Hun— Vol.  XIII    86 
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BAKKBTTFT  ACT  ^  (kmUnued.  paab. 

2. WhM  proeeedingi  are  determined.]     Under  the  provisions  of  the 

bankrupt  act  prohibiting;  any  creditor  who  has  proved  his  debt  or  claim 
from'maintaining  any  suit  at  law  or  in  equity  thereupon  against  the  bank- 
rupt, unless  a  ''discharge  has  been  refused  or  the  proceedings  have  been 
determined  without  a  discharge/'  the  proceeding  are  not  determined  unless 
an  order  to  that  effect  has  been  entered  by  the  United  States  Ck>urt. 

MiLLBR  v,  O'Kain 594 

.8.  •. Surety  paying  claim  against  bankrupt-  - poritum  ofA    If  a  creditor 

has  proved  his  claim  against  the  bankrupt,  a  surety  for  the  bankrupt,  who, 
after  such  proof  thereof,  pays  the  debt,  occupies  the  position  of  the  original 
creditor  as  to  the  enforcement  of  the  claim  by  suit.    Id. 

4.  Assignee  under — actions  'by — jurisdiction  of  State  courts   over.] 

This  action  was  brought  upon  an  undertaking  given  to  procure  the  dis- 
charge from  arrest  of  one  Miller,  who  had  b^n  sued  by  the  plaintiff,  as 
an  assignee  in  bankruptcy,  to  recover  money  collected  by  Miller  for  the 
bankrupt,  which  he  had  railed  to  pay  over.  Plaintiff  having  recovered  a 
judgment  in  the  first  action  for  $2,195.60  and  taken  the  necessary  measures 
to  charge  the  bail,  brought  this  action  upon  the  undertaking. 

Held,  That  the  action  was  properly  brought  in  the  State  court  and  could 
be  maintained.    Tullis  v.  Miller. .* 868 

5. Legal  assets  or  debts.  ]    That  even  if  the  amendment  to  the  bankrupt 

act,  passed  in  1S74,  operated  m  any  case  to  deprive  the  State  courts  of  juris- 
diction over  an  action  brought  by  an  assignee  in  bankruptcy,  this  case  was 
not  affected  thereby,  for  the  reason  that  the  cause  of  action  did  not  arise 
under  the  laws  of  the  United  States,  and  that  it  was  not  brought  for  the  col- 
lection of  the  legal  assets  or  debts  of  the  bankrupt.    Id. 

BILL  OF  EZCHANQE—  What  is.]  This  action  was  brought  upon  the 
following  instrument:  "Rochester,  July  17,  1875.  Edward  L.  Hopkins. 
One  month  after  date,  pay  to  the  order  of  Hollister  &  Co.,  seven  hundred 
and  eighty-two  dollars  ana  thirty-four  cents,  and  charge  the  same  to  me,  to 
apply  on  contract  for  your  building  on  South  avenue.  (Signed)  J.  R 
Flowerday."  The  plaintiff  proved  the  acceptance  and  indorsement  of  the 
instrument  and  rested.  Defendant  offered  to  prove  that  there  was  nothing 
due  to  the  drawer  of  the  instrument  upon  his  building  contract,  at  the  time 
it  was  drawn,  and  that  there  was  no  consideration  for  the  acceptance  between 
the  drawer  and  acceptor,  which  evidence  was,  upon  plaintiff 's  objection, 
excluded. 

ffeld,  that  the  instrument  was  a  bill  of  exchange,  and  not  a  mere  assign- 
ment of  a  fund,  and  that  the  evidence  offered  was  properly  rejected  as 
Immaterial  and  irrelevant.     Hollistbb  o.  Hopkins  .  *ilO 

BILL  OF  FABTICXTLABS-^TTA^rn  ordered  in  action  for  conversion.]  The 
complaint  in  this  action  alleged  that  in  or  about  the  years  1876  and  1877, 
this  plaintiff  was  the  lawful  owner  of,  and  entitled  to,  the  quiet  and  peaceable 
possession  of  certain  goods,  chattels  and  personal  property,  of  the  value  of 
$5,000,  and  that  the  same  were  wrongfully  taken  and  carried  away  by  the 
defendant  herein  and  converted  to  his  own  use. 

Held,  that  the  action  was  a  proper  one  in  which  to  order  a  bill  of  particu- 
lars.   Robinson  v.  Ck>MRn 891 

BOND  — Fbrm  of,  on  appUcaiion  for  a  portion  of  a  legacy  for  the  support  of 
the  legatee  —  2R.8.,  98,  §§  82,  88  —  whai  must  be  shown  to  authorize  the  order.  ] 
1.  The  respondent,  a  legatee  for  life  in  the  rents  etc.,  of  certain  property 
devised  by  the  will  of  appellant's  testator,  applied  to  the  surrogate  to  he 
allowed  to  receive  such  part  of  the  legacy  as  was  necessary^  for  her  sup- 
port, under  the  statute  authorizing  the  surrogate  to  allow  this  to  be  done, 
upon  it  appearing  to  him  that  the  assets  in  the  nands  of  the  executor  exceed, 
by  one-third,  all  debts,  etc.,  then  known,  upon  the  execution  of  a  satis^ 
factory  bond  for  the  return  of  such  portion,  with  interest,  whenever 
required.  A  bond  was  tendered  by  the  petitioners  conditioned  for  the 
refunding  of  such  moneys  "  as  may  be  necessary  to  enable  the  executors  to 
pay  and  discharge  the  debts  of  the  testator,  and  the  legacy  having  priority 
to  hers." 
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BOTSny—CkmUniudd,  pagk. 

Upon  appeal  from  an  order  made  by  the  surrogate  directing  the  payment  to 
the  petitioner  of  a  portion  of  her  legacy,  held,  that,  in  order  to  give  junsdiction 
to  the  surrogate,  it  must  appear  that  there  is  a  surplus  of  assets  by  at  least  one- 
third;  and  that  as,  in  this  case,  no  proof  on  this  point  appeared  to  have  been 
taken  before  the  surrogate,  the  order  was  unauthorized. 

That  the  bond  did  not  conform  to  the  statute,  which  required  it  to  be  con- 
ditioned for  the  refunding  of  the  money  whenever  required,  and  not  simply, 
if  necessary  for  the  payment  of  debts  and  prior  legacies. 

Babnes  v.  Baanbs 238 

2. Efeet  of  a  failure  by  an  as»iffnee  under  a  general  cusignment  to  giw 

band  toithin  the  ttme  preacribed.]  Under  the  provisions  of  chapter  348  of  Laws 
of  1860  as  amended  by  chapter  56  of  the  Laws  of  1875,  the  failure  of  an 
assignee  to  give  a  bond  does  not  invalidate  the  assignment,  but  the  statute 
simply  prohibits  him  from  selling  the  assigned  property  or  converting  it  to 
the  piurposes  of  the  trust  until  he  shall  have  entered  into  such  bond. 

W0BTH7  V.  BeNHAIC 176 

BONDING —  €f  towns,  in  aid  of  railroad  company —  annulling  of  proceedings 
—  effect  of,  on  powers  of  commissioners. 

See  BiDDLBCOic  v.  Nbwton. 682 

BOOK: 

See  M^OBAKDA. 

B0T7NDABT  LINE  —  when  it  can  be  established  by  parol.]  Where  a  bound- 
ary line  is  uncertain,  indefinite  and  disputed,  the  owners  of  the  adjoining 
lots  may  agree  upon  and  establish,  by  parol,  a  line,  which  neither  can  after- 
wards dispute.    Akblbb  «.  Cox 295 

BBIDOBS — Duties  of  commissioners  of  highways  as  to —  negligence. 

See  Hicks  «.  Chaffeb 294 

BROOJOjYN  — Vacating  assessments  in  — chap.  dGScf  lS7fi  — chap.  169  of 
1861.]  1.  Since  the  passage  of  section  13  of  chapter  663  of  1875,  in  relation 
to  vacating  assessments  in  the  citv  of  Brooklyn,  the  provisions  of  section  5 
of  chapter  169  of  1861,  directing  that  "  no  assessments  on  any  piece  or  parcel 
of  land  shall  exceed  in  amount  one-half  of  the  value  thereof,"  is  no  longer 
in  force,  so  as  to  justify  the  reduction  of  an  assessment  in  accordance  there- 
with.   Mattbb  OF  Adams 856 

2. Gity  of — vacating  assessments  in.]    Since  the  passage  of  section  13 

of  chapter  638  of  1875  the  statutory  remedy  by  petition,  against  void  or 
avoidable  assessments  for  local  improvements  in  the  city  of  Brooklyn,  is  con- 
fined to  that  portion  of  any  such  void  or  voidable  assessment  which  is  in 
excess  of  the  fair  value  of  the  work  actually  done  and  the  materials  actually 
furnished,  and  which  is,  consequently,  the  result  of  fraud  or  extravagance. 

Mattbb  of  Mead 849 

3, Burden  of  proof.  ]    As  it  is  only  that  portion  of  the  assessment  which 

is  in  excess  of  the  fair  value  of  the  actual  local  improvement  which  is  subject 
to  review  by  petition,  it  rests  upon  the  petitioner  to  allege  and  prove  the 
existence  and  amount  of  such  excess.    Id. 

4  Tttfe  to  statutes,]    As  the  ri^ht  to  review  an  assessment  by  petition 

was  created  by  an  amendment  to  tne  city  charter,  which  amendatory  act 
had  a  charter  title,  such  right  could  be  constitutionally  abridged  or  taken 
away  by  another  amendment  to  the  charter,  having  also  a  charter  title.  Any 
other  construction  would  make  the  grant  of  the  remedy  by  petition  unconsti- 
tutional.   Id, 

5. Justiee  €f  the  peace  in  —jurisdiction  of.  ]  By  section  35  of  chapter  125 

of  1849,  conferring  the  same  jurisdiction  upon  justices  of  the  peace  in  the 
city  of  Brooklyn,  %n  said  dty,  as  justices  of  towns  have  by  law  in  respect  to 
the  towns,  the  legislature  intended  to  restrict  the  territorial  jurisdiction  of  the 
Justices  to  the  city  itself.    Gebatv  «.  Reid 818 
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BXTTFAIX)  —AeqmtiUon  of  fee  oflomd  by  city,  for  aeorwaU — tues  to  which  the 
city  may  <vpply  it — railroad. 

See  SwBBT  tj.  BxTPPALO,  N.  Y  and  Phil.  Ry.  Co 643 

BURDEN  OF  PROOF  —  NegUgence  of  an  attorney.  ]  Where  a  client  refuses 
to  pay  an  attorney's  bill  on  the  ground  that  he  had  been  defeated  and  dam- 
aged by  reason  of  the  negligence  and  want  of  skill  of  the  attorney,  such 
negligence  or  want  of  skill  must  be  established  by  him  affirmatively.  A 
failure  to  succeed  in  a  law  suit  is  not  prima  fade  evidence  of  negligence  or 
want  of  proper  skill.    SsTMoaB  «.  CAoaBU 29 

BXTSINESS  — iS^poroto,  of  wife  —  wTuUie. 

Bee  Smith  «.  Kennedy ' 9 

C AN Ali  APPRAISERS — Btfusai  to  make  return  to  canal  board  —  manda- 
mtis.]  Upon  an  appeal  by  a  claimant  to  the  canal  board  from  a  decision  of 
the  Canal  Appraisers,  the  latter  refused  to  make  a  return  to  the  appellate 
tribunal,  on  the  grounds,  first,  that  the  appeal  was  not  take.n  in  time;  and, 
second,  that  the  relator  had  settled  his  claim  and  given  a  release  in  full 
therefor. 

Held,  that  both  of  these  questions  were  to  be  considered  and  decided  by  the 
appellate  tribunal  and  not  by  the  Canal  Appraisers,  and  that  a  mandamus 
should  issue  compelling  the  Appraisers  to  make  the  required  return. 

People  ex  kbl.  Fbbbr  v.  Canal  Appkaibbks t 64 

CANAIi  BOAT— TFA^n  a  **  wssel "  loithin  the  meaning  of  chap.  482  of  1862. 

See  Fralick  v.  Bbtts 632 

CANAL  LANDS  —  What  lands  taken  far  canals  may  be  abandoned  —  Const, 
of  1846,  art.  7,  §  6.  ]  1.  Section  3  of  chapter  353  of  1849,  authorizing  the  com- 
missioners of  the  land  office  to  convey  "lands  taken  for  canal  purposes," 
which  the  canal  board  shall  have  determined  may  be  sold  beneficially  to 
the  State,  and  chapter  267  of  1857,  authorizing  them  to  convey  any  "  lands 
taken  for  the  purposes  of  the  canals  of  this  State  "  when  the  canal  board 
shall  have  determined  that  they  have  been  abandoned,  authorize  a  convey- 
ance of  lands  taken  for  the  bed  of  the  canal  itself,  when  that  portion  of 
the  canal  has  fallen  into  decay,  and  ceased  practically  to  be  used  as  a  canal. 
People  v.  Stephens 17 

2.  Power  of  legislature  to  dispose  of  canals.  ]  Section  6  of  article  7  of  the  Con- 
stitution of  1846,  providing  that  "the  legislature  shall  not  sell,  lease  or 
otherwise  dispose  of  any  of  the  canals  of  this  State,  but  they  shall  remain 
the  property  of  the  State  and  under  its  management  forever,"  only  applies  to 
the  canals  ^hlle  they  continue  to  be  canals,  and  not  to  cases  in  which,  as 
the  result  of  natural  causes,  not  fraudulently  produced,  the  canals  cease 
to  be  used  as  canals  and  are  of  no  further  use  to  the  people  of  the  State.  Id. 

3.  Construction  of  statutes.  ]  In  determining  the  extent  of  the  authority  con- 
ferred upon  a  board  of  State  officers,  resort  may  be  had  to  the  subsequent 
legislative  construction  of  the  statutes  conferring  the  same.    Id. 

4  Letters  patent — presumption  as  to.]  Letters  patent  are  presumed  to 
have  been  regularly  issued.    Id. 

CASE  -—  Questions  arising  upon  a  trial  —  can  only  be  reviewed  upon  a  ease 
settled. 

See  McLean  v.  Cole }SUO 

CATTLE  OXTARBS: 

See  Nbgligengb. 

CERTIFICATE  —  Q/"  payment  of  stock  — required  to  be  fOed  by  section  11  of 
chapter  40  of  1848  must  be  sworn  to,  a  mere  acknowledgment  not  a  suffld&nt  com- 
pUance  with  the  provisions  of  the  statute. 

See  Brown  v.  Smith 408 

Cf  acknowledgment  —  latent  deflects  in—efeet  of ,  on  the  record  of  ^ 

instrument  acknowledged. 

See  HBiLBBnN  v.  Hammond 474 


Digitized  by 


Google 


INDEX.  685 

PAGE. 

CEBTIORABI-— i2^f»^  of  tipetM  proceeding  on — coste  upon  —  chapter  270 
of  1854,  section  3. 

See  PEOFI.B  Bx  RBL.  Grebn  v.  Smith 227 

CHAIXENQES  —  Beview  of  decision  as  to— evidence  upon  —  impression  as  to 
guilt —  when  it  does  not  render  a  Juror  incompetent. 

See  Grbbnfibld  f>.  People 242 

CHARTER — Discount  of  note  given  by  an  officer  of  a  corporation  —  in  tnola- 
tion  of  its  charter  —  what  m.]  This  action  was  brought  by  the  plaintiff,  as 
trustee  in  bankruptcy  of  the  Citizens'  Savings  Bank,  upon  two  drafts  drawn 
by  a  firm  in  New  York  upon  a  firm  in  Charleston,  accepted  by  the  latter 
firm  and  delivered  to  one  jPalmer  who  was  a  member  of  both  firms.  Upon 
his  application  the  drafts  were  subsequently  discounted  by  the  bank,  of 
which  he  was  the  vice-president,  and  of  the  stock  of  which  he  owned  more 
than  four  shares.  The  drafts  Were  drawn  and  accepted  for  the  accommo- 
dation of  Palmer. 

The  charter  of  the  bank  provided  that  no  director  or  officer  of  said  corpo- 
ration should  borrow  or  use  any  portion  of  the  funds  thereof,  and  that  no  loan 
of  money  should  be  made  by  it  to  any  stockholder  owning  more  than  four 
shares  of  stock  therein.  It  was  insisted  by  the  defendant  that  the  drafts 
were  void  because  taken  by  the  bank  in  violation  of  the  provisions  of  its 
charter.  Held,  that  the  prohibitions  of  the  charter  did  not  apply  to  a  case  in 
which  a  loan  wtis  made  to  a  firm,  corporation  or  association  m  which  an 
officer  or  stockholder  of  the  bank  was  a  partner,  stockholder  or  member, 
and  that  the  plaintiff  was  entitled  to  recover.    Fisher  «.  Murdock 485 

CHATTEL  mO'&TQA.QiE'—  Sale  of  property  under --^  no  implied  warranty 
of  title  arises.]  Upon  a  sale  of  property,  by  virtue  of  a  chattel  mortgage, 
the  proceeding  is  notice  to  the  public  that  the  mortgagee  is  selling  not  his 
own  title  to  the  property,  but  that  which  he  has  acquired  through  the  mortg- 
age, and  no  warranty  of  title  of  the  property  so  sold  is  to  be  implied  against 
the  mortgagee.    Sheffard  v,  Earlbs , 651 

CITIES: 

See  MuNiciFAL  Corporation. 

CITY  ORDINANCE  —  Policeman— power  of  to  arrest  for  violation  of]  Jl 
policeman  has  no  authority  to  arrest,  without  a  warrant,  a  person  violating 
a  city  ordinance,  unless  expressly  authorized  so  to  do  by  the  city  charter,  or 
unless  such  violation  of  the  ordinance  is  accompanied  by  a  breach  of  the 
peace.    Hennessy  v.  Connolly 178 

CUyTTD  ON  TITLE  —  Action  in  equity  to  remove  —  when  not  maintoutnoMe 
—  remedy  by  ^ectment.]  The  plaintiff  herein  claimed  that  one  Gteorge  Web- 
ster, the  owner  of  a  house  and  lot  described  in  the  complaint  herein,  on  Sep- 
tember 26,  1846,  made  a  general  assignment  of  all  his  property,  including 
the  house  and  lot  in  question,  to  one  Russell,  who,  on  May  6,  1847,  conveyed 
the  same  to  Simeon D.  Webster;  that  thereafter,  and  on  July  6, 1859,  the  said 
George  and  Eleanor,  his  wife,  conveyed  the  said  premises  to  the  said  Simeon 
X>. ;  that  the  plaintiff  had  succeeded  to  the  rights  of  the  said  Simeon  D. ;  that 
on  April  18,  1861,  a  receiver,  appointed  in  supplementary  proceedings  insti- 
tuted by  a  judgment  creditor  of  George  Webster,  sold  the  said  land  to  one 
Humphrey,  through  whom  the  defendants,  who  are  in  possession  thereof, 
claim  title. 

This  action  was  brought  to  have  the  receiver's  deed  set  aside  as  irregular, 
and  canceled,  and  for  an  accounting  as  to  the  rents  and  profits  received  by 
the  defendants.  Held,  that  the  facts  of  the  case  would  not  sustain  an  action 
in  equity,  such  as  the  present  one,  to  set  aside  the  deed  as  a  cloud  upon  plain- 
tiff's title;  but  that  the  plaintiff's  remedy,  if  any,  was  by  ejectment. 

BoGKES  V.  Lansing 88 

CODE  —  Section  288  —  order  of  arrest  —  neglect  of  party  procuring,  to  enter 
judgment  when  it  is  in  his  power  so  to  do  —  discha/rge  by  order  under — vacating 
$aid  order  —  effect  of 

See  Schelly  v.  Zink 538 
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§  292  —  Supplementary  proceedtngs.]     In  order  to    authorize    the 

making  of  an  order  before  execution  returned  requiring  a  judgment  debtor, 
who  hae  property  which  he  unjustly  refuses  to  apply  to  the  payment  of  the 
iudgment,  to  appear  and  be  exammed,  it  should  be  shown  that  a  demand 
has  been  made  upon  the  debtor  to  apply  his  property  to  the  satisfaction  of 
the  judgment,  and  has  been  refused  by  him. 

First  National  Bane  v\  Wilson 232 

§  339  — Appeal  by  executor — security  on  -^faUure  to  a^yfor  Umiiatum 

of  amount  of,  under  Code,  §  339  — presumption  of  assets  arising  from. 

See  Yatks  «.  BuRCH    622 

§  348 — Meaning  of  '*  adverse  party  "  as  used  in. 

See  Yatks  tj.  Bubch 628 

fc^  399  —  Who  precluded  by  —  change  m>ade  by  Code  of  Civil  Procedure.! 

Where  A  the  payee  of  a  note,  indorsed  it  to  B  and  B  indorsed  and 
delivered  it  to  C  B  having  died  before  action  brought  by  C  TiM,  that  C 
was  an  assignee  of  B  within  the  meaning  of  this  section,  and  A.  was  a  per- 
son "from,  through,  or  under  whom'*  C  derived  title  within  the  meaning 
of  this  section,  and  A,  therefore  not  a  competent  witness  to  establish  the 
defense  of  usury  on  the  discount  of  the  note  by  B  but  that  he  would 
have  been  a  competent  witness  under  section  829  of  the  Code  of  Civil  Pro- 
cedure, which  is  the  substitute  for  section  399  of  the  old  Code,  as  by  that 
section  the  witness  is  only  prohibited  from  being  examined  in  his  own  behalf 
or  interest,  or  in  behalf  of  the  party  succeeding  to  his  title  or  interest 

Richardson  v.  Warner 13 

CODE  OP  CIVIL  'PBOCEDTrELE^%  511  —  Sed&ranee  of  causes  of  action 
under  —  offer  to  aUow  judgment  to  be  taken  for  one  of  several  claims  —  effect  of 
on  right  to  sever. 

See  Bradbury  v.  Wintbrbottom 536 

§  772  —  Provisional  remedy —  what  is  not,  under.  ]  An  order  authoriz- 
ing a  substituted  or  constructive  service  of  a  summons  is  not  an  order 
granting  a  provisional  remedy,  within  the  meaning  of  section  772  of  the 
Code  of  Civil  Procedure.     McCarthy  v.  McCarthy 579 

§  829  —  Who  competent  as  witness  under —  although  precluded  from 

testifying  by  Code  of  Procedure.]  Where  A  the  payee  of  a  note,  indorsed  it 
to  B  who  discounted  it  at  a  usurious  rate,  and  subsequently  indorsed  and 
delivered  it  to  C  and  B  died  before  action  brought  by  C  held,  that  while 
A,  under  section  399  of  the  old  Code,  was  not  a  competent  witness  to  prove  the 
usury,  as  being  a  person  "from,  through,  or  under  whom"  C  derived  title 
withm  the  meaning  of  that  section,  yet  he  was  competent  under  section  829  of 
the  Code  of  Civil  Procedure,  as  thereby  the  witness  is  only  prohibited  from 
being  examined  in  his  own  behalf  or  interest,  or  in  benalf  of  the  party 
succeeding  to  his  title  or  interest.    Richardson  v.  Warner 18 

§  1847  —  Appeal  from  order  overruling  or  sustaining  a  demurrer  to  the 

whole  or  a  portion  of  a  pleading  — full  costs  aUotced  on. 

See  Van  Geldbr  v.  Van  Gbldbr 118 

§  1349  —  Appeal  from  am,  order  overrvMng  or  sustatning  a  demurrer  U 

the  whde  or  aportion  of  a  pleading  — full  costs  are  aUowed. 

See  VAN  Qbldbr  v.  Van  Gblder 118 

COHOES  —  Liability  of,  for  accidents  contributed  to  by  obstructions  in  highway 
— for  damages  sustainM  by  accident. 

See  Rma  v.  City  of  Cohoes 77 

COIiliECTOB'S  BOND  —  Sureties  upon — rights  of.  ]  A  bank  collected  the 
rents  of  certain  real  estate  in  Watertown  as  the  agent  of  the  owners,  G^eorge 
P.  Paddock,  Oscar  Paddock  and  Edwin  L.  Paddock,  from  December  8,1874, 
to  October  29, 1875.  On  the  former  date  Blood,  Sawyer  and  George  P.  Pad- 
dock signed  as  sureties  the  bond  of  one  Rogers,  as  collector  of  the  town  of 
Watertown,  which  bond  was  duly  filed.  BSgers  failed  to  pay  over  the  sura 
of  $11,348.68  of  the  taxes  collected  by  him,  but  deposited  it  with  a  firm  of 
bankers,  of  which  George  F.  Paddock  was  a  member,  which  firm  converted 
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COLLECTOR'S  BOND  —  Chntinued,  pa<»b. 

the  money  to  its  own  use  and  then  became  bankrupt  On  October  29,  1875, 
Paddock's  interest  in  the  real  estate  was  sold  under  a  judgment  recovered  in 
an  action  brought  by  the  supervisors  upon  the  bona,  the  proceeds  thereof 
being  insufficient  to  pay  the  amount  of  the  Judgment  for  which  the  other  sure- 
ties were  liable.  This  judgment  directed  that  the  real  property  of  Paddock 
should  be  first  sold  thereunder,  before  resorting  to  the  property  of  his 
co-obligors. 

In  an  action  by  the  assi^ees  in  bankruptcy  of  the  firm  to  recover 
from  the  bank  the  bankrupts'  interest  in  the  rents  collected  by  it,  the  other 
sureties  claimed  that  as  between  them  and  Paddock,  the  latter  was  primarily 
liable  for  the  moneys  converted  by  his  firm,  and  that  they  could  avail  them- 
selves, in  equity,  of  the  lien  of  the  bond  on  his  real  estate;  and  that  he 
being  insolvent,  and  his  real  estate  being  inadequate  security,  they  could 
reach  the  rents  by  means  of  a  receiver,  in  the  same  manner  that  a  mortgagee 
could  under  like  circumstances.  Held,  that  this  claim  could  not  be  sustained 
and  that  the  assignee  was  entitled  to  the  money. 

QernbUy  that  the  lien  created  by  the  filing  of  a  collector's  bond  is  analogous 
to  that  of  a  judgment  creditor,  and  not  to  that  of  a  mortgagee;  and  the 
owner  of  the  property  has  a  right  to  redeem  and  a  right  to  the  possession, 
and  to  receive  the  rents  and  profits  after  a  sale  thereunder,  the  same  as 
after  a  sale  under  an  ordinary  judgment.     Upham  v.  Paddock . .  571 

OOICDCISSIONS  —  On  scUes,  contract  for —  construction  of. 

See  Russell  «.  Consolidated  Fbuit  Jak  Co 286 

COMMISSIOirEB  OF  DEEDS: 

See  Notary  Public. 

OOMmSSIOHEIlS  OP  HIOHWAYS  — B?Mtfr<?/,  toer^oin  purpresiure.] 
The  commissioners  of  highways  of  a  town  have  no  power  to  bring  an  action 
te  enjoin  the  construction  of  a  permanent  obstruction  in  the  highway. 

COYKBNDALL  V.  DURKEB 260 

Of  highways  —  duties  of,  as  to  bridges  —  negligent. 

See  Hicks  tj.  Chaffee 294 

COMMISSIONERS  OF*  LAND  OFFICE  —  Authtyrity  of  to  convey  canal 
lands  under  chap.  352  of  1849,  §  3,  and  chap.  267  of  1857  —  not  in  conJUct  with 
Gonstitution  ^  1846,  article  7,  §  6. 

iSSsd  People  v,  Stephens 17 

COMMISSIONEB  OF  SCHOOLS: 

See  School  Comhisbioner. 

COMITY  —  Between  States  —  enforcement  %n  this  State  of  statute  of  another 
State, 

See  Stallkhbcht  v.  Pennsylvania  R  R  Co 451 

COMMON  CABBIEB: 

See  Railroad. 

COMPLAINT  —  AUeging obstruction  of  highway  —public  nuisance —  when  an 
action  to  ab(Ue  is  nuuntairiable. 

See  Van  Brunt  v.  Ahearn 888 

Striking  out  of  for  refusal  of  pa/rty  to  prodfice  paper  on  trial. 

See  Pleading. 

COMPROMISE —  Under  bamkruptcbct — contingent  liabilities  not  discharged 
byA  The  defendants  were  indorsers  of  a  promissory  note  held  by  the  plain- 
tiff. Alter  the  giving  of  the  note,  but  before  its  maturity,  the  defendants 
instituted  procedings  under  the  bankrupt  act  to  procure  a  discharge  from 
their  debts  by  a  compromise  proposed  to,  and  accepted  by  the  creditors. 
They  set  forth  in  the  statement  of  their  debts  this  note,  and  tendered  to  the 
plaintiffs  the  twenty-five  per  cent  accepted  by  the  other  creditors,  but  the 
same  was  rejected.  After  defendant's  discharge,  this  action  was  brought 
upon  the  note. 
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OOMPBOMISE  —  Qmiinvsd,  i>aob 

HMy  that  their  liability  thereon  was  not  affected  by  the  proceedings  in 
bankruptcy;  that  the  compromise  only  released  them  from  those  debts  or 
liabilities  which  had  then  become  flxed  and  due,  and  not  from  debts  on  which 
they  were  only  contingently  liable.     Smith  v,  Ebaubeoff 526 

CONDITIONS  —  injioUcy  of  insurance — poioer  of  agent  to  waitte. 

866  Whtted  v.  GhiuMAKiA  FiRB  Ins.  Co 191 

CONDITION  'P'RECEDTSNT— Contract —  when  divwUe—fuU  perform- 
ance,  when  not  a  condition  pi^ecedent  to  recover,  in  action  therean. 

See  Per  Lek  v.  Beebb 69 

CONSENT  —  Of  a  chUd  under  ten  years  of  age  —  does  not  affect  the  crime  of 
assault  with  intent  to  commit  rape. 

See  Singer  v.  People.  . . 418 

CONSIDERATION—  Failure  of  on  exchange  of  note  for  bond  and  mart- 
'  9<ig^'\  1-  Prior  to  September  29, 1871,  Weir,  as  the  testamentary  guardian  of 
the  plaintiff,  had  received  $500  in  cash  and  a  bond  and  mortgage  for  $1,100. 
On  that  day  plaintiff  and  Weir  stated  to  the  defendant  that  Weir  had  used 
and  spent  the  $500;  that  he  could  not  repay  the  same  and  could  only  secure 
it  by  a  bond  and  mortgage  on  his  house  which  was  already  incumbered; 
that  Weir  could  not  make  a  mortgage  directly  to  his  ward  and  asked  defend- 
ant to  take  a  bond  and  mortgage  on  Weir's  house  and  give  his  note  for  the 
$500.  Defendant  accordingly  gave  a  promissory  note  for  $500,  payable 
February  7, 1875,  when  plaintiff  would  be  of  age,  "  to  Robert  Weir,  as  guar- 
dian of  James  H.  Burhans,"  with  interest  payable  annually,  and  received 
from  Weir  a  bond  and  mortgage  for  the  same  amount,  payable  at  the  same 
time.  Subsequently  Weir's  house  was  sold  upon  the  foreclosure  of  a  prior 
mortgage  and  no  surplus  remained  for  payment  of  defendant's  mortgage. 

In  an  action  upon  the  note,  held,  that  upon  the  exchange  of  the  note  for 
the  bond  and  mortgage  each  became  a  valid  and  legal  obligation,  enforce- 
able by  the  holder  as  a  purchaser  for  value,  and  that  plaintiff  was  entitled  to 
recover  though  defendant  had  received  nothing  upon  his  mortgage. 

Burhans  v.  Carter 168 

2. Cf  contract  —  what  sufficient  to  support  it.  ]    Plaintiff  and  defendant 

bein^  the  owners  respectively  of  two  pieces  of  property  each  adjoining 
another  lot,  and  fearing  that  the  latter  would  be  so  used  as  to  injure  their 
property,  entered  into  an  agreement  by  which  the  plaintiff  agreed  to  buy  the 
lot  for  $2,500,  and  the  defendant  agreed  to  pay  him  $100  for  so  doing. 
Plaintiff  having  purchased  the  lot,  brought  this  action  to  recover  the  $100. 

MUd,  that  there  was  a  good  consideration  to  support  the  contract,  and  that 
it  could  be  enforced.    Rkynolds  v.  Guilbert 801 

Future  advances — mortgage  given  to  secure — is  vcUid  —  effect  thereon  of 

tfubsequent  Hens  —  consideration  of  mortgage  may  be  shown  by  patrol. 

See  Hall  d.  Grouse 557 

Wh^t  must  exist  to  sustain  covenant  to  stand  seized —  when  a  contract  is 

not  ertforceadle  by  a  stranger  to  the  consideration  thereof 

See  Losses  v.  Ellis 685 

CONSPIRACY — Statements  of  one  conspirator — when  admissible  against 
his  co-conspirator.]  Upon  the  trial  of  an  indictment  against  several 
persons  for  conspiracy  to  cheat  and  defraud,  depositions  of  one  con- 
spirator, taken  upon  his  examination  before  a  justice  of  the  peace  after  his 
arrest  for  the  alleged  conspiracy,  and  several  months  after  the  accused  had 
ceased  to  act  together  in  furtherance  of  the  conspiracy,  are  inadmissible  as 
evidence  against  a  coconspirator.     Stone  v.  Psoflb 368 

CONSTITUTION  — 1876,  art.  7,  §  6  —  What  lands  taken  fbr  canals  may  be 
abandoned.]  1.  Section  8  of  chapter  352  of  1849,  authorizing  the  commis- 
sioners of  the  land  office  to  convey  "  lands  taken  for  canal  purposes."  which 
the  canal  board  shall  have  determined  may  be  sold  benencially  to  the  State, 
and  chapter  267  of  1857,  authorizing  them  to  convey  any  "lands  taken  for 
the  purposes  of  the  canals  of  this  State  "  when  the  cansa  board  shall  have 
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determined  that  they  have  been  abandoned,  authorize  a  convejrance  of  lands 
taken  for  the  bed  of  the  canal  itself,  when  that  portion  of  the  canal  has 
f^en  into  decay,  and  ceased  practically  to  be  used  as  a  canal. 

People  v.  Stephens 17 

2. Power  of  leffislature  to  dispose  of  canals.]    Section  6  of  article  7  of 

the  Constitution  of  1846,  providing  that  "  the  legislature  shall  not  sell,  lease 
or  otherwise  dispose  of  any  of  the  canals  of  this  State,  but  they  shall  remain 
the  propertv  of  the  State  and  under  its  management  forever,"  only  applies 
to  the  canals  while  they  continue  to  be  canals,  and  not  to  calses  in  which,  as 
the  result  of  natural  causes,  not  fraudulently  produced,  the  canals  cease  to 
be  used  as  canals  and  are  of  no  further  use  to  the  people  of  the  State.    Id, 

8. GoTistrueUon  of  statutes.]  In  determining  the  extent  of  the  author- 
ity conferred  upon  a  board  of  State  officers,  resort  may  be  had  to  the  sub- 
sequent legislative  construction  of  the  statutes  conferring  the  same.    Id. 

4. Letters-patent — presumption  as  to.]    Letters-patent  are  presumed 

to  have  been  regularly  issued.    Id, 

OONTEMFT  —  Befusal,  of  party  to  action,  to  produce  paper  —  striking  out 
complaint.]  1.  Upon  the  trial  of  this  action,  brought  to  foreclose  a  bond  and 
mortgage,  in  which  the  defense  was  payment,  the  plaintiff  having  been  sub- 
pcen^a  to  produce  the  bond  was  called  as  a  witness  and  asked  if  he  had  it, 
to  which  he  said  he  did  not  have  it;  that  he  did  not  have  it  in  his  possession 
when  subposnaed.  The  court  then  stated  that  the  question  was,  whether  he 
had  control  of  it.  After  about  an  hour  had  been  occupied  by  counsel  in  his 
efforts  to  find  out  where  the  bond  was,  the  counsel  for  the  plaintiff  stated  that 
he  had  it  in  his  pocket,  and  being  asked  by  the  court  if  he  would  produce  it 
said  that  he  declined  to  do  so  at  present,  whereupon  the  justice  ordered  the 
complaint  to  be  stricken  out.    Held,  that  this  was  proper. 

Shelp  «.  Morrison 110 

3.  AttachTnentfor — when  it  should  not  he  xUlowed.  ]  Where,  on  an  appli- 
cation made  in  a  civil  proceeding  for  an  attachment  to  punish  a  party  for  a 
failure  to  comply  with  an  order  of  the  court  directing  the  payment  by  him  of 
a  sum  of  money,  it  appears  that  his  failure  to  comply  with  it  arises  from  his 
not  having  the  money  wherewith  to  do  so,  and  it  does  not  appear  that  he  has 
disabled  himself  from  paying,  with  intent  to  avoid  complying  with  the  order, 
the  attachment  should  not  issue.    Coghrak  «.  Ingersoll 868 

OONTINaENT  JSUkSlLLTY — Not  discharged  by  compromise  under  bank- 
rupt act. 

See  Smith  «.  Erauskopf % 5d6 

OONTBACT  —  Exchange  of  note  for  bond  and  mortgage  — failure  of  consider- 
ation.] 1.  Prior  to  September  29,  1871,  Weir,  as  the  testamentary  guardian 
of  the  plaintiff,  had  received  $500  in  cash  and  a  bond  and  mortgage  for  $1,100. 
On  that  day  plaintiff  and  Weir  stated  to  the  defendant  that  Weir  had  used 
and  sx)ent  the  $500;  that  he  could  not  repay  the  same,  and  could  only  secure 
it  by  a  bond  and  mortgage  on  his  house,  which  was  already  encumbered ; 
that  Weir  could  not  make  a  mortgage  directly  to  his  ward  and  asked  defend- 
ant to  take  a  bond  and  mortgage  on  Weir's  house  and  give  his  note  for  the 
$500.  Defendant  accordingly  gave  a  promissory  note  for  $500,  payable  Feb- 
ruary 7,  1875,  when  plaintiff  would  be  of  age,  '*  to  Robert  Weir,  as  guardian 
of  James  H.  Burhans,"  with  interest  payable  annually,  and  received  from 
Weir  a  bond  and  mortgage  for  the  same  amount,  payable  at  the  same  time. 
Subsequentlv  Weir's  house  was  sold  upon  the  foreclosure  of  a  prior  mortgage 
and  no  surplus  remained  for  payment  of  defendant's  mortgage. 

In  an  action  upon  the  note,  held,  that  upon  the  exchange  of  the  note  for 
the  bond  and  mortgage  each  became  a  valid  and  legal  obligation,  enforceable 
by  the  holder  as  a  purchaser  for  value,  and  that  plaintm  was  entitled  to 
recover  tiiough  defendant'had  received  nothing  upon  his  mortgage. 

Burhans  v.  Garter 158 

2.  Agreement  varying  terms  of  note — when  it  cannot  be  established  by 

parolJ]    8emble,  that  an  agreement  that  the  defendant  should  not  be  liable  on 

Hun— Voi^  XIII.        87 
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the  note  according  to  the  terms  thereof,  but  only  for  so  much  as  he  should 
receive  upon  the  bond  and  mortgage,  could  not  be  established  by  parol.    Id^ 

8.  Mortgage — assignmeni  of —  direction  to  pay  pari  of  the  amount  thereby 

secured  to  the  heirs  and  executors  of  the  mortgagee — effect  of  assignmeni  by  mort- 
gagee — payment  to  assignee.]  One  Benham  conveyed  certain  real  estate  to  one 
Pennock,  and  took  back  a  purchase-money  mortgage  for  $2,800,  as  to  $1,400 
of  which  it  was  provided  that,  as  Benham's  wife  had  refused  to  loin  in  the 
deed,  it  should  be  set  apart  as  an  indemnity  against  her  claim  of  dower,  the 
interest  to  be  paid  to  Benham  during  his  life,  and  in  case  he  survived  his  wife, 
the  principal  to  be  paid  to  him  or  his  heirs,  executors  or  administrators;  in 
case  she  survived  him  the  interest  to  be  paid  to  her  during  her  life,  if  she  elected 
to  receive  it  instead  of  claiming  her  dower,  and  if  not,  then  no  interest  to  be 
paid  until  her  death,  but  the  principal  to  be  paid  within  twelve  months  there- 
after to  the  heirs,  executors  or  administrators  of  Benham.  Benham  assigned 
the  mortgage,  and  the  same  was  paid  and  by  the  assignee  satisfied  of  record. 
The  wife  survived  the  husband  and  elected  to  take  the  interest  of  $1,400, 
instead  of  her  dower.  After  her  death  the  administrator  of  Benham  broug-ht 
this  action,  claiming  that  Benham  had  no  right  to  assign  the  mortgage;  that 
the  $1,400  therein  reserved  was  made  a  trust  lund  for  the  benefit  of  Benham's 
heirs,  and  that  the  payment  to  the  assignee  did  not  satisfv  the  same. 

Hi^,  that  the  assignment  by  Benham  was  valid,  and  that  the  payment  to 
the  assignee  satisfied  and  discnarged  the  mortgage.    Brnham  v.  Pbmnock.  .  103 

4.  For  sale  of  lands  —  note  given  upon  stgning  contract  —  in  an  action 

upon  the  note  plaintiff  must  prove  p^ormance  of  the  contract]  On  November 
16,  1875,  the  parties  to  this  action  entered  into  an  agreement,  whereby  the 
plaintiff  agreed  to  sell  certain  land  to  the  defendant,  and  to  deliver  the  deed 
on  December  fifteenth,  the  defendant  to  pay  on  that  day  a  note  for  $500, 
given  when  the  contract  was  signed,  and  $3,300  in  cash,  being  the  balance 
of  the  purchase-money. 

In  an  action  by  the  plaintiff  upon  the  note,  given  at  the  time  of  the  sign 
ing  of  the  contract,  hdd,  that  it  rented  upon  her  to  prove  a  performance  or 
tender  of  performance  of  the  contract  upon  her  part,  and  that,  failing  so  to 
do,  she  was  not  entitled  to  recover.    Hoao  v.  Parr 95 

5.  Tender.]    There  being  no  place  specified  in  the  contract  for  the 

delivery  of  the  deed  and  the  payment  of  the  money,  and  the  defendant  being 
a  resident  of  this  State,  the  plaintiff  was  bound  to  find  the  defendant  and 
make  a  tender  to  him  personally,  or  at  least  to  show  that  after  thorough 
efforts  and  inquiries  he  was  unable  to  find  him.    Id. 

6. Skcuse  for  neglect  to  make.]    In  order  to  excuse  a  personal  tender, 

it  must  appear  that  the  defendant  was  out  of  the  State,  beyond  plaintiff's 
reach,  or  else  that  he  intentionally  avoided  him  or  kept  out  of  his  way.    Id. 

7.  When  divisible  —  FvU  'performan4se  —  u>hen  not  a  condition  precedent 

to  recovery.]  Plaintiffs  and  defendants  entered  into  an  agreement,  whereby 
the  plaintins  agreed  to  sell  and  deliver  to  the  defendants  all  the  coal  they 
should  want  for  their  use,  for  a  year,  or  until  the  next  spring,  at  five  dollars 
and  fifty  cents  per  ton,  deliveries  to  be  made  as  long  as  defendants  should 
wish  them,  the  defendants  agreeing  to  receive  the  same  at  that  price. 

A  large  amount  of  coal  was  delivered  under  this  contract ;  but  subsequently 
and  before  the  expiration  of  the  time  therein  specified,  the  price  of  coal  hav- 
ing risen,  the  plaintiffs  refused  to  deliver  any  more  coal  under  it.  In  this 
action  brought  by  them  to  recover  the  value  of  the  coal  delivered,  held,  that 
the  contract  was  not  an  indivisible  one,  and  full  performance  was  not  a  con- 
dition precedent  to  a  recovery  by  plaintiff  ;  that,  as  no  time  of  payment  was 
specified  in  the  contract,  they  were  entitled  to  demand  the  pay  for  each  lot 
of  coal  as  delivered,  and  that  they  were  therefore  entitled  to  recover  the  price 
of  the  coal  delivered,  subject  to  the  defendants'  right  to  recoup  any  damages 
they  might  have  sustained  by  reason  of  the  breach  of  the  contract. 

Pbr  Lee  v.  Bebbb 89 

8.  For  sale  of  land  —  insurance  on  interest  of  purchaser  of  land  —  in 

possession  and  in  default  under  a  contraet  for  the  stAe  thereof]  A  policy  of 
insurance  issued  to  one  in  possession  of  land  under  a  contract  for  the  pur- 
chase thereof,  is  not  rendered  invalid  by  the  fact  that,  at  the  time  of  issuing 
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the  policy,  the  assured  has,  by  a  failure  to  perform  the  contract  on  his  part, 
renoered  the  same  voidable  at  the  election  of  the  vendor,  where  such  right 
has  not  been  exercised,  although  the  fact  that  he  was  in  default  was  not 

stated  to  the  company.    Pelton  v.  Westchester  Fire  Ins.  Co 23 

9. Utrviees  rendered  by  an  attorney  —  effect  on  recovery  for,  of  death  of 

attorney  during  pendency  of  action.]  The  defendant's  intestate  and  the  plain- 
tiffs* testator  entered  into  an  agreement  whereby  the  former,  an  attorney, 
agreed  to  collect  the  rents  due  on  certain  manorial  leases  belonging  to  the 
latter,  and  to  receive  for  such  services  the  taxable  costs  of  the  actions  to  be 
brought;  under  which  lu^ement  some  twenty  or  thirty  actions  were  com- 
menced. At  the  time  oi  the  death  of  defendant's  intestate,  plaintiffs  )iad 
been  defeated  in  one  action  because  of  a  failure  to  notify  the  tenant  of  an 
assimment  of  the  lease,  two  actions  had  been  discontinued  and  the  costs 
paid,  and  seven  were  pending;  to  the  two  actions  discontinued  and  the  seven 
actions  still  pending,  the  same  defense  of  neglect  to  give  notice  of  the  assign- 
ment of  the  lease  had  been  interposed.  Upon  an  accounting,  the  referee 
found  that  the  amount  of  the  taxable  costs  in  said  nine  actions  was  $901.81. 
but  refused  to  allow  that  amount  to  the  defendant.  The  court,  at  Special 
Term  held,  that  as  the  notice  was  not-  properly  a  proceeding  in  the  action, 
that  the  mere  fact  that  the  defendant's  intestate  commenced  the  actions  for 
the  assignee  of  the  lease,  without  ascertaining  that  the  tenant  had  been  noti- 
fied of  the  assignment,  was  not  sufficient  to  show  that  he  was  guilty  of  negli- 
gence or  wanting  in  reasonable  professional  skill,  and  allowed  to  the  defend- 
ant the  $901.81.    Held,  that  the  defendant  should  be  allowed  that  amount 

Seymour  v.  Caoger 29 

10. NegUgence  of  attorney — burden  of  proof  a^  toJ]    Where  a  client 

refuses  to  pay  an  attorney's  bill  on  the  ground  that  he  had  been  defeated  and 
damaged  by  reason  of  the  negligence  and  want  of  skill  of  the  attorney,  such 
negligence  or  want  of  skill  must  be  established  by  him  affirmatively.    Id. 

11. Failure  to  mceeedJ]    A  failure  to  succeed  in  a  law  suit  is  not 

prima  fo/de  evidence  of  negligence  or  want  of  proper  skill.    Id. 

12. Subscription  for  making  fair  grounds  —  destruction  of  grounds — 

rig?U  of  action  accruing  to  subscriber.  ]  The  plaintiff  and  others  signed  a  paper 
whereby  they  promised  and  agreed  to  pay  to  the  defendant  the  sums  set  oppo- 
site their  names,  such  subscription  being  for  the  purpose  of  defraying  the 
expenses  of  grading,  fencing,  etc.,  a  fair  ground  upon  land  belonging  to 
defendant.  The  instrument  provided  that  the  subscribers  should,  when  the 
net  receipts  of  the  grounds  amounted  to  the  sum  subscribed  by  each,  receive 
back  in  full  the  amount  subscribed.  Thereafter,  the  plaintiff  paid  fifty  dol- 
lars to  defendant,  and  received  from  him  a  receipt,  entitling  plaintiff  to  the 
privilege  of  driving  upon  the  track  at  all  times, 'unless  the  amount  so  sub- 
scribed was  repaid. 

Defendant  subsequently  ploughed  up  and  planted  trees  on  the  track,  and 
constructed  another  one  at  a  different  place  on  his  farm.  In  an  action  by  the 
plaintiff  to  recover  the  amount  paid  by  him,  held,  that  it  was  not  necessary 
for  all  the  subscribers  to  join  in  the  action,  but  that  each  might  maintain  a 
separate  action. 

That  it  was  not  necessary  for  the  plaintiff  to  prove  any  special  damage  sus- 
tained by  the  breaking  up  of  the  track,  but  that  he  was  entitled,  in  view  of 
the  fact  that  that  sum  was  to  be  paid  to  him  out  of  the  net  receipts  of  the 
grounds,  to  recover  the  full  amount  of  his  subscription.    Horton  v.  Howe,    57 

13. Fk>r  payment  of  agent  of  insurance  company  —  construction  of  ]   This 

action  was  brought  by  the  plaintiff,  an  insurance  agent,  to  recover  the 
amount  due  upon  a  contract  made  with  him  by  the  defendant,  which  pro- 
vided that  his  compensation  was  to  be  a  commission  upon  premiums  paid  to 
the  company  on  policies  procured  by  him.  The  contract  further  provided 
that  said  defendant  ''agrees  to  advance  to  the  party  of  the  second  part 
(plaintiff),  each  month,  the  sum  of  $175,  in  addition  to  the  foregoing  com- 
missions, such  allowance  to  be  charged  against  his  commission  account." 
It  also  provided  that  the  plaintiff  might,  upon  repaying  the  sums  advanced 
under  the  contract,  receive  an  additional  commission  on  premiums. 

EM,  that  the  monthly  advances  were  to  be  received  by  the  plaintiff  abso- 
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lutelv,  in  addition  to  his  commissions,  and  that  the  same  were  not  to  be  repaid 
by  him,  unless  he  should  elect  so  to  do  in  order  to  receiye  the  higher  commis- 
sion.   Hahn  V,  NoBTH  Amebigan  Lifb  Ins.  Co 105 

14. Setting  aside  of,  for  fraud  —  offer  to  restore  what  was  received  under  fhs 

coniraet]  Where  an  action  is  brought  to  set  aside  a  contract,  on  the  around 
that  the  plaintiff  was  induced  to  enter  into  it  through  the  fraud  of  the  defend- 
ant, it  is  not  necessary  that  the  complaint  should  contain  an  offer  to  restore 
what  has  been  received  under  it.  Hay  v.  Hay    815 

15. Offer  —  wJien  neceeea/ry  to  he  made  in  the  eompUunt.]    It  is  only  when 

relief  against  an  illegal  contract  is  sought,  and  a  statute  requires  that  an  offer 
to  do  equity  must  be  made,  that  such  an  offer  is  necessary.    Id. 

16. Joinder  of  causei  of  action.  ]  A  joinder  in  one  complaint  of  a  cause  of 

action,  arising  from  duress  and  restraint  exercised  over  plaintiff's  ancestor  in 
inducing  him  to  execute  a  will,  and  of  a  cause  of  action  arising  from  false 
representations  made  to  plaintiff,  bv  reason  of  which  plaintiii  waived  all 
objections  to  the  probate  of  such  will,  is  proper.    Id. 

17. For  carrying  goods  —  when  not  confined  to  goods  shipped  on  ship/pen's 

own  account.]  The  plaintiff,  a  resident  of  Chicago,  entered  into  a  contract 
with  the  defendant  whereby  the  latter  a^eed  to  carry  and  transport  from 
New  York  to  Liverpool  such  merchandise,  not  exceeding  a  specified  amount, 
as  might  be  furnished  by  the  plaintiff,  during  certain  months,  at  a  specified 
price.  A  portion  of  this  merchandise  was  shipped  by  the  plaintiff  on  his  own 
account,  and  the  remainder  thereof  was  furnished  by  other  persons,  who 
made  a  contract  with  the  plaintiff  for  its  transportation  The  bills  of  lading 
were  made  out  at  Chicago,  the  defendant  receiving  the  goods  at  New  York, 
paying  the  back  freight  and  collecting  the  whole  amount  of  freight  from 
the  assignees  at  Liverpool.  After  the  making  of  the  contract  between  plain- 
tiff and  defendant  ocean  freights  increased,  so  that,  as  the  bills  of  lading 
made  at  Chicago  charged  for  freights  at  the  current  rates,  those  being  the 
rates  agreed  upon  between  plaintiff  and  the  parties  furnishing  the  merchan- 
dise to  him  for  transportation,  the  amount  received  by  the  defendant  at 
Liverpool  for  the  ocean  freights  exceeded  the  amount  which,  by  the  terms 
of  his  contract,  was  to  be  charged  to  the  plaintiff.  In  an  action  by  the  plain- 
tiff to  recover  this  excess,  over  the  contract  rates,  which  had  been  received 
by  the  defendant,  held,  that  he  was  entitled  to  recover. 

TuGMAN  V.  National  Stkamrhtp  Co 383 

18. Consideration  of—  what  sufflderU  to  support  it]  Plaintiff  and  defend- 
ant being  the  owners  respectively  of  two  pieces  of  property  each  adjoining 
another  lot,  and  fearing  that  the  latter  would  be  so  used  as  to  injure  their 
property,  entered  into  an  agreement  by  which  the  plaintiff  agreed  to  buy  the 
lot  for  $2, 500,  and  the  defendant  agreed  to  pay  him  $  100  for  so  doing.  Plamtiff 
having  purchased  the  lot,  brought  this  action  to  recover  the  $100. 

H^,  that  there  was  a  good  consideration  to  support  the  contract,  and  that 
it  could  be  enforced.    Reynolds  «.  Guilbert 801 

19. BaUroad  company  -  tickets  issued  by  —  right  of  passeiiger  to  stop  over.] 

On  February  seventeenth  plaintiff  purchased  from  defendant  at  Patchogue 
an  excursion  ticket  to  Brooklyn  which  stated,  **  Gk)od  until  three  days  after 
date.  Excursion  ticket,"  and  on  the  same  rode  to  Brooklyn.  On  the  follow- 
ing day  he  took  a  train  from  Brooklyn  which  arrived  at  Babvlon  late  at  night 
and  did  not  connect  with  any  train  for  Patchogue.  He  orove  to  the  next 
station  east,  remained  there  over  night  and  in  the  morning  took  a  train 
for  Patchogue  from  which  he  was  ejected  by  the  conductor,  in  compliance 
with  a  regulation  of  the  company  providing  that  stop-over  checks  should  not 
be  given  on  excursion  tickets. 

Held,  that  the  company  were  authorized  to  remove  him,  and  that  he  was 
not  entitled  to  recover,  no  unnecessary  violence  having  been  used. 

That  plaintiff,  under  his  contract  with  the  company,  could  only  demand 
a  continuous  passage,  and  had  no  right  to  stop  over  at  intermediate  points. 

Terry  «>.  Flushing,  N.  B.  and  C.  R  R.  C 859 

20. Agreement  to  caned — right  to  recover  money  paid  under.  ]  The  plain- 
tiff and  defendant  entered  into«n  agreement,  by  which  the  plaintiff  agreed  to 
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purchase  certain  land  from  the  defendant  for  a  price  therein  named;  the 
plaintiff  paid  a  portion  of  such  price  to  the  defendant.  Afterwards,  the 
plaintiff  being  in  default,  an  agreement,  of  which  the  following  is  a  copy, 
was  indorsed  on  each  copy  contract,  and  signed  and  sealed  by  the  respective 
parties:    "I  hereby  surrender  all  my  right,  title  and  interest  under  and  by 

virtue  of  the  withm  agreement  to for  and  in  consideration  of  the 

sum  of  one  dollar,  the  receipt  whereof  is  hereby  acknowledged,  and  agree 
that  the  same  shall  be  canceled  and  be  of  no  effect  from  this  date." 

In  an  action  by  the  plaintiff  to  recover  what  he  had  paid  under  the  con- 
tract, held,  that  he  was  entitled  to  recover.    Tick  v.  Zinsser 366 

2 1 .  Fhr  building — right  ofaumer  to  complete  work  —  effect  of  9o  doing  upon 

aamagee  for  delay  J]  A  building  contract  contained  a  clause  authorizing 
the  owner,  upon  the  failure  of  the  contractor  to  proceed  with  the  work,  to 
notify  him  that  unless  he  did  so  proceed  he  should  himself  complete  it  and 
charge  the  contractor  with  the  expense  of  so  doing,  and  another  clause  pro- 
viding that  for  each  and  every  day's  delay  in  completing  the  building  after  a 
date  therein  specified  the  contractor  should  pay  the  sum  of  five  dollars  as 
and  for  liquidated  damages.  The  owner,  in  pursuance  of  the  first  clause, 
notifi^  the  contractor  and  completed  the  building  himself. 

Hdd,  that  he  had  therebv  waived  his  right  to  claim  the  damages  provided 
for  in  the  contract,  for  a  failure  to  complete  the  building  by  the  specified 
time.    Crawford  v.  Becker 876 

23.  Usurious  contract  —  by  what  law  governed.]    The  defendant  signed 

and  delivered  at  the  city  of  New  York  a  promissory  note,  dated  at  that  place, 
whereby,  three  months  from  its  date,  he  promised  to  pay  to  the  order  of  B. 
&  G.  $300  at  the  New  York  National  Exchange  Bank.  The  note  was  made 
solely  for  the  accommodation  of  the  payees.  The  note  was  sold  in  Boston, 
Massachusetts,  by  the  payees  at  a  rate  of  discount  usurious  under  the  laws 
of  this  State. 

In  an  action  by  the  plaintiff,  to  whom  it  had  been  transferred  by  the  pur- 
chaser, held,  that  the  question  of  usury  was  governed  by  the  laws  of  this 
State  and  that  the  note  was  void.     Dickinson  v.  Edwards 405 

38. Usurious    contract —by  what  law  governed.]    W.,   a  resident  of 

Connecticut,  drew,  in  that  State,  a  draft  upon  the  defendant,  a  resident 
of  New  York,  directed  to  him  at  his  place  of  business  in  New  York,  and 
the  same  was  accepted  by  him,  payable  in  New  York,  solely  for  the  accom- 
modation of  the  drawer  and  returned  to  W.,  in  Connecticut.,  with  the 
expectation  that  it  would  be  nec^otiated  in  that  State.  W.  discounted  the 
draft  in  Connecticut  at  the  rate  of  three  per  cent  per  month. 

In  an  action  upon  the  draft  brought  in  this  State,  held,  that  as  the  draft 
had  no  existence  as  a  contract  untu  discounted  in  Connecticut,  and  as  the 
acceptor  understood  that  it  was  to  be  used  in  that  State,  the  acceptance 
must  be  regarded  as  a  Connecticut  contract;  that  the  question  of  usury 
and  its  effect  upon  the  validity  of  the  draft  was  to  be  governed  by  the 
laws  of  Connecticut  and  not  by  the  laws  of  New  York,  ana  that  the  mere 
fact  that  the  paper  was  payable  in  this  State  did  not  render  it  subject  to  our 
law  as  to  usuiy    Opdyke  v.  Merwin 401 

24. B^f&rmaHon  of  poUoy  of  insurance.]    The  plaintiff,  in  June,  1867, 

held  a  mortgage  for  $2,500  containing  the  usual  insurance  clause.  On 
June  twenty-eighth  the  defendants  issued  to  the  plaintiff  a  policy  for  $2,500 
insuring  her  as  mortgagee.  In  June,  1868,  plaintiff  took  another  mortgage 
for  $500  on  the  same  property  also  containing  the  insurance  clause.  Plain- 
tiff applied  for  a  new  policy  to  cover  both  amounts.  The  policy  was  not 
delivered  at  the  time  of  making  the  application,  but  was  subsequently 
received  by  the  plaintiff  and  accepted  without  examination.  This  new 
policy  contained  an  additional  clause,  providing  that  the  companv  should 
only  be  liable  for  any  deficiency  that  might  remain  after  the  plaintiff  had 
exhausted  the  primary  security.  The  second  policy  was  renewed  from  time 
to  time  until  October,  1878,  when  the  property  was  destroyed  by  fire,  and 
plaintiff  then,  for  the  first  time,  discovered  that  the  additional  clause  had 
been  inserted. 

In  an  action  by  the  plaintiff  to  reform  the  policy  by  striking  out  this  clause, 
held,  that  the  insertion  of  this  clause  by  the  defendant  without  notice  to  the 
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plaintifF  was,  in  legal  contemplation,  a  fraud,  and  that  the  same  should  be 

stricken  therefrom.    Hat  t>.  Stab  Firb  Ins.  Co 496 

25. Eaaement]    An  easement  cannot  be  created  by  a  parol  agreement, 

and  where  the  effect  of  such  an  agreement  would  be  to  give  an  easement  in 
land,  it  is  void  under  the  statute  of  frauds.  Yet,  though  such  an  agreement 
being  by  parol  may  be  void  as  a  contract,  it  may  be  valid  as  a  license  and 
therefore,  where  under  such  an  agreement  a  railway  company  had  laid  down 
tracks  on  the  land,  they  were  held  not  to  be  trespassers  in  so  doing,  and  that 
for  the  same  reason  the  rails  and  ties  laid  by  them  did  not  become  fixtures, 
and  they  w^re  entitled  to  remove  the  same.    Gayuoa  Railway  Co.  v,  Niles,  170 

26.  CovenaTUs  of  indemnity  and  covenants  to  perform  tpedficacts  —  dw- 

Unction  between  —  Measure  of  damages  upon  loss  of  leasehold  interest — evidence 
as  to.]  Plaintiff  and  defendant's  intestate  entered  into  an  agreement  whereby 
the  latter  agreed,  in  consideration  of  a  sum  of  money  paid  to  him  by  plaintiff 
to  procure  the  discontinuance  of  two  foreclosure  actions  then  pending,  and 
to  purchase  certain  mortgages  and  hold  them  until  the  expiration  of  a  lease, 
owned  by  plaintiff,  of  the  mortgaged  premises,  so  that  she  might  enjoy  the 
use  of  the  same  during  the  term  of  the  lease.  The  intestate  having  failed  to 
purchase,  two  of  the  mortgages  were  foreclosed,  and  just  as  the  premises 
were  to  be  sold  the  plaintiff  sold  out  her  lease  for  $625.  The  lease  had  then 
two  years  and  three  months  to  run,  and  all  the  rent,  except  for  one  year,  had 
been  paid  in  advance  at  the  rate  of  $500  a  year. 

In  an  action  to  recover  damages  for  a  breach  of  the  agreement,  held,  that 
the  plaintiff  was  not  bound  to  wait  for  an  actual  eviction,  but  that  the  agree- 
ment was  broken  as  soon  as  the  intestate  failed  to  perform  the  specific  acts 
required  by  the  agreement,  viz.,  to  purchase  and  hold  the  mortgages. 

That  she  was  entitled  to  recover  as  damages  the  actual  value  of  the  prem- 
ises for  the  unexpired  term  of  the  lease  after  deducting  therefrom  the  rent  to 
be  paid. 

Sbld,  further,  that  in  determining  the  value  of  the  use  of  the  premises  the 
referee  was  not  confined  to  the  receipts  from  and  the  expenditures  upon  them. 

The  distinction  between  a  covenant  of  indemnity  and  a  covenant  to  do  a 
specific  act,  discussed.    Hawkins  v.  Moshbr 563 

27.  Faise  representations  —  measvre  of  damages.  ]  Upon  the  representa- 
tion of  the  defendant  that  he  was  the  owner  of  a  bond  and  mortgage  eiven 
by  the  plaintiff,  and  which  was  then  overdue,  the  latter  agreed  to  ana  did 
pay  to  the  former  $120  upon  his  agreeing  to  carry  the  bond  and  mortgage 
for  a  year.  Defendant  did  not  own  the  mortgage,  but  by  paying  the  owner 
of  it  $100  induced  him  to  carry  it  for  a  year.  Upon  the  foreclosure  of  the 
mortgage  this  $100  was  allowed  as  a  payment  upon  it. 

In  this  action,  brought  by  the  plaintiff  to  recover  damages  occasioned  by 
the  fraudulent  representation  of  the  defendant,  held,  that  plaintiff  was  enti- 
tled to  recover  the  twenty  dollars,  not  applied  upon  the  mortgage,  with 
interest.    SAUia>BR8  v.  Chamberlain 568 

28.  Mortgage  to  secure  future  advances — Advances  made  after  attaching 

of  subse^fuent  lien.]  A  mortgage  may  be  executed  or  a  judgment  confessed 
as  security  for  future  advances,  to  be  made  in  pursuance  or  a  cotemporane- 
ous  agreement,  and  such  mortgage  or  judgment  will  be  valid  and  effectual 
as  against  subsequent  incumbrancers  having  notice  thereof.  All  advances 
made  after  the  attaching  of  a  subsequent  lien,  by  mortgage  or  judgment  are 
subject  to  the  priority  of  the  latter  lien.  The  object  for  which  the  mort- 
gage is  given  and  the  amount  of  the  advances  made  may  be  shown  by  paroL 

Hall  v.  Crousb 557 

29.  Assignment  of  life  voHcy.]    The  defendant  issued  a  policy  of 

insurance  upon  the  life  of  one  D.,  payable  to  the  assured,  his  executors, 
administrators  or  assigns.  D.  transferred  his  interest  in  the  policy  to  plain- 
tiff for  the  sum  of  $1,000,  reserving  the  right  to  redeem,  on  repaying  said 
sum  with  interest  in  one  year,  and  during  his  life,  but  in  case  of  his  death 
before  redeeming,  the  transfer  to  be  absolute.  In  an  action  by  plaintiff  to 
recover  the  amount  of  the  policy,  after  D.'s  death,  it  was  claimed  by  the 
defendant  that  the  agreement  was  against  public  policy,  and  fraudulent  as 
to  the  heirs  and  next  of  kin  of  the  assured,  as  it  tended  to  deprive  them  of 
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the  right  to  redeem.  Held,  that  the  agreement  was  yalid,  and  should  be 
sustained.    Edimgton  v,  uEtna  Life  Ins.  Go 543 

80.  Undertaking  —  by  continuing  partner  to  secure  payment  qf  fii^^ 

lidbiUty  —  what  covered  by  —  what  constitutes  a  payment.  ]  The  plaintiff,  upon 
dissolving  a  partnership,  conveyed  all  the  assets  to  the  continuing  partner, 
Thompson,  who,  havine;  agreed  to  pay  and  discharge  all  firm  liability,  gave 
te  the  plaintiff  a  bona,  signed  by  himself  and  the  defendants,  as  sureties, 
conditioned  to  pay  all  the  debts  and  liabilities  owing  by  the  firm,  due  oi 
to  become  due,  and  to  save  plaintiff  harmless  from  the  payment  of  any  and 
all  firm  debts  and  liabilities,  of  every  name  and  nature,  then  owing  by  them. 
Subsequently,  actions  were  commenced  against  the  plaintiff  and  Thomp- 
son upon  certain  notes  given  by  the  firm.  The  summons  was  served  upon 
Thompson  alone,  who  engaged  an  attorney  to  appear  for  both,  and  who 
suffered  judgment  to  go  by  default.  Plaintiff,  having  obtained  leave  to 
open  the  judgment,  defended  the  action  and  procured  the  complaint  to  be 
dismissed.  This  action  was  brought  to  recover  the  amount  paid  to  plain- 
tiff's attorneys  for  their  services  in  defending  the  action,  plaintiff  having 
given  his  promissory  note  to  them  for  the  amount,  which  was  accepted  by 
them  in  payment  thereof.  Held,  that  the  attorneys  having  accepted  plain- 
tiff's notes  in  payment  of  their  bill,  he  was  entitled  to  recover  the  amount 
as  money  actually  paid  by  him.  That  the  amount  so  paid  was  within  the 
condition  of  the  bond,  and  that  the  sureties  were  liable  therefor. 

Drake  v.  Porter 668 

81.  Repairs  to  boat —  liability  of  owner  for —  when  credit  given  to  cap- 
tain.] Plaintiff's  intestate  made  repairs  upon  a  canal  boat  owned  by  the 
defendant,  in  pursuance  of  orders  received  from  the  captain  of  the  boat. 
Subsequently,  the  captain  paid  to  the  plaintiff  a  portion  of  the  bill,  and 

gave  his  note  for  the  balance.     The  plaintiff,  without  returning  the  note, 
rought  this  action  after  its  maturity  against  the  defendant. 
Hdd,  that  the  acceptance  of  the  note  of  the  captain,  without  explanation, 
was  sufficient  to  show  that  the  credit  was  given  to  him,  and  not  to  the  owner, 
and  that  plaintiff  could  not  recover.    Warner  v.  Miller 654 

88.  Not  under  seal,  to  convey  lands  —  Covenant  to  stand  seized  —  wh4it 

consideration  must  exist  for — When  a  contract  is  not  enforceable  by  a  stranger 
to  the  consideration  thereof]  One  Lydia  J.  Noyes,  who  was  the  owner  of  a 
farm,  entered  into  an  agreement  with  her  husband,  by  which  she  agreed  that 
her  husband  should  have  the  use  of  the  farm  during  his  life  ;  that  upon 
his  death,  if  she  was  then  living,  she  should  have  the  use  of  it  for  her  Ufe ; 
and  after  the  death  of  both,  she  agreed  that  one,  Malvina  Noyes,  the  child 
of  her  husband  by  a  former  wife,  &ould  have  all  the  right  and  title  of  the 
said  Lydia  therein  ''in  consideration  of  $200,  in  hand  paid."  The  agree- 
ment was  not  sealed. 

Hdd,  that  the  instrument  purported  to  be  a  contract  between  husband  and 
wife,  and  was  void  at  law. 

That  as  it  was  not  sealed  it  could  not  operate  either  as  a  conveyance  or  a 
covenant  to  stand  seized. 

That,  even  if  it  were  sealed,  it  could  not  operate  as  a  covenant  to  stand 
seized  for  the  benefit  of  Malvina,  as  it  was  not  founded  on  a  consideration 
of  blood  or  marriage ;  and  she  being  a  stranger  to  any  pecuniary  considera- 
tion therein  mentioned,  could  not  take  advantage  of  or  enforce  it. 

Losses  v.  Ellis 635 

An  assignment  of  property,  in  consideration  of  a  covenant  by  the  assignee 

to  support  the  assignor,  does  not  constitute  a  trust. 

See  HuNOERFORD  V.  Cartwriqht 647 

Legacies  charged  upon  land —  residuary  legatee  taking  possession  of  land 

held  Uable  for  their  payment. 

See  Stoddard  v.  Johnson 606 

PoHey  of  insurance  —  agreement  to  refer  question  of  amount  of  loss  to 

arbUration  —  when  not  enforceable  —  waiver  of. 

See  Gibes  v.  Continental  Ins.  Co 611 

For  commissions  on  sales  —  construction  of 

See  Russell  v.  Consolidated  Fruit  Jar  Co 286 
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Dramng-room  ears—UabiUti/  ofra/Hbroad  company  havUng  such  ear»for 

acta  of  servants  therein. 

Bee  Thorpe  f>.  N.  Y.  Central  aih)  H.  R.  R  R  Co 70 

Of  surety— request  that  creditor  toUl  foreclose  mortgage— neglect  to  com- 
ply toith— effect  of 

See  Northern  Inb.  Co.  tj.  Wright 166 

BiU  of  exchange  —  w?Mt  is,  as  disUngvished  from  an  assignment. 

See  HoLLisTER  «.  Hofkihb 210 

Mte  — addition  of  fjDord  "  surety  "  to  name  of  one  jomi  maker  —  action, 

how  brought  thereon. 

See  HoTT  v.  Mead 327 

BoTid given  by  m>a/rriediDoman — a^ition  upon—  eompUUntin — U)hai<Ule' 

gaOons  it  must  contain. 

See  Broome  v.  TayijOE 841 

Polieyof  insurance  —  "  unoccupied  " — meaning  of  in. 

See  Wast  v.  Agricultural  Inb.  Co 371 

Covenant  to  pay  taxes  during  term  of  lease— how  construed. 

See  Skidmore  v.  Hart 441 

BcM'tnership  for  purchase  of  land— oral  agreement  for  —  UalriUty  of 

partners. 

See;  Williams  v.  Gillies 422 

Sale  of  goods  —  inwUed  warranty  —  noUce  of  dtfects. 

See  Gautier  v.  Douglass  Manufacturing  Co 514 

Insurance  of  pa/rty,  *'  as  interest  may  appear  "  —  effect  of —  loss  payable 

to  A  B —  entitles  A  B  to  recover  the  entire  amount,  though  in  excess  of  his 
individual  loss. 

See  Daxin  v,  Liy.  and  London  and  Globe  Iks.  Co 122 

OONTKACTOB : 

See  Principal  and  Agent. 

OONTBIBTJTOBY  NEGLIGENCE  —  When  a  question  for  the  jury.]  1. 
This  action  was  brought  to  recover  damages  for  the  death  of  plaintiff 's 
intestate- alleged  to  have  been  caused  by  defendant's  negligence.  At  Amboy 
the  defendant  had  four  tracks,  numbered  from  the  south  1,  2,  8  and  4;  1 
and  2  being  for  passenger,  and  8  and  4  for  freight  cars.  Upon  land  adjoin- 
ing the  southerly  tracks  owned  by  the  defendant,  it  had  erected  a  station 
and  a  plank  sidewalk,  leading  westerlv  about  100  feet  to  a  highway.  At 
the  time  of  the  accident  the  plank- walk  was  so  obstructed  with  snow  as  to 
be  impassable.  East  of  the  highway  cattle  guards  had  been  constructed, 
the  southerly  two  being  plank^  over  and  the  northerly  two  left  open,  but 
the  two  latter  were,  at  the  time  of  the  accident,  so  filled  and  covered  over 
with  snow,  as  to  be  entirely  concealed. 

The  plaintiff's  intestate  who  lived  on  the  aforesaid  highway,  a  few  rods 
northerly  from  the  crossing,  arrived  at  Amboy  in  the  morning  with  two 
children,  one  about  three  years  old  and  the  other  an  infant,  and  was  assisted 
from  the  cars  on  the  southerly  side  of  track  No.  2 ;  she  started  to  walk  westerly 
and  diagonally  across  the  tracks  toward  the  highway,  the  shortest  route  to 
her  house;  a  gravel  train  was  approaching  on  track  No.  3;  after  she  had 
walked  about  fifty  feet  she  fell  into  the  cattle  guard  which  was  concealed  by 
the  snow,  and  before  she  could  extricate  herself  she  was  run  over  by  the 
gravel  train  and  killed.  If  she  had  not  so  fallen  she  would  have  had  time 
enough  to  cross  the  track  before  the  train  would  have  reached  that  point. 
The  justice  at  the  Circuit  granted  a  nonsuit  EM,  that  this  was  error  and 
that  the  case  should  have  been  submitted  to  the  jury. 

Hoffman  v.  N.  Y.  Central  and  H.  R,  R  R.  Co 689 

2. WTien  question  should  be  submitted  to  the  jury.  ]    At  Kirkville,  on  the 

defendant's  road,  Ihe  station  and  depot  are  on  the  north  side  of  the  track, 
and  passengers  generally  get  off  on  the  north  side  of  the  cars.  Along  the 
south  side  of  the  track,  and  very  close  to  it,  is  a  ditch.  The  plaintiff,  a  real- 
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dent  of  the  place  and  well  acquainted  with  the  situation  of  the  depot, 
attempted  to  get  o£P  the  train,  on  the  south  side,  at  a  point  where  the  track 
was  intersect^  by  a  highway  running  at  right  angles  with  it,  at  a  time 
when  the  train  had  stopped  or  was  running  very  slowly.  The  conductor, 
who  was  on  the  north  side  of  the  train,  not  seeing  the  plaintiff,  who  was  on 
the  lowest  step  of  the  car,  signalled  the  engineer  to  go  on,  and  by  his  so 
doing  the  plaintiff  was  thrown  off  and  injured.  It  was  proved  that  when 
the  cars  stopped  on  the  highway  it  was  not  unusual  for  parties  to  alight 
from  the  cars  on  the  southerly  side  of  the  train,  which  was  the  side  nearest 
to  the  village. 

EM,  that  it  was  error  for  the  court  to  charge,  as  matter  of  law,  that  the 
attempt  to  alight  on  the  southerly  side  of  the  train  did  not  constitute  con 
tributory  negfigence;  that  whether  it  did  or  not  should  have  been  submitted 
to  the  Jury.    Sx)fper  «.  N.  Y.  C.  and  H.  R  R  R.  Co 625 

8. In  order  to  create  Uabilitf/,  must  eoniribute  to  or  cauee  the  accident.  ]  One 

Barringer  was  driving,  plaintiff*s  intestate  and  himself  being  in  a  one-horse 
wagon,  on  a  highway  crossing  defendant's  rail-road.  While  at  a  safe  distance 
therefrom  they  became  aware  of  the  approach  of  an  engine,  and  Barringer  at 
once  endeavored  to  stop  the  horse  and  succeeded  in  checking  hiii^,  he 
started  again  and  was  again  brought  under  control,  but  started  a  third  time 
and  ran  mto  the  engine.  The  bell  of  the  engine  was  not  rung  as  required 
bylaw. 

In  an  action  to  recover  damages  for  the  killing  of  plaintiff's  intestate, 
held,  that  although  negligence  on  the  part  of  Barringer  could  not  be  imputed 
to  the  deceased,  yet  as  defendant's  neglect  to  ring  the  bell  did  not  contribute 
to,  or  cause  the  accident  the  plaintiff  could  not  recover. 

CoeeBOVB  v.  N.  Y.  Obktral  and  Hud.  R  R  R  Co 829 

TumiTig  eowe  on  to  highway  eroseed  by  railroad  track. 

See  FrrcH  v.  Buffalo,  In.  Y.  and  Phil.  Rt.  Co 668 

See  Nbqlioenoe. 

• 

OOAVJfiJiSION—  Of  proper  ty--- what  eMeneem^fioient  to  eetoNiah--- order  qf 
arreetfor. 

See  WooDBBiDOB  9,  Nblson 890 

Aetion  for — demand — when  it  must  he  proved. 

Bee  Rtbbbon  «.  EIattffibld  . . . . , 887 

When  biU  of  pa^Hcula/rs  ordered  in  <ietian  for. 

See  Robinson  «.  Cohbr 291 

Leoy  by  sheriff —  when  sufficient  to  sustain  replevin  or  action  for  conver- 
sion. 

See  Alyobd  v.  Hatnbs. 26 

CONVEYANCE — Easement  of  right  of  drainage — what  words  are  sufficient 
to  create. 

See  Flint  v.  Bacon 454 

By  married  woman-— under  chap,  90  of  ISdO— assent  of  husband  to  — 

effect  of  its  not  hcmng  such  consent. 

See  Wing  v.  Schramm 877 

COBFOBATION— i^HMT  o/,  to  transfer  property  while  it  has  but  two  trus- 
tees.] 1.  Where  a  corporation,  created  under  the  act  of  1848,  has  borrowed 
and  received  monev,  upon  an  agreement  to  secure  the  same  by  a  pledge  of 
its  goods,  fails  to  give  such  pledge,  but  subsequently,  and  while  it  has  but 
two  trustees,  transfers  to  tne  lender  property  owned  by  it,  in  payment 
thereof,  a  good  title  to  the  property  so  transferred  is  thereby  acquired  by 
hinL    Castlb  v.  Lbwis 298 

2. Discount  of  note  given  by  an  officer — in  violation  of  its  charter — what 

is.]  This  action  was  brought  by  the  plaintiff,  as  trustee  in  bankruptcy  of  the 
Citizens*  Savings  Bank,  upon  two  drafts  drawn  by  a  firm  in  New  York  upon 
a  firm  in  Charleston,  accepted  by  the  latter  firm  and  delivered  to  one  Palmer 
who  was  a  member  of  both  firms.    Upon  his  application  the  drafts  were 

Hun  — Vol.  XIII.       88 
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subsequently  discounted  by  the  bank,  of  which  he  was  the  vice-president, 
and  of  the  stock  of  which  he  owned  more  than  four  shares.  The  drafts 
were  drawn  and  accepted  for  the  accommodation  of  Palmer. 

The  charter  of  the  bank  provided  that  no  director  or  officer  of  said  corpo- 
ration should  borrow  or  use  any  portion  of  the  funds  thereof,  and  that  no 
loan  of  money  should  be  made  by  it  to  any  stockholder  owning  more  than 
four  shares  of  stock  therein.  It  was  insisted  by  the  defendant  that  the  drafts 
were  void  because  taken  by  the  bank  in  violation  of  the  provisions  of  its 
chai;]ter.  Hdd,  that  the  prohibitions  of  the  charter  did  not  apply  to  a  case 
in  which  a  loan  was  made  to  a  firm,  corporation  or  association  m  which  an 
officer  or  stockholder  of  the  bank  was  a  partner,  stockholder  or  member, 
and  that  the  plaintiff  was  entitled  to  recover.    Fishbk  t?.  Murdock 485 

3. Demse  to  trustees  of,  a  devise  to  the  corporation.]    A  devise  of  real 

estate  to  trustees  of  a  corporation 'is  in  legal  effect  a  devise  to  the  corpora- 
tion, and  not  to  the  trufiftees  as  individuals.  And  where  the  corporation  is 
capable  of  taking  real  estate  by  devise,  it  is  authorized  to  take  the  property 
although  charged  with  a  subordinate  trust  in  favor  of  the  widow  of  the 
testator.    CuRRm  v.  Fannino  .   462 

4. Bestrietions  on  devises  to  corporcttions.]    Semble,  that  the  act  (chap. 

319  of  1848)  restricting  devises  and  bequests  to  certain  corporations  to  one- 
fourth  of  the  testator's  estate,  and  to  such  as  are  made  two  months  before 
the  death  of  the  testator,  is  not  applicable  to  such  an  institution  as  Man- 
hattan college  in  the  city  of  New  York.  If  it  were  applicable,  the  prohibi- 
tion is  repealed  by  chapter  300  of  1860.    Id. 

Semble,  that  in  determining  the  one-half  the  estate  which,  under  the  act  of 
1860,  can  be  devised  to  charitable  or  educational  corporations,  the  widow's 
dower  and  the  debts  are  to  be  first  deducted.    Id. 

Account  stated  —  authority  of  officer  of  corporation  to  make — Account 

rendered — wTiai  necessary  to  constitute  it  an  account  stated. 

See  Harvey  «.  West  SroE  Elevated  Railway  Co 892 

Service  of  summons  upon  *'  managing  ttgent "  of —  w?io  is  not  such  agent. 

See  Emeuson  v.  Auburn  and  Owasoo  Lake  R.  R 150 

Chapter  40  of  1848 —  Trustees  of  corporation  must  be  stockholders — hoto 

the  fact  thai  a  person  is  a  stockholder  may  be  proved. 

See  Herbibb  v.  Wesley 492 

Certificate  as  to  the  payment  of  the  capital  stock  of — required  to  be  filed 

by  chapter  40  of  1848 — must  be  sworn  to —  Issue  of  stock  for  property  purchased 
—  liability  of  holders  of  to  creditors  of  corporation. 

SeeBnowjfv.  Smith 408 

See  Insurance  Company. 

Municipal  Corporation. 

Railroad  Company. 

Sayings  Banks. 

OOSTS — Demurrer  —  costs  upon  appeal  to  General  Term.]  1.  Upon  an 
appeal  to  the  General  Term  from  an  order  of  the  Special  Term  overruling 
or  sustaining  a  demurrer  to  the  whole  or  a  portion  of  the  pleading,  the 
successful  party  is  entitled  to  tax,  as  costs,  twenty  dollars  before,  and  forty 
dollars  for  argument.    Van  Gelden  v.  Van  Gblden 118 

2. Costs  at  Special  Term.]    Where  an  order  is  made  at  the  Special 

Term  sustaining  or  overruling  a  demurrer  to  the  whole  or  a  portion  of  the 
pleading,  the  successful  party  is  entitled  to  the  full  costs  of  the  trial  of  an 
Issue  of  law ;  and  where  relief  is  ^ranted  to  the  unsuccessful  party,  it  should 
be  onlv  upon  the  pa3rment  of  those  costs;  and  to  grant  it  upon  payment  of 
ten  dollars  costs  only  is  improper.    Id. 

8.  Taxation  of]   In  an  action  of  ejectment  the  plaintiff  recovered  upon 

the  trial  before  a  referee;  a  new  trial  was  ordered  by  the  General  Term,  costs 
to  abide  the  event.  On  the  second  trial  defendant  obtained  a  verdict  in  his 
favor;  a  new  trial  was  granted  on  the  ground  of  newly-discovered  evidence, 
on  payment  of  $150,  costs  and  disbursements  of  the  action,  and  ten  dollars 
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costs  of  the  motion,  after  payment  of  which  a  third  trial  was  had  and  a  verdict 
rendered  in  favor  of  plaintiff. 

Beld,  that  plaintiff  was  not  entitled  to  tax  costs  for  either  the  first  or  sec- 
ond trials,  but  only  for  the  third.    Provost  v,  Fa.k&bll 808 

4.  StefWffraph&r^s  fees,}  Fees  paid  to  a  stenographer  and  for  prepara- 
tion of  maps  cannot  be  taxed.    Id, 

5. OnrevUwofspeckU proceeding— an  certiorari— Chap.  270^/1854,  §3.] 

On  an  appeal  to  the  Court  of  Appeals,  in  a  proceeding  brought  into  the  Supreme 
Court  by  a  common  law  eerti&rcm,  directed  to  an  officer  or  tril^unal  other  than 
a  court,  the  successful  party  is  not  entitled  to  costs  as  a  matter  of  course; 
whether  or  not  costs  shall  be  awarded  rests  in  the  discretion  of  the  court. 

People  ex  rbl.  Green  v.  Smith 227 

6.  Security  for  future  costs  may  be  taken  by  attorney.  ]    The  English  rule 

prohibiting  attorneys  from  taking,  in  advance,  a  securitv  for  the  pa3rment  of 
the  future  costs  of  the  litigation  is  not  in  force  in  this  State. 

Hall  V,  Croube 557 

Cfformertrial— must  be  paid  by  applicant  far  anew  trial  on  the  ground 

of  netdy-discovered  evidence. 

See  CoMSTOCK  v.  Dtb 118 

Must  be  paid — when  new  trial  is  granted  because  of  reversal  of  a  former 

judgment,  upon  which  the  judgment  in  the  prindpdl  action  is  based. 

See  Smith  v.  Framkbteld 489 

In  an  action  to  foreclose  a  mortgage  the  costs  a/re  in  the  discretion  of  the 

eowrt. 

See  Losses  v.  Ellis 656 

COUNTY  —  Liability  of  for  negligence  of  county  treasurer.]  In  the  year  1875 
the  plaintiff  purchased  certain  lots  of  land  in  the  town  oi  Jamaica  at  a  sale, 
for  non-pa3rment  of  taxes,  held  by  the  county  treasurer  of  Queens  coimty,  in 
pursuance  of  chapter  185  of  1878,  and  received  certificates  therefor.  The 
county  treasurer  failed  to  serve  the  notices  of  redemption  upon  the  owners 
and  mortgagees,  as  reouired  by  the  act.  After  the  time  for  redemption  had 
expired,  the  plaintiff,  his  certificates  not  having  been  redeemed,  tendered  them 
.  back  to  the  county  treasurer  and  demanded  his  money,  on  the  ground  that 
the  failure  of  the  county  treasurer  to  serve  the  notices  rendered  the  certificates 
void. 

In  an  action  by  him  to  recover  said  amount  from  the  coimty,  held,  that  the 
county  was  not  liable  for  any  loss  or  damage  which  might  have  occurred  by 
reason  of  the  default  or  negligence  of  the  county  treasurer  in  the  discharge  of 
the  duties  of  his  office. 

That  the  relation  of  master  and  servant  did  not  exist  between  the  county 
and  its  county  treasurer. 

That  in  conducting  the  said  sale  the  county  treasurer  was  not  in  any  sense 
acting  on  behalf  of  the  county,  but  was  simply  discharging  certain  duties  in 
relation  to  the  unpaid  taxes  of  the  town  of  Jamaica,  imposed  upon  him  by  the 
law  under  which  the  sale  was  had. 

Db  Grauw  v.  Supervisors  of  Queens  Co 881 

CX)TTNTY  CX>T7BT  —  Appeal  from  a  judgment  entered  on  the  report  of  a  referee 
tn  the  County  Court—  it  is  not  necessary  to  move  for  new  trial  in  the  County 
Court.]  Under  the  provisions  of  the  Code  of  Civil  Procedure  an  appeal  will 
lie  to  the  General  Term  from  a  judgment  entered  upon  the  report  of  a  referee, 
in  an  action  pending  in  a  County  Court,  upon  a  case  and  exceptions  settled 
by  such  referee;  and  a  prior  motion  for  a  new  trial  in  the  County  Court,  upon 
the  exceptions  and  the  decision  of  the  referee,  is  no  longer  requisite  or  proper. 
Kilmer  v.  O'Brien 224 

Betum  by  justice  on  appeal  to — truthfulness  of,  cannot  be  questioned. 

See  Barber  v.  Stbtthbimer 198 

00T7NTY  JUDGE —  Court  of  General  Sessions  — absence  of  two  justices  — 
power  of  county  judge  to  receive  a  verdict]  The  plaintiff  in  error  was  tried  at 
a  Court  of  General  Sessions  for  grand  larceny.    After  the  jury  had  retired  to 
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consider  their  verdict  both  of  the  justices  sitting  with  the  county  Judge  left 
the  court  room,  and  one  of  them  left  the  building.  While  they  were  absent 
the  jury  came  in  and  the  county  ludge  received  their  verdict  oi  guilty.  The 
jury  were  polled  at  the  request  oi  the  prisoner's  counsel,  without  any  objec- 
tion on  his  part  to  the  reception  of  the  verdict,  in  the  absence  of  the  two 
justices. 

Held,  that  the  county  judge  had  no  power  to  receive  the  verdict  and  that 
the  conviction  or  sentence  must  be  set  aside.    Hinmaiy  v.  Pkople 266 

COUNTY  TREABTTRER  — Liability  ofeouv^for  negligmce  of —in failing 
to  i&rve  notice  to  redeem  on  tax  tale. 

See  Db  Grauw  v.  Sufbryisors  of  Quebns  Co 881 

COURTS  —  Bemoml  of  action  to  Federal  court]  To  authorize  the  removal  of 
an  action  from  a  State  court  to  a  Federal  court  it  is  not  sufficient  that  it  is 
alleged  that  the  defendant  was  an  alien,  a  citizen  or  subject  of  a  foreign 
State  or  country  at  the  time  the  petition  for  such  removal  was  prepared,  but 
it  must  appear  that  such  was  the  fact  at  the  time  of  the  conmiencement 
of  the  action.    Tuoican  v.  National  Stkamrhtp  Co 882 

COURT  OF  SPECIAL  B'SBSlOTSB-'JuriedicUon  of—  trial  hyjury  in. 

See  Pboflb  bx  bbl.  Hitrrat  v.  Sfbcial  Sbssions 688 

COVEKANTS —  Cf  indemnity  and  covenante  to  perform  apedfie  acta — dis- 
tinction betioeen  diecueeed—  Measwre  of  damagea. 

See  Haweimb  «.  Hobhbr 568 

CREDITOR: 

See  Dkbtob,  Am>  Cbbditob. 

CRIMINAL  LAW—  Court  of  Oenaral  Seuions  —  absence  of  tteo  Jueticee— 
poteer  of  eourvh/ judge  to  receioe  a  wrdict. 

See  mmiAN  v.  PBOFiiS 266 

Oowrt  of  Special  Seegiovu^jwisdieUon  cf^jury  trial  in. 

See  Pboflb  bz  rbl.  Murray  v.  Sfbcial  Sbssions 538 

OhaUengee  to  jurors —  impression  as  to  guiU — when  it  does  not  render  a 

furor  incompetent. 

See  Grbbnfibld  «.  Pboflb.  .  242 

[ —  Look  under  name  of  particular  crime.] 

DAMAGES — Measu/re  of — for  destruction  by  its  maker  €f  an  outlawed  note  — 
presumptionastopleading  the  statute  of  limitations.]  1.  This  action  was  brought 
by  the  plaintiff  against  her  brother,  for  the  conversion  of  a  note  nven  to 
her  for  money  borrowed  by  him.  After  the  lapse  of  more  than  six  years 
from  the  maturity  of  the  note,  he  asked  her  to  let  him  see  it,  promising  to 
return  it.  Having  obtained  possession  of  it,  he  threw  it  into  me  stove  and  . 
burned  it  up.  Tne  justice  at  the  Circuit  charged,  with  reference  to  the 
amount  of  damages,  that  the  plaintiff  was  entitled  to  recover  the  face  of 
the  note  with  interest ;  that,  though  outlawed,  it  constituted  a  moral  obliga 
tion  sufficient  to  uphold  a  new  note  or  promise;  that,  although  the  defenduit 
could  have  pleaded  the  statute  of  limitations  in  an  action  upon  the  note,  yet 
being  a  wrong-doer,  he  was  entitled  to  no  presumptions  in  his  favor. 
ffSd,  that  the  charge  was  correct.    Outhoubb  v.  Outhoubb 180 

2. Excessive — setUng  aside  of  verdict  because  of  ]   An  action  was  brought 

to  recover  damages  for  injuries  sustained  by  the  plaintiff  while  crossing  one 
of  defendant's  (a  railroad  company's)  tracks,  and  alleged  to  have  been  caused 
by  its  defective  condition.  Upon  the  trial  it  appeared  that,  prior  to  the  acci- 
dent, plaintiff  had  worked  on  a  farm  and  could  do  any  work  connected  there- 
with; that  by  the  accident  his  right  leg  was  broken  near  the  hip;  that  he  was 
confined  to  his  bed  from  the  time  of  the  accident  in  July  to  October  first; 
was  placed  in  a  special  bed  and  his  leg  kept  extended  by  proper  appliances 
for  eight  weeks;  that  his  right  leg  was  one  inch  and  a-hiuf  shorter  than  the 
other;  that  he  could  go  over  even  ground  with  one  crutch;  and  had  mowed 
an  a  mowing-machine,  raked  with  a  horse-rake,  and  driven  his  team  on  the 
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DAMAGES  —  Contmued,                                                                             pass. 
road  somewhatf  but  was  not  able  to  do  much  farm  work;  that  the  injury  was 
permanent  and  he  could  never  recover  therefrom.    The  jury  rendered  a  ver- 
dict in  his  favor  for  1 14, 000.    HM,  that  the  verdict  would  not  be  set  aside 
as  excessive.     Galb  «j.  N.  Y.  Central  and  H.  K.  R.  R.  Co 1 

3. Building  eontrctet — rwht  of  owner  to  complete  work — effect  of  to 

doing  upon  damages  for  delay.]  A.  building  contract  contained  a  clause 
authorizing  the  owner,  upon  the  failure  of  the  contractor  to  proceed  with 
the  work,  to  notify  him  that  unless  he  did  so  proceed  he  should  himself  com- 
plete it  and  charge  the  contractor  with  the  expense  of  so  doing,  and  another 
clause  providing  that  for  each  and  every  day's  delav  in  completing  the  build- 
ing after  a  date  therein  specified  the  contractor  should  pay  the  siim  of  five 
dollars  as  and  for  liquidated  damages.  The  owner,  in  pursuance  of  the  first 
clause,  notified  the  contractor  and  completed  the  building  himself.  Held, 
that  he  had  thereby  waived  his  right  to  claim  the  damages  provided  for  in 
the  contract,  for  a  failure  to  complete  the  building  by  the  specified  time. 

Crawford  v.  Becker 375 

4. Measure  of  on  sale  of  bonds  procured  by  fraudulent  representations.] 

The  defendants  having,  by  false  and  fraudulent  representations,  induced  the 
plaintiff  to  purchase  certain  railroad  bonds,  he,  upon  discovering  the  fraud 
some  three  years  after  the  purchase,  brought  this  action  to  recover  the  dam- 
ages occasioned  thiereby.  The  defendants  were  acting  as  brokers,  for  both 
the  purchasers  and  the  sellers.  Upon  the  trial  the  court  charged,  as  to  the 
measure  of  damages,  that  the  plaintiff  was  entitled  to  recover  the  actual  dam- 
ages which  resulted  from  defendants'  conduct  up  to  the  time  when  he  first 
discovered  the  fraud — the  difference  between  the  sum  paid  and  the  value 
of  the  stock  — that  is,  the  difference  between  the  price  paid  and  the  actual 
value  of  the  bonds  at  the  time  when  the  plaintiff  discovered  the  fraud.  Held, 
that  the  charge  was  incorrect;  that  the  measure  of  damages  was  the  differ- 
ence between  the  actual  value  of  the  bonds  at  the  time  of  the  sale  and  their 
value  as  they  were  represented  to  be.    Wyeth  v.  Morris 338 

5. Bhsemplary  —  wlien  not  aUowable.]    The  plaintiff,  in  pursuance  of  a 

contract  made  with  the  defendant,  claimed  to  be  entitled,  by  virtue  of  a  com- 
mutation ticket,  to  ride  to  East  New  York.  Having  exercised  this  right  for 
some  time  the  defendant  refused  to  carry  him  to  that  point  unless  he  would 
lay  extra  fare  from  Jamaica  to  East  New  York;  and  upon  his  refusal  so  to 
io,  in  obedience  to  an  order  of  the  defendant,  the  conductor  ejected  him 
from  the  train,  using,  in  so  doing,  no  unnecessary  violence.  Upon  the  trial 
of  this  action,  brought  to  recover  damages  for  so  doine,  the  court  charged 
that  the  evidence  was  not  siifflcient  to  give  punitive  damages  against  the 
conductor,  but  that  plaintiff  was  entitled  to  have  the  railroad,  company 
punished  to  such  an  extent  as  the  jury  should,  in  their  discretion  say  the 
lacts  authorized  and  demanded.    Held,  uat  the  charge  was  erroneous. 

Parker  v.  Long  Island  R  R  Co 819 

Taking  land  for  railroad  pu/rposes  —  compensation  to  landowner  —  ?iow 

measured. 

See  Matter  of  Prospect  Park  and  Conet  Island  R.  R  Co 845 

BigJU  of  action  accruing  from  destruction  of  fair  grounds,  paid  for  by 

subscriptions,  to  be  refunded  from  ea/mings  of  the  grounds  —  special  damages  need 
not  be  shown. 

See  HoRTON  «.  Howe 67 

Measure  of  damages,  upon  loss  of  leasehM  interest—'  evidence  as  to  — 

distinction  between  a  covenant  if  indemmty  and  a  covenant  to  do  a  specific  act. 

iSietf  Hawkins  D  MosHBR 568 

DAMKTTM  ABSaiTE  INXUBIA  —  Mill  owners—  rights  of,  as  to  detention 
of  water.]  1.  The  defendant  was  the  owner  of  a  dam,  and  drew  therefrom 
water  to  run  his  mill,  and  the  plaintiff  drew  water  from  a  dam  situated 
on  the  same  stream,  below  that  of  the  defendant.  The  surplus  waters 
from  defendant's  dam  was  sufilcient  to  furnish  the  supply  needed  for  the 
plaintiff's  mill,  except  in  times  of  drought,  when  defendant  was  obliged  to 
shut  the  gates  of  his  mill  during  the  night  to  accumulate  a  supply  for  the 
next  day,  thereby  cutting  off  the  supply  from  plaintiff's  mill  during  the 
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DAMNUM  ABSdTTE  INJTTBlA—GanHnued.  PAee 

time  defendant's  reservoir  was  filiing.  Defendant's  mill  was  run  only  during 
the  day,  while  that  of  plaintiff  was  run  night  and  day.  In  an  action 
brought  to  restrain  the  defendant  from  cutting  off  the  flow  of  water  during 
the  night,  the  referee  found  that  the  detention  was  necessary,  and  for  the 
sole  puipose  of  enabling  the  defendant  to  propel  its  machinery  during  the 
day,  and  that  such  detention  and  use  of  the  water  was  reasonable.  Meld, 
that  the  injury  sustained  by  the  plaintiff,  by  reason  of  such  detention,  was 
one  for  which  the  Jaw  afforded  no  remedy. 

BuLLABD  V.  Saratoga  Victory  Mpg.  Co 43 

2. Burden  of  proof  as  to  the  amount  used.]    The  plaintiff  was  only 

entitled  to  the  use  of  a  limited  quantity  of  water.  Held,  that  it  rested  upon 
him  to  show  that  the  quantity  used  by  him  was  less  than  that  to  which 
he  was  entitled.     Id 

DEATH  —  Of  attorney  during  pendency  of  action  —  services  rendered  by 
attorney  in  sum  action,  koto  compensated. 

See  Sbymour  d,  Caooer d9 

Declaration  by  doctor  as  to  cause  of — in  an  action  upon  a  poUcy  of 

insurance. 

See  MgNair  v.  National  Life  Inb.  Co 144 

DEBTOB  AND  CBEDITOB  —  Surety  —  request  that  creditor  mU  foreclose 
mortgage  —  neglect  to  cotnply  with —  effect  of]  1.  The  defendant  being  the  owner 
of  a  bond  and  mortgage,  dated  September  28,  1869,  for  $4,400,  $500  of 
principal  being  payable  on  January  first  of  each  year  from  date,  assigned 
the  same  on  September  26,  1872,  guaranteeing  that  the  security  was  suffi- 
cient for  the  payment  of  the  amount  thereof,  and  guaranteeing  also  the 
collection  of  the  same.  In  January,  1873,  several  installments  of  principal 
being  due  and  unpaid  the  secretary  of  the  plaintiff,  who  then  held  the  bond 
and  mortgage  under  such  assignment  and  guarantee,  wrote  to  the  defend- 
ant in  regard  to  it.  The  defendant  called  at  the  office  and  notified  the 
secretary  tnat  he  wanted  the  company  to  foreclose  the  said  mortgage.  The 
company  neglected  to  foreclose  the  mortgage  until  October  13,  1875.  In 
the  meantime  a  frame  dwelling,  worth  $2,000,  had  burned  down,  and  only 
$700  of  insurance  was  received  thereon. 

A  deficiency  having  arisen  upon  the  sale,  for  which  it  was  sought  to 
hold  the  defendant  liable,  held,  that  the  act  of  the  company  in  failing,  for 
more  than  two  vears,  to  foreclose  the  mortage,  after  defendant  had  requested 
it  so  to  do,  relieved  him  from  all  liabihty  for  the  deficiency  which  had 
arisen.    Northern  Inb.  Co.  v.  Wright 166 

2. Action  brought  by  one  creditor  in  behalf  of  himsdf  and  others  —  who 

bound  by.]  Where  an  action  is  brought  by  some  of  the  creditors  of  a  debtor, 
in  behalf  of  themselves  and  all  others  similarly  situated  who  shall  come  in 
and  contribute  to  the  expenses  of  the  action,  none  but  the  plaintiffs  therein 
acquire  anv  vested  interest  in  such  action,  or  are  bound  thereby,  until  a  final 
judgment  has  been  entered  therein.    Derby  «.  Yale 273 

8.  Corporation — power  of,  to  tramfer  property  while  it  has  but  two 

trustees.]  Where  a  corporation,  created  under  the  act  of  1848,  has  borrowed 
and  received  money,  upon  an  agreement  to  secure  the  same  bv  a  pledge  of 
its  goods,  and  has  failed  to  give  such  pledge,  but  subsequently,  and  while 
it  has  but  two  trustees,  transfers  to  the  lender  propertjr  owned  by  it,  in  pay- 
ment thereof,  a  good  title  to  the  property  so  transferred  is  thereby  acquired  by 
him.     Castle  v.  Lewis 298 

Compromise  under  bankrupt  act  —  contingent  UalbiUties  not  discharged  by. 

See  Smith  v.  Krauskoff S26 

Supplementary  proceedings  —  code  %  292 — order  requiring  judgment 

debtor  to  apply  his  proper^  to  the  satisfaction  of  a  Judgment. 

Bee  First  National  Bank  v,  Wilson 238 

A  note  in  order  to  haw  the  effect  of  extending  the  time  of  payment  of  a 

past  due  debt  must  be  negotiable. 

See  Webster  v.  BAnrBRmaE 180 
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DEBTOR  AND  GSEDITOB—  OanUnued.  paqb. 

Aadgnee  in  bankruptcy  —  actkms  by  — jurisdiction  of  State  courts  op&r. 

See  TuiiLiB  t>.  MIX.LBK 868 

Trustees  of  ijisolvent  debtor — reference  of  claims  by — procedure  on  appli- 

eationfor—3  R.  S.  [Qth  Ed.],  39,  §§  21,  22. 

See  WiCKHAM  V.  Frazer 431 

General  assignment  — failure  ofassiffnee  to  give  a  bond  —  effect  of —  chap- 

tor^^of  1860,  and  Chapter  66  of  1875. 

See  Hennesst  v.  Connolly 173 

Wfiat  must  be  done  by  creditor  before  he  can  attack  a  fraudulent  convey- 
ance by  a  non-resident  debtor. 

See  Ballou  v.  Jones 629 

Suit  by  creditor  against  bankrupt — when  bankruptcy  proceedings  deter- 
mined so  as  to  justify—  Bight  of  surety  to  be  substituted  in  place  of  creditor 
whose  claim  he  Tuis  paid. 

See  Miller  v.  O'Kain 594 

DECLABATIONS  —  Qf  insured  (the  assignor  of  life  policy)  —  not  admissible 
against  his  assignee. 

See  Edinoton  v,  Mtha  Life  Ins.  Go 548 

DEED: 

See  Conveyance. 

DEFECTIVE  VEBIFICATIOK  —Return  of  an  answer  because  of  a  defective 
verification  —  the  notice  must  point  out  the  defect. 

See  BixAFR  V.  Gilbert 494 

DEFECT  OF  PABTIES  — ^n^  defect  of  parties  plaintiff  arising  from  the 
omission  of  the  plaint^  to  join  his  co-administratnx  with  him,  is  vmved  by  the 
failure  of  the  defendant  to  set  up  the  defect  in  his  anstoer. 

See  RiSLEY  v.  Wightman 168 

DEFENSE  —  Cf  usv/ry  in  bond  and  ^nortgage  —  by  whom  after  the  conveyance 
of  the  property  it  may  be  set  up. 

See  Knickerbocker  Life  Ins.  Co.  v.  Nelson 821 

'^hen  good  faith  of  person  receiving,  a  dtfense  to  an  action  for  enticing  a 

wife  from  her  husband. 

See  Smith  v.  Lyke 204 

DEFINITION : 

*' Adverse  party  " — meaning  of  under  Code,  §  348. 

See  Yates  v.  Burch 622 

**  Canal  boat "  — wJien  a  vessel  within  meaning  of  cha/pter  482  of  1862. 

See  Fralick  v.  Bbtts 682 

"  Unoccupied" — meaning  of  in  policy  of  insurance. 

See  Wait  v.  Agricultural  Ins.  Co 871 

GiBBS  V.  Continental  Ins.  Co 611 

**  Vessel "  —  when  canal  boat  is,  within  meaning  of  cJiap.  482  of  1862. 

See  Fralick  v.  Betts 682 

DEMAND  — -  When  it  must  be  proved  in  an  action  for  conversion. 

See  Ryerson  v.  Eauffield 887 

DEMUBBEB —  Costs  upon  appeal  to  General  Term]  1.  Upon  an  appeal  to 
the  General  Term  from  an  order  of  the  Special  Term  overruling  or  sustain- 
ing  a  demurrer  to  the  whole  or  a  portion  of  the  pleading,  the  successful 
party  is  entitled  to  tax,  as  costs,  twenty  dollars  before,  and  forty  dollars  for 
argument.    Van  Gelder  v.  Van  Gelder 118 

2.  Costs  at  Special  Term.]    Where  an  order  is  made  at  the  Special 

Term  sustaining  or  overruling  a  demurrer  to  the  whole  or  a  portion  of  the 
pleading,  the  successful  party  is  entitled  to  the  full  costs  of  the  trial  of  an 
issue  of  law;  and  where  relief  is   granted  to  the  unsuccessful  party,  it 
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should  be  only  upon  the  payment  of  those  costs;  and  to  grant  it  upon 
payment  of  ten  dollars  costs  is  improper.    (Id.) 

Action  of  partition  —  aUegaMons  of  complaint —  nonrCompUance  with 

RiUe  78  of  1876  —  w?iere  the  allegation  is  dtfecHw  because  of  its  uncertainty,  the 
remedy  is  by  motion,  and  not  by  demurrer. 

See  MoFFBTT  v.  McLkuaHLiH 449 

"DEPOQITS  —  Made  by  savings  banks  toith  other  banks — priority  gioen  to, 
applies  to  deposits  made  prior  to  1875^  and  to  interest  thereon — chapter  871  of 

See  Upton  «.  New  York  ahd  Eris  Bank 969 

DESTRUCTION  —  By  its  maker,  of  an  ouHaioed  note — measure  of  damages 
for — presuTnption  as  to  his  pleading  the  statute  of  limitations. 

See  OuTHOUSB  v.  Outhoubb 180 

DETENTION  OF  WATER—  Bi^^  of  one  mill  owner  as  to  others. 

See  BuLLABD  v.  Saratoga  yictobt  Manttfactctring  Go 48 

DEVISE  —  To  aUen — partition  action  for.]  1.  An  action  for  partition  may 
be  brought,  under  the  act  of  1853,  relatmg  to  disputed  wills,  when  the  prop- 
erty sought  to  be  partitioned  was  devised,  in  the  will  of  the  testator,  to  a 
devisee  who  was  incompetent  to  take  by  devise  because  of  alienage. 

Hall  v.  Hall 800 

2.  FUiTig  of  deposition,  under  chapter  116  of  1845  — efea  of  natural- 

iga>tion.'\  A  testator  devised  certain  real  estate  to  his  sister  and  her  husband, 
for  theu:  joint  lives  and  the  life  of  the  survivor,  with  remainder  to  the 
children  of  the  sister.  All  these  children  were  aliens  at  the  time  of  the  tes- 
tator's death,  and  had  not  filed  the  deposition  required  by  the  laws  of  this 
State,  to  enable  them  to  hold  such  real  estate,  but  one  of  them  filed  the  depo- 
sition as  required  bv  the  act  of  1845  (chap.  115),  and  all  were  naturalized 
prior  to  the  death  of  their  mother. 

Held,  that  upon  the  death  of  the  testator,  this  sister  and  her  husband  took 
an  estate  for  life  in  the  property. 

That  the  devisees  of  the  estate  in  remainder  being  incompetent  to  take, 
such  estate  vested  in  the  citizen  heirs  of  the  testator,  subject  to  be  defeated 
by  the  filing  by  the  devisees  of  the  deposition  provided  for  in  section  1  of 
chapter  115  of  1845. 

That  upon  the  filing  of  such  deposition  by  the  said  devisees,  the  estate  of 
the  heirs  would  divest,  and  the  same  would  vest  in  the  devisees  named  in 
the  wilL 

Section  11  of  the  said  act*  excepts  from  its  operation  only  those  interests 
which  had  become  vested  prior  to  its  passage.    (Id.) 

8.  Chapter  88  of  1875.]    That  the  omission  of  two  of  the  devisees  to 

file  the  deposition  was  cured  by  chapter  88  of  the  I^aws  of  1875,  conferring 
upon  heirs  and  devisees,  being  of  the  blood  of  the  devisor,  whether  citizens 
or  aliens,  capacity  to  take  and  hold  the  real  estate  owned  and  held  by  the 
devisor  at  the  time  of  his  decease  —  except  as  against  the  State  only;  the  act 
of  1875  being  retroactive  in  its  operation.    (Id.) 

4.  7b  corporation.]  A  testator  devised  certain  real  estate  to  the  trus- 
tees of  Manhattan  College,  in  the  city  of  New  York,  and  their  successors, 
forever.  Held,  that  the  devise  of  the  real  estate  was,  in  legal  effect,  to  the 
Manhattan  College,  and  not  to  the  trustees  as  individuals. 

CuRRiN  V.  Panning 468 

DEVISEE  —  Usury — action  by  devisee  of  mortgagor,  to  set  aside  a  mortgage  on 
the  ground  of — plaintiff  must  first  offer  to  pay  me  amount  loaned  to  his  ancestor. 

iSs0  Marsh  «.  House 120 

DIfiKTHABOE— Of  mortgage  by  mortgagee,  after  assignment  of,  (tfler  record 
of  the  assignment—  its  discha/rge  on  the  record  by  the  register  does  not  affetA  the 
rights  of  me  assignee. 

See  Heilbrun  v,  Hammond 474 
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BISOOll  TIN  U  ANGE  —  When  it  ahcnUd  not  be  allowed.  ]  After  the  evidence 
in  a  case  has  been  agreed  upon  and  submitted  to  the  justice  trying  the  same, 
and  a  motion  to  open  the  case  and  take  further  evidence  has  been  denied  by 
him,  a  discontinuance  of  the  action  should  not  be  allowed. 

GusAUWATER  f>.  Decksr 68 

BIVORGE  —  Decree,  when  void  becaueefravdutenUy  obtained.  ]  In  proceedings 
instituted  against  the  relator  before  a  police  justice  in  the  city  of  New  York 
for  abandoning  his  wife  and  children  the  defense  was  an  absolute  divorce 
procured  by  him  in  Utah.  The  decree,  which  was  granted  November  8, 
1876,  showed  that  the  relator  appeared  by  counsel;  that  the  wife  did  not 
appear  in  person  or  bv  counsel,  but  had  been  served  by  publication;  that  a 
decree  was  taken  by  aefault  on  the  ground  ''that  the  said  parties  could  not 
live  in  peace  and  union  together  and  their  welfare  requires  a  separation,  and 
that  the  plaintiff  wisJi^s  to  become  a  resident  of  Beaver  county,  in  the  territory 
of  Utah."  The  wife  testified  that  her  husband  left  his  family  in  Brooklyn, 
in  September,  1876,  telling  her  that  he  was  going  to  Cincinnati  to  open  a 
sewing  machine  agency;  that  she  was  never  in  Utah  and  never  knew  of  the 
suit  until  a  copy  of  the  decree  was  served  upon  her  in  December,  1876.  Held, 
that  the  decree  was  fraudulently  obtained  and  was  an  absolute  nullity. 

Pboflb  ex  rel.  Commibsiomers  «.  SUITH 414 

BOGS — Bight  of  owner  of  land  to  drive  off  trespassing  ammals  with. 

See  SioTH  V.  Waldorf 127 

BBuiklNAGE  —  Bight  of — what  words  a/re  sufficient  to  create  e€uement  for.] 
1.  Previous  to  November  1,  IWl,  one  Dowley  was  the  owner  of,  and  had  built 
houses  upon  lots  Nos.  31,  33,  35  and  37  Broadway,  New  York,  the  drainage 
from  Nos  81  and  33  being  conducted  into  and  through  a  pipe  passing  through 
lots  85  and  87.  November  1,  1861,  Dowley,  by  a  deed  containing  covenants 
of  warranty  and  for  cpnet  enjoyment,  conveyed  the  lots  31  and  38  to  M.,  *'as 
the  same  are  now  built  upon  and  in  the  occupancy  of  the  said  party  of  the 
second  part,"  **  to  have  and  to  hold  the  same  with  the  appurtenances."  On 
November  25,  1861,  D.  conveyed  lots  35  and  37  to  one  H.,  **  ss  the  same  are 
now  inclosed,  built  upon  and  occupied."  H.  had  no  actual  knowledge  that 
the  drain-pipe  from  M.'s  premises  ran  through  his,  and  the  same  was  not 
observable  upon  ordinary  inspection. 

Held,  that  the  premises  conveyed  to  H.  were  subject  to  an  easement  in 
favor  of  M.,  to  use  the  pipe  laid  therein  for  the  purpose  of  drainage. 

Fmnt  v.  Bacon 454 

2.  Increase  of  use.]    The  mere  fact  that  one  having,  for  his  building 

as  then  occupied,  a  right  of  drainage  under  the  lot  of  another,  increases 
largely,  by  reason  of  changes  in  the  use  of  his  building,  the  amount  of  refuse 
matter  discharged  into,  and  passing  through  such  drain,  does  not  affect  his 
right  to  enjoy  such  easement  where  the  passage  through  such  drain  is  not 
obstructed  nor  the  drain  injured  by  such  increased  use  thereof.    Id, 

BBAWIKG-&OOM  CABS  —  Liabiliiy  of  railroad  company  hauling  draw- 
ing-room ears  under  contract  with  ear  company. ]The  defendant  entered  into 
a  contract  with  Webster  Wagner,  by  which  Wagner  agreed  to  place  upoD 
defendant's  road  certain  drawing-room  cars  at  his  own  cost  and  keep  the 
interiors  thereof  in  good  order,  Wagper's  conductors  and  porters  thereon  to 
be  carried  free  of  cnarge  by  the  railroad  company.  The  defendant's  con- 
ductors had  a  right  to  enter  the  cars  for  anv  purpose  connected  with  the 
management  of  ike  train,  and  for  the  collection  of  fares,  and  to  the  assist- 
ance of  Wagner's  conductors  and  porters  in  enforcing  good  order;  but  not 
otherwise  to  interfere  with  the  business  of  such  cars.  In  consideration  of 
the  railroad  company  hauling  and  making  certain  repairs  to  the  cars,  Wag- 
ner agreed  to  pay  it  twenty  per  cent  of  the  gross  receipts. 

In  an  action  brought  by  the  plaintiff  against  this  defendant,  the  railroad 
company,  to  recover  for  injuries  sustained  by  reason  of  his  alleged  wrongful 
removal  from  the  drawing-room  car  by  the  porter  thereof,  hetd,  that  the 
defendant  was  liable  for  any  injuries  so  sustained  by  him. 

Thorpe  t>.  N.  Y.  Central  and  H.  R.  R.  R,  Co  70 

Httn— Vol.  XIIL        89 
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BASEMENT  —  Right  of  the  omner  qf,  to  repair  the  way  over  another^ g  land,] 
1.  Where  one  has  a  right  of  way  over  the  lands  of  another,  he  may  do  what- 
ever is  suitable  and  proper  to  put  the  said  way  in  good  order,  provided  it  be 
done  without  unnecessary  inconvenience  to  the  owner  of  the  fee. 

McMlLLBN  V.  CRONm 68 

2.  Cannot  be  created  by  parol  agreement — not  to  be  performed  under 'one 
year.]  The  defendant's  assignor  having  a  five  years'  lease  of  certain  lands, 
upon  which  was  a  stone  quarry,  entered  into  a  parol  agreement  with  plain- 
tiff's assignor,  by  which  the  latter,  a  railroad  company,  were  to  lay  a  side 
track  to  the  quarry  over  the  leased  land,  and  were  to  be  allowed  to  take 
such  loose  dirt  and  stone  as  they  might  need  for  their  road,  for  which  thev 
were  to  pay  plaintiff's  assignor  $100  per  year,  and  he  was  to  use  the  side  track 
to  ship  his  stone.  The  agreement  was  to  continue  during  the  term  of  the 
lease.  Subsequently  the  plaintiff,  having  become  vested  with  all  the  rights 
of  the  first  company,  paid  flftv  dollars  on  account  of  the  rent  and  used  the 
side  track  to  draw  stone  and  dirt.  Thereafter,  desiring  to  abandon  the 
agreement  and  take  up  the  tracks,  they  were  prevented  by  the  defendant 
from  removing  the  same. 

In  this  action  of  replevin,  brought  by  the  railroad  company  to  recover 
the  iron  and  ties  and  for  damages  for  the  detention  of  the  same,  hM,  that 
the  effect  of  the  agreement  would  be  to  give  the  company  an  easement 
in  the  land  upon  which  the  tracks  were  laid,  and  that,  as  it  was  a  parol 
agreement,  it  was  void  under  the  statute  of  frauds. 

That  it  w^  also  void,  because  it  was  a  contract  not  to  be  performed  within 
one  year.    Cayuga  Railway  Co.  «j.  Niles 170 

8. When  it  inures  an  a  Ucense.]    That  the  agreement,  though  void  as  a 

contract,  was  valid  as  a  license;  the  company  were  not  therefore  trespassers 
in  laving  the  tracks  thereunder,  and  that  for  that  reason  the  rails  and  ties 
so  laid  down  did  not  become  fixtures.    Id. 

4. Bight  of  drainage  —  what  words  a/re  sufflcient  to  create.]    Previous  to 

November  1,  1861,  one  Dowley  was  the  owner  of,  and  had  bunt  houses  upon 
lots  Nos.  31,  83,  85  and  37  Broadway,  New  York,  the  drainage  from  Nos.  81 
and  88  being  conducted  into  and  through  a  pipe  passing  through  lots  35  and 
87.  November  1,  1861,  Dowley,  bv  a  deed  containing  covenants  of  warranty 
and  for  quiet  enjoyment,  conveyed  the  lots  81  and  88  to  M.,  *'  as  the  same  are 
now  built  upon  and  in  the  occupancy  of  the  said  party  of  the  second  part,' 
"to  have  and  to  hold  the  same  with  the  appurtenances."  On  November  26, 
1861,  D.  conveyed  lots  35  and  87  to  one  H.,  "as  the  sam^  are  now  inclosed, 
built  upon  and  occupied."  H.  had  no  actual  knowledge  that  the  drain-pipe 
from  M's  premises  ran  through  his,  and  the  same  was  not  observable  upon 
ordinary  inspection. 

Held,  that  the  premises  conveyed  to  H.  were  subject  to  an  easement  in 
favor  of  M.,  to  use  the  pipe  laid  therein  for  the  purpose  of  drainage. 

Flint  v.  Bacon 464 

5. Increase  of  use.  ]    The  mere  fact  that  one  having,  for  his  building  as 

then  occupied,  a  right  of  drainage  under  the  lot  of  another,  increases  largely, 
by  reason  of  changes  in  the  use  of  his  building,  the  amount  of  refuse  matter 
discharged  into,  and  passing  through  such  drain,  does  not  affect  his  right  to 
enjoy  such  easement  where  the  passage  through  such  drain  is  not  obstructed 
nor  the  drain  injured  by  such  increased  use  thereof.    Id. 

EJECTMENT  —  When  the  proper  remedy  —  and  not  an  action  in  equity,  to 
remove  a  cloud  on  title. 

See  BocKBS  v.  Lansing 88 

EMINENT  DOMAIN —  Taking  land  for  railroad  purposes — compensation 
to  landowners.]  1.  Under  an  act  of  the  legislature  certain  land  was  taken  to  be 
used  as  a  highway,  one  section  of  the  act  gave  a  license  to  a  railroad  com- 
pany to  lay  their  track  thereon  and  use  the  same.  This  license  was  subse- 
quently declared  invalid,  because  no  compensation  was  made  to  the  owners 
for  the  additional  burden  thereby  imposed  upon  their  lots. 

In  a  proceeding  instituted  by  the  company  to  acquire  title  to  the  land 
under  the  general  railroad  act,  held,  that  the  commissioners  to  appraise 
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damages  should  regard  the  land  in  the  avenue  as  still  forming  a  part  of  the 
parcew  to  which  it  had  belonged,  but  subject  to  the  easement  of  a  highway, 
and  should  award  as  damages  the  difference  between  the  market  value  of 
the  whole  propertv  from  which  the  railroad  was  to  be  severed,  before  the 
taking,  and  its  value  after  the  taking,  with  the  railroad  upon  the  land  taken. 
Matter  of  Prospect  Park  and  Coney  Island  R  R.  Co 845 

2.  AcquiHtion  of  fee  of  land  by  city  —  tises  to  whicfi  it  may  apply  it] 

By  chapter  547  of  1864,  the  city  of  Buffalo  was  authorized  to  lay  out  a 
public  ground  for  the  purpose  of  maintaining  and  protecting  a  sea-wall  or 
breakwater  along  the  shore  of  Lake  Erie,  and  to  acquire  title  in  fee  to  the 
necessary  lands  by  compulsory  proceedings  and  by  conveyances.  The  act 
provided  that,  upon  payment  or  tender  to  the  owner  of  the  compensation 
awarded  for  said  land,  the  fee  thereof  should  vest  in  the  city  for  the  said 
purpose.  Subsequently,  the  defendant,  acting  in  pursuance  of  a  permit  from 
the  common  council,  laid  its  track  upon  the  saici  land  and  used  the  same 
for  its  road.  This  action  of  ejectment  was  brought  by  the  plaintiff,  who 
owned  a  portion  of  the  land  when  it  was  taken  bj  the  city,  claiming  that  the 
city  could  confer,  and  the  plaintiff  acquire,  no  nght  to  use  the  land  for  that 
purpose ;  and  that,  as  against  defendant,  plaintiff  was  entitled  to  its  possession. 

Held,  that  as  the  fee  was  vested  in  the  city,  and  as,  under  no  circumstances, 
could  the  land  revert  to  the  plaintiff,  he  htul  no  greater  right  to  con^plain  of 
the  use  of  the  land  by  the  defendant  than  any  other  citizen.  That  in  any 
event  an  action  in  ejectment  could  not  be  maintained. 

Sweet  «.  Buffalo,  N.  Y.  and  Phil.  Ry.  Co 648 

ENGINE: 

See  Locomotive. 

ENTICING  WIPE  — i^row*  hmtband— right  of  action  f or  —  good  faith  of 
person  receiving — wlien  a  defense. 

See  Smith  v.  Lyke 204 

EmTITABLE  ACTION  —  To  remove  a  cloud  on  title  —  when  not  maintain- 
able—  Remedy  by  ejectment. "]  The  plaintiff  herein  claimed  that  one  (Jeorge 
Webster,  the  owner  of  a  house  and  lot  described  in  the  complaint  heroin,  on 
September  26,  1846,  made  a  general  assignment  of  all  his  properly,  including 
the  house  and  lot  in  question,  to  one  Russell,  who,  on  May  6,  1847,  conveyed 
the  same  to  Simeon  D.  Webster;  that  thereafter,  and  on  July  6,  1859,  the 
said  Gkorge  and  Eleanor,  his  wife,  conveyed  the  said  premises  to  the  said 
Simeon  D. ;  that  the  plafntiff  had  succeeded  to  the  rights  of  the  said  Simeon 
D.;  that  on  April  18,  1861,  a  receiver,  appointed  in  supplementary  proceed- 
ings, instituted  by  a  judgment  creditor  of  George  Webster,  sold  the  said 
land  to  one  Humphrey,  through  whom  the  defendants,  who  are  in  possession 
thereof,  claim  title. 

This  action  was  brought  to  have  the  receiver's  deed  set  aside  as  irregular, 
and  canceled,  and  for  an  accounting  as  to  the  rents  and  profits  received  by 
the  defendants.  Held,  that  the  facts  of  the  case  would  not  susUiin  an  action 
in  equity,  such  as  the  present  one,  to  set  aside  the  deed  as  a  cloud  upon 
plaintiff's  title;  but  that  the  plaintiff's  remedy,  if  any,  was  by  ejectment. 

BocKES  V.  Lanbikq • 38 

Ed  u  IX  X  -^  Action  in,  lies  to  annul  a  bond  and  mortgage  procured  by  fraudu- 
lent representations. 

/S(j«  Ranney  D.  Warren 11 

Purchase  by  agent  of  demajtd  against  principal  —  upon  what  terms  a 

court  of  equity  toiU  set  it  aside. 

See  O'Grady  v.  Coe 596 

ESTOPPEL  —Must  be  certain.  ]  1.  In  1833  E.  Edmonston  died,  being  then  in 
possession,  as  was  claimed,  of  a  farm  of  100  acres,  leaving  him  surviving  his 
widow  and  seven  children,  who  continued  in  possession  of  the  farm  until 
1844,  when,  by  agreement,  the  east  half  was  conveyed  to  the  heirs  in  fee, 
and  the  west  hall  to  the  widow,  but  whether  in  fee  or  for  life  was  in  dis- 
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pute.  The  widow  died  in  1869,  leaving  a  will  by  which  she  devised  all  her 
estate  to  her  daughter,  the  defendant  herein. 

Upon  the  trial  of  this  action,  brought  by  one  of  the  children  against  the 
daughter,  to  recover  his  share  of  the  west  half,  the  daughter  claimed  that 
the  west  half  belonged  to  the  mother  in  fee,  by  gift  from  her  brother,  who 
was  a  tenant  in  common  of  the  farm  with  her  father,  and  that  during  the 
lifetime  of  the  latter  he  had  set  apart  the  west  half  of  the  lot  to  the 
mother. 

In  the  deeds  of  the  east  half,  made  in  1844,  the  lots  were  described  as 
"being lot  No.  — ,  in  the  subdivision  of  the  east  half  of  the  farm  of  Elijah 
Edmonston,  late  of  Phelps  aforesaid,  deceased,  owned  and  occupied  at  hU 
death. "  The  plaintiff  claimed  that  the  widow,  by  executing  deeds  containing 
the  words  in  italics,  was  estopped  from  denying  that  the  whole  lot  belonged 
to  her  husband  at  the  time  of  his  death. 

Held,  that  the  words  were  too  indefinite  and  uncertain  to  constitute  an 
estoppel,  as  thev  might  be  construed  as  meaning  that  the  east  half  only 
belonged  to  the  husband.    Edmonston  v.  Edmondston 133 

a. JE^ect  of  tDorda,  when paH  of  description  of  real  property.]    That  as 

the  words  in  question  were  part  of  a  description  of  premises,  already  suffici- 
ently described,  no  estoppel  was  created  by  them.    Id. 

8. It  does  not  apply  to  eoUateral  actions.]  That  even  if  they  did  con- 
stitute an  estoppel,  it  was  limited  to  questions  arising  on  the  deed  itself, 
and  would  not  apply  to  a  collateral  action,  such  as  the  present  one,  not 
founded  upon  the  deed.    Id, 

4 Deda/ration  of  person  in  possession  of  land.]^   That  the  declarations 

of  the  widow  as  to  her  title  were  admissible,  as  tending  to  characterize  her 
possession,  and  to  show  that  it  was  claimed  under  a  title  adverse  to  that  of 
the  heirs  of  Elijah  Edmonston.    Id. 

6.  Forgery  of  negotiable  paper  —  when  person  signing  it  is  estopped  fivm 

denying  its  genuineness.]  In  1874  a  promissory  note  made  by  one  George  W. 
Carpenter,  a  son  of  the  defendant,  and  indorsed  by  the  latter,  was  trans- 
ferred to  one  McKee,  who  stated  to  the  defendant  that  he  had  transferred 
it  to  one  Hamlin,  and  that  Hamlin  said  he  wished  defendant  had  signed  it 
on  its  f Ekce.  Subsequently  Hamlin  saw  the  defendant,  and  the  latter  having 
agreed  to  sign  the  note  on  the  face,  Hamlin  produced  the  note,  now  in  suit, 
and  defendant  signed  it  as  surety.  Subsequently  the  note  was  transferred  to 
other  persons  and  purchased  by  the  plaintiff  before  maturity,  and  in  good 
faith.  Upon  the  trial  of  this  action,  brought  upon  the  note,  it  appeared  that 
the  note  signed  by  defendant  was  not  the  note  originally  indorsed  by  him, 
but  was  a  copy  thereof,  upon  which  the  signatures  and  indorsements  had 
been  forged  by  McKee.  Defendant  interposed  this  as  a  defense,  alleging 
that  at  tne  time  of  signing  his  name  at  Hamlin's  request,  he  made  no 
examination  of  the  note,  because  the  face  looked  just  Uke  the  one  he  had 
signed,  and  he  supposed  it  was  the  same. 

Seld,  that  the  defendant  having  had  full  opportunity  to  examine  the  note 
as  to  its  character  and  genuineness,  and  having  failed  so  to  do,  preferring 
to  rely  upon  the  statements  of  McKee  and  Hamlin,  he  could  not  interpose 
such  a  defense  in  an  action  by  one  who  purchased  the  same  in  good  faith 
before  maturity.    Mosheb  «.  Carpenter 602 

EVIDSNGE  —  Action  upon  a  policy  of  insurance — Declaration  by  doctor  as  to 
cause  of  death  —  admissibility  of]  1.  This  action  was  brought  to  recover  upon 
a  policy  of  insurance,  issued  by  the  defendant  upon  the  life  of  the  son  of  the 
plaintin's  assimor,  for  her  benefit.  In  the  application  for  insurance,  signed 
by  the  son  and  plaintiff's  assignor,  in  answer  to  a  question  as  to  the  cause  of 
his  father's  deatii,  he  stated  "  don't  know."  Upon  the  trial  it  was  claimed  by 
the  defendant  that  the  father  died  of  consumption  and  that  this  fact  was 
known  to  the  plaintiff's  assignor.  Upon  the  examination  of  the  plaintiff's 
assignor  she  was  questioned  as  to  the  disease  by  which  her  husband  died,  and 
answered ; "  The  aoctors  called  it  torpor  of  the  liver  and  disease  of  the  stomach 
and  heart."  It  appeared  that  both  of  the  physicians  who  had  attended  the 
husband  were  dead  at  the  time  of  the  trial.    The  defendant  claimed  that  the 
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evidence  as  to  the  statements  of  the  doctors  was  inadmissible,  as  being  mere 
hearsay. 

Held,  tliat  the  evidence  was  admissible  as  bearing  upon  the  question  of  fact, 
whether  or  not  the  witness  knew  die  disease  with  which  her  husband  was 
afflicted  and  of  which  he  died. 

That  the  declaration  was  also  admissible,  as  having  been  made  by  the  doc- 
tors in  the  ordinary  discharge  of  their  professional  duties. 

McNaib  «.  National  Life  Ins.  Co 144 

3.  Estoppel — must  be  certainA    In  1883  R  ikimonston  died,  being  then 

in  possession,  as  was  claimed,  of  a  farm  of  100  acres,  leaving  him  surviving 
his  widow  and  seven  children,  who  continued  in  possession  of  the  farm  until 
1844,  when,  bv  agreement,  the  east  half  was  conveyed  to  the  heirs  in  fee,  and 
the  west  half  to  the  widow,  but  whether  in  fee  or  for  life  was  in  dispute. 
The  widow  died  in  1869,  leaving  a  will  by  which  she  devised  all  her  estate  to 
her  daughter,  the  defendant  herein. 

Upon  the  trial  of  this  action,  brought  by  one  of  the  children  a^inst  the 
daughter,  to  recover  his  share  of  the  west  half,  the  daughter  claimed  that  the 
west  half  belonged  to  the  mother  in  fee,  bv  gift  from  her  brother,  who  was  a 
tenant  in  common  of  the  farm  with  her  father,  and  that  during  the  lifetime 
of  the  latter  he  had  set  apart  the  west  half  of  the  lot  to  the  mother. 

In  the  deeds  of  the  east  half,  made  in  1844,  the  lots  were  descril>ed  as 
"  being  lot  No.  — ,  in  the  subdivision  of  the  east  half  of  the  farm  of  Elijah 
Edmonston,  late  of  Phelps  aforesaid,  deceased,  owned  arid  occupied  at  hie 
death."  The  plaintiff  claimed  that  the  widow,  by  executing  deeds  contain- 
ing the  words  in  italics,  was  estopped  from  denying  that  the  whole  lot 
belonged  to  her  husband  at  the  time  of  his  death. 

Hsld,  that  the  words  were  too  indefinite  and  uncerUdn  to  constitute  an 
estoppel,  as  thev  might  be  construed  as  meaning  that  the  east  half  only 
belonged  to  the  nusband.    Edmonston  «.  Edmonston 183 

8.  JBtfect  of,  when  part  of  deeeription  of  real  property.]    That  as  the 

words  in  question  were  part  of  a  description  of  premises  already  sufficiently 
described,  no  estoppel  was  created  by  theuL    Id. 

4.  It  does  not  appiv  to  collateral  actions.  ]  That  even  if  they  did  consti- 
tute an  estoppel,  it  was  umited  to  questions  arising  on  the  deed  itself,  and 
would  not  apply  to  a  collateral  action,  such  as  the  present  one,  not  founded 
upon  the  deed.    Id. 

5.  Declaration  of  person  in  possession  of  land.'j    That  the  declarations 

of  the  widow  as  to  her  title  were  admissible,  as  tenainff  to  characterize  her 
possession,  and  to  show  that  it  was  claimed  under  a  title  adverse  to  that  of 
the  heirs  of  Elijah  Edmonston.    Id. 

6. As  to  stockholders  of  a  corporation.]    Section  25  of  chapter  40  of  the 

Laws  of  1848,  providing  that  the  book  containing  the  names  of  the  stock- 
holders which  the  company  is  required  to  keep,  "  shall  be  presumptive  evi- 
dence of  the  facts  therein  stated  in  favor  of  the  plaintiff,  in  any  suit  against 
any  stockholder,"  does  not  make  such  book  the  only  or  even  the  best  evi- 
dence of  the  fact  that  the  defendant  was  a  stockholder.    Herribs  9.  Weblet,  492 

7.  —  Parol,  to  txwy  writing  J]  In  an  action  upon  a  note,  an  agreement 
that  the  defendant  shall  not  be  liable  thereon  according  to  the  terms  thereof, 
but  only  for  so  much  as  he  shall  receive  upon  a  bond  and  mortgage  given  in 
exchange  therefor,  cannot  be  established  by  parol    Burhans  v.  Carter.  . .  153 

8. Bes  gesta  —  what  statements  do  not  constitute  part  of]    This  action 

was  brought  to  recover  the  amount  alleged  to  be  due  to  the  plaintiff  upon  a 
sale  of  certain  real  estate  made  by  his  assignor  to  the  defendant.  Upon  the 
trial  the  person  who  drew  the  deea  was  called  as  a  witness  and  stated,  against 
the  defendant's  obiection  and  exception,  that  the  grantor,  at  the  time  he  was 
executing  the  deea  (the  grantee  not  being  present)  stated  to  the  witness  that 
the  purchase-price  had  not  been  paid,  but  that  the  mntee  had  promised  to 
p^  it  whenever  he  should  be  requested  so  to  do.  Held,  that  the  statement 
oia  not  constitute  a  part  of  the  res  gesta,  and  should  have  been  excluded. 
Trimmer  «.  Trimmer 182 

9. Memoranda^ when  admissil>le.]     Upon  the  trial  of  this  action. 
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brought  by  the  plaintiff  to  recover  for  the  breach  of  a  contract  made  with 
her  by  the  defendant's  predecessor,  the  principal  issue  of  fact  was  as  to  the 
genuineness  of  the  signature  of  the  school  commissioner,  Strough,  to  a  cer- 
tificate that  she  was  qualified  to  teach.  Upon  the  trial  Strough  was  called 
as  a  witness,  and  testified  that  to  the  best  of  his  knowledge  and  belief  he  did 
not  sign  or  issue  the  certificate.  lie  also  testified  that  he  kept  a  book,  in 
which  he  entered  the  certificates  issued  by  him  during  the  month  in  which 
the  certificate  in  question  bore  date.  The  counsel  for  defendant  produced 
this  book  and  offered  it  in  evidence  to  show  that  it  contained  no  entry  of  the 
certificate  in  question.  Upon  plainlifF's  objection,  the  book  was  excluded. 
Held,  that  its  exclusion  was  error. 

The  counsel  for  defendant  asked  Mr.  Strough  whether,  during  his  term  of 
office,  he  was  accustomed  to  issue  such  certificates  except  upon  a  personal 
examination  of  the  applicant,  which  qyestion  was,  upon  the  objection  of 
plaintiff's  counsel,  excluded.    Held,  that  this  was  error. 

Morrow  v.  Ostrander 219 

10. Negligence  of  attorney  —  not  presumed  from  failure  to  succeed.  ]  Where 

a  client  refuses  to  pay  his  attorney's  bill  of  costs,  on  the  ground  that  he  had 
been  defeated  and  damaged  by  reason  of  the  negligence  and  want  of  skill  of 
his  attorijey,  such  negligence  or  want  of  skill  must  be  established  by  him 
affirmatively,  and  it  will  not  be  presumed,  as  failure  to  succeed  in  a  law  suit 
is  not  prima  fade  evidence  thereof.     Sbymour  v.  C agger 29 

11. Burden  of  proof]    Where  a  party  was  only  entitled  to  the  use  of 

a  limited  quantity  of  water  for  a  stream  for  mill  purposes.    Held,  in  an 
action  brought  against  a  neighboring  mill-owner  to  prevent  the  latter's  use  of 
the  water  of  the  stream,  that  it  rested  upon  the  former  to  show  that  the    ' 
quantity  used  by  him  was  less  than  that  to  which  he  was  entitled. 

BuLLARD  V.  Saratoga  Victory  Mfg.  Co 43 

12.  Presumption  —  Indorsement  on  note  —  statute  of  Umitaiions.]    The 

defendant  claimed  that  the  action  was  barred  by  the  statute  of  limitations. 
The  note  was  dated  March  1,  1864,  payable  one  year  after  date.  Upon 
the  back  of  the  note  were  indorsements  of  interest  in  the  handwriting  of  the 
testatrix,  dated  in  1865,  1866,  1867,  1868  and  1869,  and  May  9,  1870.  The 
action  was  commenced  April  12,  1876. 

Held,  as  the  indorsements  purported  to  have  been  made  by  the  testatrix 
before  the  note  was  outlawed,  they  were  admissible  in  evidence  against  the 
defendant,  without  proof  of  actual  payment. 

Whether  or  not  such  payments  were  actually  made  was  a  question  for  the 
jury.    RiSLEY  v.  Wightman 16^ 

13. Impeaching  character  of  witness  — rebutting  testimony  —  wMt  admis- 
sible as.]  Upon  the  trial  of  an  action  for  assault  and  battery,  the  defendant 
having  called  several  witnesses  who  testified  to  the  bad  character  of  the  plain- 
tiff, a  milliner,  who  had  testified  in  her  own  behalf,  she  was  recalled  and 
asked:  "  How  was  it  as  to  the  better  class  of  ladies  in  the  village  patronizing 
you  up  to  that  time?  " 

Held,  that  the  question  was  improper,  and  that  the  court  erred  in  allow- 
ing it  to  be  put  and  answered  against  the  objection  and  exception  of  defend- 
ant's counsel.    HagXdorn  9.  K!eakney 230 

14.  Witness — Contradiction  of — wheii  allowed.]    A  witness  may  be 

contradicted  not  only  as  to  his  testimony  in  chief,  but  also  as  to  matters 
drawn  out  on  his  cross-examination,  material  to  the  issue,  especially  when 
the  contradictory  statements  tend  to  discredit,  vary,  modify  or  explain  the 
testimony  given  by  him  on  his  direct-examination. 

Greenfield  v.  People !M2 

15.  Challenges  —  renieiD  of  decision  as  to.]    In  reviewing  the  decision 

of  a  trial  court  upon  a  challenge  to  the  favor,  the  appellate  court  has  the 
power,  and  it  is  its  duty,  to  pass  upon  the  facts  de  novo,  from  the  evidence 
adduced  before  the  court  below.     Id. 

16.  Evidence  upon.]    Since  the  passage  of  the  act  of  1878,  by  which 

challenges  both  for  principal  cause  and  for  favor  are  to  be  tried  by  the 
court,  it  is  not  necessary  to  reiterate,  upon  the  challenge  for  favor,  the  evi- 
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dence  taken  upon  a  challenge  for  principal  cause  on  the  same  ground ;  but 
the  court  is  to  decide  upon  the  testimony  given  on  both  challenges.    Id. 

17.  Impression  as  to  guilt  —  toTien  it  does  not  render  a  juror  iTicom- 

petent,]  Where,  upon  a  challenge  for  favor,  it  appeared  that  the  person 
challenged  had  a  preconceived  impression  as  to  the  guilt  of  the  accused, 
based  upon  statements  which  he  had  read  in  an  account  of  a  former  trial, 
which  statements  might  or  might  not  be  supported  by  the  evidence,  but 
he  believed  he  could,  if  sitting  as  a  juror,  render  a  fair  and  impartial  verdict 
on  the  evidence,  notwithstanding  such  impression,  held,  that  the  challenge  was 
properly  overruled.  Id. 

18. Impecuihment  of  witness  —  when  prior  declaration  of  witness  maybe 

proved,  for  the  purpose  of  stistaining  his  testimony  J]  In  this  action,  brought 
for  a  partnership  accounting,  the  defendant  claimed  that  the  accounts  had 
been  settled  by  an  accord  and  satisfaction.  The  parties  themselves  were 
the  principal  witnesses  and  gave  contradictory  evidence.  The  defendant 
to  impeach  plaintiff's  testimony  denying  the  settlement,  gave  evidence  to  show 
that  at  the  time  of  the  settlement,  plaintiff  thought  that  defendant's  father, 
a  man  of  wealth,  intended  to  leave  his  property  to  defendant  in  trust  and 
not  absolutely;  and  that  subsequently,  upon  learning  that  the  property  was 
left  to  defendant  absolutely,  so  that  defendant  was  pecuniarilv  respon- 
sible, he  denied  the  settlement.  Upon  the  trial  the  plaintiff  offered  to  prove 
by  a  witness  that  he  had  denied  that  any  settlement  had  been  made  before 
he  knew  the  contents  of  the  will  of  defendant's  father. 

Held,  that  the  evidence  was  proper  as  tending  to  show  that  the  plaintiff 
had  denied  the  settlement,  at  a  time  when  he  could  not  have  been  impelled 
.80  to  do  by  a  knowledge  of  the  change  in  defendant's  pecuniary  condition. 

Hbrrick  v.  Smith 446 

19. DiseredxUTig  witness  —  prior  confirmeUory  statements.]    Where  an 

attempt  is  made  to  discredit  a  witness  on  the  ground  that  when  his  testimony 
is  given  his  interests  prompt  him  to  make  a  false  statement,  he  may  show 
that  he  made  similar  statements  at  a  time  when  he  had  no  advantage  to 
derive  from  so  doing.    Id. 

20. Conspiracy — statements  of  one  conspirator — when  admissible  against  his 

coconspirator.]  Upon  the  trial  of  an  indictment  against  several  persons  for  a 
conspiracy  to  cheat  and  defraud,  depositions  of  one  conspirator,  taken  upon 
his  examination  before  a  justice  of  the  peace  after  his  arrest  for  the  alleged 
conspiracy,  and  several  months  after  the  accused  had  ceased  to  act  together 
in  furtherance  of  the  conspiracy,  are  inadmissible  as  evidence  against  a 
coconspirator.     Stone  ©.  Peoplb 268 

21. Burden  of  proof —  local  assessment]    Where  only  that  portion  of  an 

assessment  in  the  city  of  Brookly^n  which  is  in  excess  of  the  fair  value  of  the 
actual  local  improvement  is  subject  to  review  by  petition,  it  rests  upon  the 
petitioner  to  allege  and  prove  the  existence  and  amount  of  such  excess. 

Matter  op  Mead 849 

22.  Obtaining  monkey  by  false  pretenses  —  admissions    of  plainliff  in 

error — what  cannot  be  proved  by.]  Upon  the  trial  of  the  plaintiff  in  error 
for  obtaining  money  by  false  pretenses  the  prosecution,  in  order  to  prove  the 
existence  of  a  mortgage  upon  the  prisoner's  house,  produced  a  certificate  of 
the  clerk  of  Jefferson  county  tending  to  show  the  existence  of  a  mortgage 
on  defendant's  house  and  lot  in  Watertown,  which  was  rejected  because  it 
did  not  contain  a  copy  of  the  whole  mortgage.  The  district  attorney  was 
then  sworn  and  testified,  under  objection,  that  in  a  certain  conversation  the 
defendant  said  to  him  that  he  owned  a  house  and  lot  in  Watertown  worth 
$40,000,  which  was  incumbered  by  a  mortgage  of  $20,000  given  to  trustees 
to  secure  bonds  negotiated  by  them. 

Held,  that  as  the  prosecution  had  not  accounted  for  the  non-production 
of  the  mortgage  itself,  the  record,  or  a  copy  thereof,  the  admission  by  the 
prisoner  was  not  admissible  to  prove  the  existence  or  terms  of  the  mortgage. 
Sherman  v.  People 676 

Semble,  that  the  admissions  of  a  party  are  competent  evidence,  only  when 
parol  evidence  of  the  facts  sought  to  be  shown  by  such  admissions  would  be 
competent.     Id. 
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Semble,  that  admissions  are  never  admissible  to  establish  the  legal  effect  of 
documents.     IcL, 

23. DedarcUians  of  (insured)  assignor  of  life  policy — not  admissible  agaiml 

assignee,  ]  Semble,  that  m  an  action  by  the  assignee  of  a  policy  of  insurance, 
issued  upon  the  life  of  his  assignor,  to  recover  the  amount  thereof,  declara- 
tions made  by  the  assignor  aje  not  admissible  in  evidence  against  the  plain- 
tiff, whether  made  before  or  after  the  issuing  of  the  policy. 

In  no  event  can  declarations  made  after  the  issuing  of  the  policy  be 
admitted.    Edinqton  «.  jEtna  Life  Ins.  Co 543 

Parol  evidence  is  admissible  to  show  that  a  mortage  toas  given  to  secure 

advances  to  be  made  by  a  pa/rty  not  named  in  the  mortgage. 

See  Hall  v.  Crousb 657 

— -  MUse  imprisonment — confinirvg  persons  supposed  to  have  smallpox  — 
delivery  of,  to  hospital  ambulance  —  injury  subsequently  received  in  a/nUnUance 
and  hospikU — evidence  of,  not  admiseible  on  question  of  damages  in  action  for 
the  prior  cot^nement. 

See  RmEB  v.  Fuller 600 

Presumption  —  of  assets — applicable  to  the  JudgmcTit  appealed  from  — 

arising  from  failure  of  executor  to  a^yfor  limitation  of  amount  of  security  oti, 
under  Code,  ^  339. 

See  YateS  v.  Burch 622 

Conversion  of  property  —  what  evidence  sufficient  to  establish — order  of 

arrest  for. 

See  WooDBRiDGE  V,  Nelson 890 

Intent — false  representations — when  questions  as  to,  material. 

See  Hardt  v.  Schultinq 687 

Section  399   of  Code  —  '  'assignee  " — meaning  of,  in — what  witnesses 

excluded  under  that  section,  competent  under  %  829  of  the  Code  of  CivH  Procedure. 

See  Richardson  v.  Warner 18 

Presumption  —  letters  patent  are  presumed  to  Tiave  been  regularly  issued. 

See  People  v.  Stephens 17 

Summary  proceedings — defense  by  tenant,  thai  the  lease  was  in  fact  a 

mortgage — that  it  wcu  void  for  usury — how  proved. 

See  People  ex  rbl.  Ainblbe  v.  Howlbtt 138 

Newly-discovered —new  trial  on  the  ground  of,  should  only  be  granted 

upon  condition  that  the  party  applying  therefor  shall  pay  the  costs  of  the  for- 
mer trial. 

See  CoMSTOCK  v.  Dye 118 

Note  given  upon  signing  of  contract  for  sale  of  land — plaintiff  in  an 

aeUim  thereon  must  prove  performance  of  the  contract. 

See  HoAG  v.  Parr 95 

Mutualaccouni— what  proof  of,  required  in  order  to  a/void  the  statute  of 

limitations. 

See  CucK  v.  Quackbnbush 107 

Fire  started  by  sparks  from  engine  —  identification  of  engine. 

See  Bbvier  v.  Delaware  and  Hudson  Canal  Co 254 

MaUee  —  inference  as  to,  in  am.  action  for  maHcums  prosecution. 

See  Jennings  v.  Davtoson 898 

EXCESSIVE  DAMAGES  —  Setting  aside  of  verdict  because  of]  An  action 
was  brought  to  recover  damages  for  injuries  sustained  by  the  plaintiff  while 
crossing  one  of  defendant's  (a  railroad  company's)  tracks,  and  alleged  to  have 
been  caused  by  its  defective  condition.  Upon  the  trial  it  appeared  that,  prior 
to  the  accident,  plaintiff  had  worked  on  a  farm  and  could  do  any  work  con- 
nected therewith;  that  by  the  accident  his  right  leg  was  broken  near  the  hip; 
that  he  Was  confined  to  his  bed  from  the  time  of  the  accident  in  July  to 
October  first;  was  placed  in  a  special  bed  and  his  leg  kept  extended  bv  proper 
applianoes  for  eight  weeks;  that  his  right  leg  was  one  inch  and  a-hali  shorter 
thim  the  other;  that  he  could  go  over  even  ground  with  one  crutch;  and  had 
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mowed  on  a  mowing-machine,  raked  with  a  horse-rake,  and  driven  his  team 
on  the  road  somewhat,  but  was  not  able  to  do  much  farm  work;  that  the 
injury  was  permanent  and  he  could  never  recover  therefrom.  The  jury 
rendered  a  verdict  in  his  favor  for  $14,000.  Held,  that  the  verdict  woula 
not  be  set  aside  as  excessive.    Gale  t).  N.  Y.  Central  and  H.  R  R  R  Co..      1 

EZCX7BSI0K  TICKET  —  Issued  by  railroad  company  —  a  continuous  pas- 
sage onJ^  can  he  demanded  thereunder  and  the  holder  has  no  right  to  stop  otter  at 
intermediate  stations. 

SeeTRRKYv.  Flushino,  N.  8.  and  C.  R  R  Co 859 

BXEGUnON  —  Neglect  of  sheriff  to  enforce,  in  replevin  suit. 

See  Hoffman  v.  Conneb 541 

Levy  under  by  sheriff—  when  sufficient  to  sustain  replevin  or  action  for 

eonwrsion. 

iSsd  Alyord  1).  Hayneb 26 

EZSCUTOBS  AND  AJ}VlNlBTB,ATOiR--- Surrogate --ju/risdietion  of, 
over  dispute  claims.]  1.  A  surrogate  has  no  lurisdiction  upon  a  finfj  account 
ing  to  hear  and  determine  the  validity  of  a  disputed  claim  against  the  estate 
of  a  deceased  person. 

Where,  upon  a  final  accounting,  the  executrix  presents  an  account  in  which 
is  contained  an  item  for  money  paid  by  her  to  a  creditor,  in  settlement  of  a 
claim  against  the  estate,  which  item  is  objected  to  and  attacked  by  her 
co-executor  and  by  the  other  persons  interested  in  the  estate,  the  surrogate 
has  no  jurisdiction  to  determine  as  to  the  validity  of  the  same,  or  to  refer 
the  same  to  an  auditor.    Bouohton  v,  Flint 206 

2. Appeal  by  —  security  on — failure  to  apply  for  limitation  of  amount, 

under  Code,  %  Sd9 — presumption  of  assets,  arising  from,^  Althouj^h  section 
839  of  the  old  Code  authorized  the  court  to  dispense  with  or  limit  the  secu- 
rity, required  by  sections  335,  886,  837  and  888  to  be  given  upon  an  appeal, 
when  the  appellant  was  an  executor,  administrator  or  trustee  acting  in  the 
right  of  another,  yet  when  an  executor  without  making  any  application  to 
have  the  security  limited  or  dispensed  with  gives  the  security  in  the  ordinary 
form,  the  giving  of  such  undertaking  will  be  taken  as  an  admission  by  him 
that  he  has  sufficient  assets  applicable  to  the  payment  of  the  judgment 
appealed  from,  to  satisfy  the  same.     Yates  v.  Bubch 622 

Appointed  in  this  State  —  may  sue  in  courts  of  this  State  to  recover  for 

negligent  kHUng  of  their  testator  or  intestable  in  New  Jersey,  and  recover  wnder 
statute  of  that  State, 

See  Stallkneght  v.  Pbnnbtlyania  R  R  Co 461 

BXEHPLABT  DAMAGES  —  When  not  allowable]  The  plaintiff,  in  pur- 
suance of  a  contract  made  with  the  defendant,  claimed  to  be  entitled,  by  vir- 
tue of  a  commutation  ticket,  to  ride  to  East  New  York.  Having  exercisea  this 
right  for  some  time,  the  defendant  refused  to  carry  him  to  that  point  unless 
he  would  pay  extra  fare  from  Jamaica  to  East  New  York ;  and  upon  his 
refusal  so  to  do,  in  obedience  to  an  order  of  the  defendant,  the  conductor 
elected  him  from  the  train,  using,  in  so  doing,  no  unnecessary  violence. 
Upon  the  trial  of  this  action,  brought  to  recover  damages  for  so  doing,  the 
court  charged  that  the  evidence  was  not  sufficient  to  ^ive  punitive  damages 
against  the  conductor,  but  that  plaintiff  was  entitlea  to  have  the  railroad 
company  punished  to  such  an  extent  as  the  jury  should,  in  their  discretion, 
say  the  facts  authorized  and  demanded.  ITeld,  tn&i  the  charge  was  erroneous. 
Parkbb  V,  LoNo  Island  R  R  Co 319 

FALSE  IMPBISONMENT  —  False  imprisonment — confining  person  sup- 
posed to  have  smaU-pox  —  delivery  of,  to  hospital  ambulance  —  ir^ury  subse- 
quently received  in  ambulance  and  hospital — evidence  of,  not  admissS>le  on  ques- 
tion of  damages  in  action  for  the  prior  conflTiCTnent. 

See  Rider  v.  Pulleb 669 

Hun— Vol.  XUL        90 
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FALSE  TRETENSEB—Obtaimng  money  by-— admiagians  of  plaintiff  in 
error — what  cannot  be  proved  by.]  Upon  the  trial  of  the  plaintiff  in  error  for 
obtaining  money  by  false  pretenses  the  prosecution,  in  order  to  prove  the 
existence  of  a  mortgage  upon  the  prisoner's  house,  produced  a  certificate  of 
the  clerk  of  Jefferson  county  tending  to  show  the  existence  of  a  mortgage 
on  defendant's  house  and  lot  in  Walertown,  which  was  rejected  because  it 
did  not  contain  a  copy  of  the  whole  mortgage.  The  district  attorney  was 
then  sworn  and  testified,  under  objection,  that  in  a  certain  conversation  the 
defendant  said  to  him  that  he  owned  a  house  and  lot  in  Watertown  worth 
$40,000,  which  was  incumbered  by  a  mortgage  of  $20,000  given  to  trustees  to 
secure  bonds  negotiated  by  them. 

Held,  that  as  the  prosecution  had  not  accounted  for  the  non-production 
of  the  mortgage  itself,  the  record,  or  a  copy  thereof,  the  admission  by  the 
prisoner,  was  not  admissible  to  prove  the  existence  or  terms  of  the  mortgage. 
Shbrmak  v.  People 576 

SemJble,  that  the  admissions  of  a  party  are  competent  evidence,  only  when 
parol  evidence  of  the  facts  sought  to  be  shown  by  such  admissions  would  be 
competent.    Id, 

Semble,  that  admissions  are  never  admissible  to  establish  the  legal  effect  of 
documents.    Id, 

Indictment  far  obtainingmojiey  on  —  what  must  be  alleged  in. 

See  Peoflb  ex  rbl.  Phelps  v.  General  Sessions 396 

FALSE  B^'EFRESENTATlOHB  —  InUnt—when  questions  as  to,  materioL 

SeeRABHTV.  Schulting 537 

FAMILY  —  Father  and  daughter — mutual  account  between — how  proved  so 
as  to  avoid  the  statute  of  limitations. 

See  CucK  v.  Quackenbush 107 

FEDERAL  C0X7BT—  Removal  of  action  to.]  To  authorize  the  removal  of 
an  action  from  a  State  to  a  Federal  court  it  is  not  sufiScient  that  it  is  alleged 
that  the  defendant  was  an.  alien,  a  citizen  or  subject  of  a  foreign  State  or 
country  at  the  time  the  petition  for  such  removal  was  prepared,  but  it  must 
appear  that  such  was  the  fact  at  the  time  of  the  commencement  of  the  action. 
TuGMAN  V.  National  Steamship  Co 338 

FEES  —  Paid  to  a  stenographer,  and  for  preparation  of  maps,  cannot  be  taaed 
as  disbursements. 

See  Proyobt  v.  Farrell 803 

jfiM  iilNOS  —  Motion  to  send  back  a  case  to  a  referee  for  further  findings  — 
when  denied.]  Upon  a  motion  for  an  order  to  send  back  a  case  to  a  referee 
for  further  finding,  it  appeared  that  he  had  already  passed  upon  such 
questions  by  refusmg  to  find  as  requested,  and  that  in  each  case  the  party 
requesting  the  finding  had  duly  excepted  to  his  refusal  so  to  find. 

Held,  that  the  motion  was  properly  denied,  as  upon  such  a  motion  the 
Special  Term  was  not  authorized  to  look  into  the  whole  case  and  determine 
that  the  referee  ought  to  decide  questions  presented  to  him  differently  from 
what  he  had  already  done.    People  v.  Bane  of  North  America. 434 

FIBE—  Started  by  sparks  from  engine  —  identification  of  engine — duty  of  rait- 
road  as  to  condition  of  engine  —  negligence  on  the  part  of  t?ie  plaintiff —  duty  of, 
as  to  putting  out  fire. 

See  Bevier  v.  Delaware  and  Hudson  Canal  Co 254 

FIRE  'DEPA&TM.WIT— Of  Rochester —potoer  of  city  over— liability  of 
dtyfor  negligence  of  a  member  of. 

See  Smith  v.  Citt  of  Rochester 214 

FIRM  —  MarshaHUng  of  assets  of — bond  signed  by  partners  individually  — 
when  it  constitutes  ajirm  obligation — remedy  against  the  individuals  and  also 
against  ths  receiver  of  the  firm. 

See  Berkshire  Woolen  Co.  v.  Juillard 597 
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FIXTURES  —  When  property  put  on  land  under  parol  agreement  does  not 
become.^  A  parol  contract  having  the  effect  of  giving  an  easement  in  land, 
though  void  under  the  statute  of  frauds,  may  inure  as  a  license  to  protect  a 
party  acting  thereunder  from  being  a  trespasser  and  the  property  placed  by 
him  on  the  land  from  being  deemed  fixtures.    Cayuga  Railway  v.  Niles.  .  170 

FOREIGN  STATX7TE: 

See  Statute. 

FORQEBT  —  Of  negotiable  paper  —  when  person  signing  it  is  estopped 
from  denying  its  genuineness.]  In  1874  a  promissory  note  made  by  one 
Gteorge  W.  Carpenter,  a  son  of  the  defendant,  and  indorsed  by  the  latter, 
was  transferred  to  one  McKee,  who  stated  to  the  defendant  that  he  had 
transferred  it  to  one  Hamlin,  and  that  Hamlin  said  he  wished  defendant  had 
signed  it  on  its  face.  Subsequently  Hamlin  saw  the  defendant,  and  the  lat- 
ter having  agreed  to  sign  the  note  on  the  face,  Hamlin  produced  the  note, 
now  in  suit,  and  defendant  signed  it  as  surety.  Subsequently  the  note  was 
transferred  to  other  persons  and  purchased  by  the  plaintiff  before  maturity, 
and  in  good  faith.  Upon  the  trial  of  this  action,  brought  upon  the  note,  it 
appeared  that  the  note  signed  by  defendant  was  not  the  note  originally 
signed  by  him,  but  was  a  copy  thereof,  upon  which  the  signatures  and 
indorsements  had  been  forged  by  McKee.  Defendant  interposed  this  as  a 
defense,  alleging  that  at  the  time  of  signing  his  name  at  Hamlin's  request,  he 
made  no  examination  of  the  note,  because  the  face  looked  just  like  the  one 
he  had  signed,  and  he  supposed  it  was  the  same. 

Held,  that  the  defendant  having  had  full  opportunity  to  examine  the  note 
as  to  its  character  and  genuineness,  and  having  failed  so  to  do,  preferring  to 
reW  upon  the  statements  of  McKee  and  Hamlin,  he  could  not  interpose  such 
a  defense  in  an  action  by  one  who  purchased  the  same  in  good  faith  before 
maturity.     Mobhbr  «.  Carpenter ...  603 

FRAUD — Divorce  —  decree,  when  void  because  fraudulently  obtained.  ]  1 .  In 
proceedings  instituted  against  the  relator,  before  a  police  justice  in  the  city 
of  New  York,  for  abandoning  his  wife  and  children,  the  defense  was  an 
absolute  divorce  procured  by  him  in  Utah.  The  decree,  which  was  granted 
November  8,  1876,  showed  that  the  relator  appeared  by  counsel ;  that  the 
wife  did  not  appear  in  person  or  by  counsel,  but  had  been  served  by  publi- 
cation ;  that  a  decree  was  taken  by  default  on  the  ground  ''that  the  said 
parties  could  not  live  in  peace  and  union  together  and  their  welfare  requires 
a  separation,  and  that  Uie  plaintiff  wishes  to  become  a  resident  of  Beaver 
county,  in  the  territory  of  Utah.*' 

The  wife  testified  that  her  husband  left  his  family  in  Brooklyn,  in  Septem- 
ber, 1876,  telling  her  that  he  was  going  to  Cincinnati  to  open  a  sewing 
machine  agency  ;  that  she  was  never  in  Utah  and  -  never  knew  of  the  suit 
until  a  copy  of  the  decree  was  served  upon  her  in  December,  1876.  Held, 
that  the  decree  was  fraud alcntly  obtained  and  was  an  absolute  nullity. 

People  ex  rbl.  Cokmissioners  v.  Smith 414 

2.  Indictment  for  obtaining  money  by  false  pretenses  —  what  must  be 

aUeged  in.]  An  indictment  alle^ng  that  the  defendant,  with  intent  feloni- 
ously to  cheat  and  defraud  the  city  of  New  York,  and  to  get  into  his  posses- 
sion a  certain  sum  of  money  belonging  to  said  city,  knowingly  made  certain 
false  and  fraudulent  representations  to  an  officer  thereof  whereby  the  latter 
was  induced  to  pay  the  said  money  to  a  third  person,  but  which  does  not 
allege  that  the  defendant  received  the  money  or  any  portion  thereof,  either 
alone  or  in  conjunction  with  others,  is  bad  and  should  be  quashed. 

Quaere,  whether,  if  the  indictment  charged  that  the  person  who  made  the 
false  pretenses  obtained  the  money,  it  would  be  sufficient  upon  the  trial  to 
show  that  some  other  person  actually  received  it. 

People  ex  rel.  Phelps  v.  General  Sessions 896 

8. On  proof  of  loss  under  policy  of  insurance.]    A  policy  provided 

that  all  fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwise,  should 
cause  a  forfeiture  of  all  claim  on  the  company. 

Held,  that  it  was  not  enough  to  constitute  a  breach  of  this  condition; 
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that  the  insured  in  making  out  proof  of  loss,  had  overvalued  an  article 
destroved  by  the  fire,  even  though  it  appeared  that  she  knew  or  ought  to 
have  known  that  tlie  valuation  was  excessive,  unless  such  overvaluation  waa 
made  with  a  fraudulent  intent.    Gibbb  d.  Coiitinental  Ims.  C!o 611 

Action  to  s&t  aside  contract  because  of — offer  to  restore  what  toas  received 

under  the  contract — when  necessa/ry  to  be  made  in  the  complaiifU, 

SeeBoYv.UoY 815 

FRAUDULENT  CONVEYANOE  —  What  must  be  done  bjf  creditor  before 
lie  can  attack  it — J^on-resident  debtor,]  Where  an  action  is  brought 
against  a  debtor  of  the  plaintiff  and  one  to  whom  such  debtor  has  fraudu- 
lently conveyed  certain  real  estate,  while  so  indebted,  to  set  aside  such  con- 
veyance and  to  satisfy  plaintifiTs  claim  from  the  proceeds  arising  upon  the 
sale  thereof,  it  must  be  alleged  in  the  complaint  and  proved  upon  the  trial, 
that  plaintiff  iias  recovered  a  judgment  against  the  debtor  and  has  exhausted 
all  available  legal  remedies  against  him. 

It  is  not  sufficient  to  show  that  the  debtor  is  a  non-resident  of  this  State 
and  has  no  property  herein,  so  long  as  it  appears  that  he  is  living  in  another 
State,  and  may  be  proceeded  against  by  the  ordinary  forms  of  law  existing 
therein.    Ballou  «.  Jgmbb 089 

FRAUJ>UliENT  BEPBESENTATIONS  — ^»  action  Ues  to  annul  bond 
and  m/yrtgage  procured  byA  1.  The  complaint  in  an  action  alleged  that  the 
plaintiff  was  induced,  by  the  fraudulent  representations  of  the  defendant,  to 
purchase  from  him  a  farm  for  $18,000,  which,  if  his  representations  had  been 
true,  would  have  been  worth  $20,000,  but  it  was,  in  fact,  worth  not  over  $12,000; 
that  he  paid  $5,000  in  cash,  assumed  a  mortgage  for  $2,000,  and  gave  a  bond 
and  mortgage  back  for  $11,000,  payable  in  $1,000  annual  installments,  one  of 
which  he  had  paid,  and  prayed  that  the  bond  and  mortage  might  be  canceled, 
and  for  damages.  At  the  Circuit  the  complaint  was  dismissed,  on  the  ground 
that  no  damages  had  as  yet  been  sustained,  and  that  the  facts  alleged  would 
prove  a  defense  to  an  action  brought  to  foreclose  the  $11,000  mortgage. 

Hdd,  that  the  court  erred  in  dismissing  the  complaint;  that,  upon  the  facts 
alleged  therein,  the  plaintiff  was  entitled  to  maintain  an  action  in  equity  to 
have  the  bond  and  mortgage  canceled  and  delivered  up  to  him. 

Rannry  v.  Wakrbn 11 

2.  Sale  of  bonds  procured  by — measure  of  damagesA    The  defendants 

having,  by  false  and  fraudulent  representations,  induced  the  plaintiff  to  pur- 
chase certain  railroad  bonds,  he,  upon  discovering  the  fraud  some  three  ^eara 
after  the  purchase,  brought  tlus  action  to  recover  the  damages  occasioned 
thereby.  The  defendants  were  acting  as  brokers,  for  both  the  purchasers  and 
the  sellers.  Upon  the  trial  the  court  charged,  as  to  the  measure  of  damages, 
that  the  plaintiff  was  entitled  to  recover  the  actual  damages  which  resulted 
from  defendants'  conduct  up  to  the  time  when  he  first  discovered  the  fraud 
—  the  difference  between  the  sum  paid  and  the  value  of  the  stock — that  is, 
the  difference  between  the  price  paid  and  the  actual  value  of  the  bonds  at  the 
time  when  the  plaintiff  discovered  the  fraud. 

Held,  that  the  charge  was  incorrect;  that  the  measure  of  damages  was  the 
difference  between  the  actual  value  of  the  bonds  at  the  time  of  me  sale  and 
their  value  as  they  were  represented  to  be.     Wtbth  «.  Morrib ...  888 

8. Money  obtained  by  —  recovery  of — measure  of  damages. '\    Upon  the 

representation  of  the  defendant  that  he  was  the  owner  of  a  bona  and  mortg- 
age riven  by  the  plaintiff,  and  which  was  then  overdue,  the  latter  agreed  to 
and  did  pay  to  the  former  $120  upon  his  agreeing  to  carry  the  bond  and 
mortgage  lor  a  year.  Defendant  did  not  own  the  mortgage,  but  by  paying 
the  owner  of  it  $100  induced  him  to  carry  it  for  a  year.  Upon  the  fore- 
closure of  the  mortgage  this  $100  was  allowed  as  a  payment  upon  it 

In  this  action,  brought  by  the  plaintiff  to  recover  damages  occasioned  by 
the  fraudulent  representation  of  the  defendant,  held,  that  plaintiff  was 
entitled  to  recover  the  twenty  dollars,  not  applied  upon  the  mortgage,  with 
interest.    Saunders  v.  Chamberlain S68 
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FBIVOIX)US  ANSWER— Extending  time  to  pay  debt]  In  an  action  to 
recover  for  liquors  sold  to  the  defendant,  the  defendant  set  up  that  the  plain- 
tiff had  accepted  the  defendant's  promissory  note  for  the  amount  due,  whereby 
the  time  for  the  payment  of  the  debt  was  extended,  and  that  such  note  was  not 
yet  due. 

Bi^,  that  as  the  answer  did  not  allege  that  the  note  so  accepted  was  a  nego- 
tiable note,  it  was  properly  overruled  as  frivolous.    Webster  «.  Baii9bridob,  180 

OENSRAL  SESSIONS — Caurt  of —  abaenee  of  two  justices — potoer  of  county 
Judge  to  receive  a  verdict.]  The  plaintiff  in  error  was  tried  at  a  Court  of  Gen- 
eral Sessions  for  grand  larceny.  After  the  jury  had  retired  to  consider  their 
verdict  both  of  the  justices  sitting  with  the  county  judge  left  the  court  room, 
and  one  of  them  lett  the  building.  While  the^  were  absent  the  jury  came  in 
and  the  county  judge  received  their  verdict  of  guilty.  The  jury  were  polled 
at  the  request  of  the  prisoner's  counsel,  without  any  objection  on  his  part  to 
the  reception  of  the  verdict  in  the  absence  of  the  two  justices. 

Meld,  that  the  county  judge  had  no  power  to  receive  the  verdict,  and  that 
the  conviction  or  sentence  must  be  set  aside.    IIenman  v  Peoplb 366 

HIGHWAYS  —  Commissioners  of —  duties  of,  as  to  bridges  —  negligence.  ]  1. 
The  defendants,  commissioners  of  highways,  were  notified,  in  June,  1875,  that 
a  bridge  was  defective,  no  particular  delect  being  pointed  out.  Within  a 
week,  they,  in  company  with  an  experienced  bridge  builder,  examined  the 
bridge  carefully,  from  above  and  below,  taking  off  the  planks  and  testing  the 
timl^r,  but  could  discover  no  defect  Shortly  after,  thev  caused  another 
experienced  bridge  builder  to  examine  it,  and  replace  old  planks  by  new, 
where  necessary.  In  the  following  month  the  bridge  fell  and  injured  the 
plaintiff.  The  accident  was  caused  by  one  of  the  timbers  being  rotten  at  the 
center,  which  defect  could  only  be  discovered  by  cutting  the  timber  in  two. 

Held,  that  the  defendants  were  guilty  of  no  negligence,  and  that  the  plain- 
tiff was  not  entitled  to  recover.    Hicks  v.  Chaffee 294 

2.  Liability  of  municipal  corporation  for  accident  caused  by  obstruction 

in — for  tT^ury  oecatnoned  by  accident]  The  defendant  placed  on  the  west 
side  of  Mohawk  street,  in  the  cit^  of  Cohoes,  a  hydrant,  projecting  several 
inches  beyond  the  curb,  with  an  iron  nozzle  on  the  side  nearest  the  street, 
which  projected  several  inches  over  the  road-bed,  at  the  height  of  about 
two  feet  On  the  opposite  side  of  the  street  the  defendant  had  negligently 
allowed  to  accumulate  a  pile  of  ashes  twenty  feet  long,  ten  feet  wide  and 
three  feet  high,  the  space  between  the  pile  and  the  west  curb  being  about 
twenty  feet. 

Plamtiff's  horse,  which  he  was  driving  before  a  sleigh,  took  fright  and  ran 
alon^  the  street  in  the  direction  of  the  hydrant;  plaintiff  was  unable  to  guide 
or  direct  him  with  precision;  at  that  time  a  wagon  was  passing  the  hvdrant 
in  an  opposite  direction,  leaving  a  space  of  about  twelve  feet  bc^Ween  it 
and  the  hydrant;  plaintiff's  horse,  in  passing  through  this  space,  struck 
the  hydrant  or  its  nozzle,  with  the  cross-bar  of  the  sleigh,  whereby  the  plain- 
tiff was  thrown  therefrom  and  injured.  Plaintiff  used  his  best  endeavors 
to  guide  and  control  his  horse,  which  was  blind,  and  was  guilty  of  no 
ne^liffence  which  contributed  to  the  accident. 

This  action  was  brought  to  recover  damages  for  the  injuries  sustained. 
Held,  that  the  facts  of  the  case  justified  a  finding  by  the  referee  that  the 
defendant  was  negligent  in  allowing  the  pile  of  ashes  to  accumulate  and 
remain  in  the  street,  and  in  erecting  and  maintaining  the  hydrant  so  that  it 
and  its  nozzle  projected  into  the  street,  and  that  me  plaintiff  was  entitled 
tp  recover.    Ring  v.  City  of  Cohoes 77 

3.  Blind  horse.]    That  the  fact  that  the  plaintiff's  horse  was  blind 

and  that  the  accident  occurred  while  it  was  running  away,  did  not  relieve 
the  defendant  from  the  liability  imposed  by  its  negligence,  so  lon^  as  it 
appeared  that  the  plaintiff  was  blameless  and  free  from  any  negligence 
contributing  to  the  accident    Id. 

4.  Duty  of  municipal  corporations  as  to  streets.]  In  making  improve- 
ments in  the  public  streets,  and  in  keeping  them  in  repair,  the  officers  of  the 
municipality  are  bound  to  act  with  due  regard  to  the  safety  of  travelers; 
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and  for  any  neglect  or  omission  of  duty  in  that  regard,  an  action  will  lie  by 
any  person  specially  injured  thereby.    Id. 

5.  Liable  for  coiribined  result  of  negligence  and  accident.  ]    It  is  the  duty 

of  a  municipalitv,  bound  to  construct  and  maintain  highways,  to  provide 
for  the  reasonable  safety  of  travelers  in  reference  to  such  accidents  as  may 
be  expected  to  happen  therein;  and  when  a  traveler  is  not  in  fault,  but 
im  injury  happens  to  him,  which  is  the  combined  result  of  accident,  and 
of  negligence  attributable  to  the  municipality  because  of  its  omission  to 
keep  the  road  in  repair,  the  latter  will  be  held  liable  for  the  damages 
occasioned  thereby.    Id. 

Commimoners  of — power  of  to  enjoin  purpratture. 

See  COYKBNDALL  V.  DURKEB 260 

Complaint  aUeging  obstruction  of — public  nuisance  —  when  an  action  to 

abate  maintainable. 

See  Van  Brunt  v.  Ahkarn 388 

Purpresture  —  order  laying  out  highway  —  record  of,  liow  impeaclied  — 

the  survey  —  must  be  incorporated  into  the  order. 

See  Pbatt  v.  Peoplb 664 

HXTSBAin>  AMD  WIFE  —  Abandonment  of  husband  by  wife  —  right  of  wife 
to  compel  a  provision  for  her  maintenance.]  1.  In  this  action,  brought  by  the 
plaintiff  against  her  husband,  she  alleged  that  shortly  i^ter  her  marriage  ^e 
had  conveyed  to  him  the  greater  part  of  all  her  property,  both  real  and  per- 
sonal ;  that  the  defendant  had  taken  possession  of  the  same  and  spent  large 
sums  in  gambling  and  riotous  living;  that  the  plaintiff  was  now  living  apart 
from  her  husband  with  her  mother  and  had  no  means  of  support,  and  she 
prayed  that  a  portion  of  the  real  estate  held  by  her  husband  might  be  con- 
veyed to  her  for  her  support  and  maintenance. 

Upon  an  application  for  an  injimction  restraining  the  defendant  from  col- 
lecting the  rents  of  the  real  estate  or  selling  or  disposing  of  the  same,  pen- 
dente lite,  field,  that,  as  the  wife  had  voluntarily  separated  from  her  husband 
and  did  not  charge  him  with  adultery  or  any  act  of  cruelty  or  desertion  which 
would  entitle  her  to  a  limited  divorce,  the  motion  was  properly  denied. 

NoK  V.  Nob 436 

2.  Polity  upon  life  of  husband  for  benefit  of  wife  —  not  assignable  by  her 

—  C?iap.  277  <?^  1840.]  A  life  insurance  company  issued  a  policy  of  insur- 
ance upon  the  life  of  plaintiff's  husband,  pa^aable  at  his  death  to  her,  her 
executors,  administrators  or  assigns,  the  policy  reciting  the  payment  of  the 
first  premium  therein  by  her.  In  fact,  the  policy  was  issued  upon  the  appli- 
cation of  the  husband  and  the  first,  and  all  subsequent  premiums  were  paid 
by  him.  Held,  that  the  policy  was  designed  as  a  provision  for  the  support 
of  the  wife  during  widowhood,  and  was  within  the  equity  of  the  statute  in 
regard  to  insurances  effected  by  husbands  for  the  benefit  of  their  wives  and 
children  (chap.  277  of  1840,  and  the  acts  amendatory  thereof) ;  and  that  an 
assignment  thereof,  made  prior  to  the  passage  of  chapter  21  of  1873,  was 
void  and  incapable  of  enforcement.    Wilson  v.  Lawrbncb.   238 

3. Enticing  wife  from  husband— right  of  action  for — good  faith  of  per- 
son receiving  —  tmen  a  defense.]  Upon  the  trial  of  an  action  brought  by  a 
husband  against  his  wife's  father  to  recover  damages  for  enticing  away  his 
wife,  evioence  was  given  tending  to  show  that  the  wife,  by  reason 
of  illness,  was  unable  to  leave  her  husband's  house  without  assistance,  and 
that  her  father,  at  her  request,  removed  her  to  his  own.  The  justice  charged 
that,  even  if  the  husl)and's  treatment  of  his  wife  was  not  improper,  in  fact, 
yet  if  such  complaints  were  made  to  the  defendant  by  the  wife  and  others, 
as  induced  him  to  believe  that  she  was  cruelly  treated  by  her  husband,  and 
he  acted  in  good  faith  in  taking  her  to  his  house,  the  plaintiff  could  not 
recover.    Udd,  that  the  charge  was  correct.    Smith  v.  Lyke 204 

Assent  of  husband  to  conveyance  by  married  woman  under  chap.  90  of 

1860  — effect  ^failure  of. 

^  Wing  9.  Schramm 377 
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lAoMUty  of  married  woman  on  her  note  —  when  her  husband  has  entire 

control  of  Tier  business. 

See  Smith  v.  Kennedy 9 

Services  rendered  by  married  woman  —  husband  must  bring  the  action  to 

recover  for. 

See  CucK  v.  Quackbnbubh 107 

IMPEACHMENT  —  Of  witness  —  when  prior  declarations  of  untness  may  be 
proved,  for  the  purpose  of  sustaining  his  testimony. 

See  Herrick  v.  Smith 446 

INDICTMENT  —  AssauU  with  intent  to  commit  a  rape  ^Z  Rev.  Stat,  {fith 
ed.\  938  §  49.1  1.  In  an  indictment  under  the  statute  providing  that  every 
person  who  shall  be  convicted  of  an  assault  with  the  intent  to  commit  rob- 
bery, burglary,  ra;x9,  manslaughter,  etc.,  shall  be  punished  "as  therein 
provided,  it  is  sufficient  to  allege  that  an  assault  was  made  upon  a  female 
child,"  "  with  intent  then  and  there,  willfully  and  feloniously,  to  commit  a 
rape  against  the  form  of  the  statute,"  etc.,  ana  it  is  not  necessary  to  allege 
that  the  intent  was  to  "  carnally  and  unlawfully  know  "  the  said  child. 

SiNOBR  V,  People 418 

2.  Consent  of  chUd  under  ten  years  of  age.]    Where  im  assault  with 

intent  to  commit  rape  is  made  upon  a  female  child  under  the  age  of  ten  years, 
the  fact  that  she  assented  thereto  does  not  alter  the  nature  of  the  crime  or 
diminish  the  guilt  of  the  accused.    Id. 

3. For  obtaining  money  by  false  pretenses — wh€U  must  be  aUeged  in.] 

An  indictment  alleging  that  the  defendant,  with  intent  feloniously  to  cheat 
and  defraud  the  city  of  New  York,  and  to  get  into  his  possession  a  certain 
sum  of  money  belonging  to  said  city,  knowingly  made  certain,  false  and 
fraudulent  representations  to  an  officer  thereof  whereby  the  latter  was 
induced  to  pay  the  said  money  to  a  third  person,  but  which  does  not  allege 
that  the  defendant  received  the  money  or  any  portion  thereof,  either  alone 
or  in  conjunction  with  others,  is  bad  and  should  be  quashed 

Quaere,  whether,  if  the  indictment  charged  that  the  person  who  made  the 
false  pretenses  obtained  the  money,  it  would  be  sufficient  upon  the  trial  to 
show  that  some  other  person  actually  received  it. 

People  ex  rbl.  Phelps  v.  General  Sessions 396 

4. Misjoinder  of  counts.]  Where  it  is  claimed  that  there  is  a  misjoin- 
der of  counts  in  an  indictment  because  the  first  count  charges  a  misdemeanor 
only,  and  the  second  count  a  felony,  the  proper  remedy  is  to  put  the  district 
attorney  to  his  election,  or  to  ask  the  court  to  give  proper  instructions  to  the 
Jury  as  to  their  verdict;  such  misjoinder  does  not  entitle  the  defendant  to 
have  the  indictment  quashed,  except  in  the  discretion  of  the  court.    Id. 

INFANT  —  Sale  of  real  estate  of  —  mortgage  giwn  by  purchaser  —  waTit  of 
title  tn  infant — no  defense  to.]  In  proceedings  instituted  for  the  sale  of  the 
real  estate  of  an  infant,  it  was  alleged  that  his  father,  through  whom,  by 
descent,  the  infant  acquired  title  to  the  property  sold,  was  dead,  A  convey- 
ance of  the  property  was  duly  made  in  such  proceedings  to  one  Jacobson, 
who  gave  back  a  bond  and  mortgage  to  secure  a  portion  of  the  purchase- 
money.  This  action  was  brought  against  the  person  to  whom  Jacobson  had 
conveyed  the  premises,  subject  to  the  mortj?age,  and  who  had  assumed  the 
payment  thereof,  to  foreclose  the  same.  The  defendant  set  up  as  a  defense 
that  the  father  was  still  living. 

Held,  that,  as  the  answer  failed  to  set  up  any  eviction  or  disturbance  of 
defendant's  possession,  the  answer  was  properly  stricken  out  as  frivolous. 

Pabkinson  v.  Jacobson 817 

INFERENCE  —  As  to  malice  —  in  an  action  for  malicious  prosecution. 

See  Jennings  v.  Davidson 898 


INJUNCTION  —  Temporary — when  refused.  ]  Some  seventeen  years  since, 
the  plaintiff,  by  a  contract,  became  possessed  of  the  rights  and  interests  of 
the  Albany  and  Vermont  Railroad  Company  in  its  road-bed,  which  ran  gen- 
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erally  in  the  same  direction,  but  at  places  two  or  three  miles  distant  from 
plaintiff's  road.  At  that  time  the  plaintiff  took  up  the  tracks  from  a  consid- 
erable portion  of  this  route  and  ceased  to  use  it,  the  road-bed  bein^  in  most 
cases  enclosed  and  used  by  the  adjoining  owners.  Recently  the  defendant 
having  acquired  the  rights  and  titles  of  some  of  the  adjacent  owners  in  and 
to  the  said  road,  entered  upon  the  same  and  commenced  to  grade  and  lay 
tracks  thereon,  intending  to  operate  the  road  when  completed. 

This  action  was  brought  by  the  plaintiff  to  restrain  the  defendant  from  so 
doing. 

H^,  that  it  was  not  a  proper  case  in  which  to  grant  a  temporary  injunc- 
tion. Troy  and  Boston  R.  li.  Co.  v.  Boston,  Hoobac  Tun.  and  W.  R.  R.  Co.,    60 

Temporary  —  when  granted  to  restrain  trespasnee. 

See  Johnson  t).  Citt  of  Rochester    285 

INSOLVENT  lyiEBTOBt ■— Trustees  of —reference  of  claims  by— procedure 
on  appUcationfor  —  S  B.  8.  [6th  ed.],  89,  §§  21,  22. 

See  Wigkham  v.  Frazbe 431 

INSTTBANOE  —  Policy  of—  **  unoccupied  "  —  meaning  of]  1..  A  policy  of 
insurance  issued  upon  a  dwelling-house  provided  that  if  it  should  cease  to 
be  occupied  by  the  owner  or  occupant  in  the  usual  and  ordinary  manner  in 
which  dwelling-houses  are  occupied  as  such,  the  policy  should  become  void. 
The  house  was  occupied  by  a  tenant,  who,  on  March  fifteenth,  commenced 
to  move  out,  and  removed  most  of  his  furniture  and  all  of  his  family  from 
the  house.  No  person  was  left  in  it,  and  on  the  night  of  the  sixteenth  it  was 
destroyed  by  fire. 

Held,  that  the  (question  whether  or  not  the  house  was  unoccupied  at  the 
time  of  the  fire,  within  the  meaning  of  that  term  as  used  in  the  policy,  was 
properly  left  to  the  jury.    Wait  «.  AoRicnLtURAL  Ins.  Co 871 

2. Policy  of — reformation  of]    The  plaintiff,  in  June,  1867,  held  a 

mortgage  for  $2,500  containing  the  usual  insurance  clause.  On  June  twenty- 
eighth  the  defendants  issued  to  the  plaintiff  a  policy  for  $2,500  insuring  her 
as  mortgagee.  In  Jime,  1868,  plaintiff  took  another  mortgage  for  $5^  on 
the  same  property  also  containing  the  insurance  clause.  Plaintiff  applied 
for  a  new  policy  to  cover  both  amounts.  The  policy  was  not  deliver^  at 
the  time  of  making  the  application,  but  was  subsequently  received  by  the 
plaintiff  and  accepted  without  examination.  This  new  policy  contained  an 
additional  clause,  providing  that  the  company  should  only  be  liable  for  any 
deficiency  that  might  remain  after  the  plaintiff  had  exhausted  the  primary 
security.  The  second  policy  was  renewed  from  time  to  time  until  October, 
1878,  when  the  property  was  destroyed  by  fire,  and  plaintiff  then,  for  the 
first  time,  discovered  that  the  additional  clause  had  been  inserted.. 

In  an  action  by  the  plaintiff  to  reform  the  policy  by  striking  out  this  clause, 
held,  that  the  insertion  of  this  clause  by  the  defendant  without  notice  to 
the  plaintiff  was,  in  legal  contemplation,  a  fraud,  and  that  the  same  should 
be  stricken  therefrom.     Hat  t).  Star  Firb  Ins.  Co 496 

8. Limitation  oftim^  to  bring  action  upon  policy — when  the  time  com- 

mences  to  run  in  such  case.]  The  policv  provided  that  no  suit  or  action  for  the 
recovery  of  any  claim  by  virtue  of  the  policy  should  be  sustainable  in  any 
court,  unless  it  was  brought  within  twelve  months  after  the  loss  had  occurred. 

Heldt  that  the  clause  in  the  policy  as  written,  requiring  the  primary 
security  to  be  first  exhausted,  was  inconsistent  with  such  a  provision  ancl 
that  it  did  not,  therefore,  apply  to  the  case  of  insurance  of  the  interest  of 
a  mortgagee ;  that  under  the  contract,  as  it  was  claimed  to  be  by  plaintiff, 
the  cause  of  action  did  not  accrue  until  the  entry  of  the  judgment  reforming 
the  policy.    Id. 

4.  PoUcy  upon  Ufe  of  hutSband  for  benefit  of  wife  —  not  assignable  by 

Jtcr  —  Chapter  277  of  1840.J  A  life  insurance  company  issued  a  policy  of 
insurance  upon  the  life  of  plaintiff's  husband,  payable  at  his  death  to  her, 
her  executors,  administrators  or  assigns,  the  policy  reciting  the  payment  of 
the  first  premium  therein  by  her.  In  fact,  the  policy  was  issued  upon  the 
application  of  the  husband,  and  the  first  and  all  subsequent  premiums  were 
paid  by  him. 
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Heldf  that  the  policy  was  designed  as  a  provision  for  the  support  of  the 
wife  during  widowhood,  and  was  within  the  equity  of  the  statute  in  regard 
to  insurances  effected  by  husbands  for  the  benefit  of  their  wives  and  children 
(chap  277  of  1840,  and  the  acts  amendatory  thereof);  and  that  an  assignment 
thereof,  made  prior  to  the  passage  of  chapter  21  of  1878,  was  void  and  inca- 
pable of  enforcement.     Wilson  v.  Lawuencb 238 

6.  PoUcy  of— condition  of.^    The  defendant  issued  to  the  plaintiff  a 

policv  of  insurance  upon  a  frame  building  owned  bv  him,  the  policy  provid- 
ing that  it  should  be  void  if  any  change  or  transfer  in  title  or  possession 
should  take  place  without  the  consent  of  the  company  indorsed  upon  the 
policy,  or  if  the  interest  of  the  assured,  as  owner,  mortgagee,  devisee,  or 
otherwise,  was  not  truly  represented  to  the  company  and  stated  in  the  pol- 
icy; it  also  provided  that  the  use  of  general  terms,  or  any  thing  less  than  a 
distinct,  specific  agreement,  clearly  expressed  and  indorsed  on  it,  should  not 
be  construed  as  a  waiver  of  any  printed  or  written  conditions. 

The  plaintiff  sold  the  house  and  took  back  a  purchase-money  mortgage. 
The  defendant's  agent  thereafter  received  the  annual  premium  from  and 
^ve  a  receipt  therefor  to  him,  being  aware  of  these  facts  and  understand- 
mgthat  he  mtended  to  insure  his  interest  as  mortgagee. 

Mdd,  that  in  an  action  on  the  policy  the  jury  might  infer  an  agreement 
by  the  agent  to  insure  plaintiff's  mterest  as  mortgagee,  and  a  waiver  of  the 
requirement  that  the  plaintiff's  interest,  as  mortgagee,  should  be  indorsed 
on  the  policy.     Whitbd  «.  Germania  Fire  Ins.  Co 191 

6.  Pow&r  of  agent  to  waived]     The  agent    was  authorized  to  solicit 

insurance,  issue  and  renew  policies,  note  the  changing  of  title,  and  to  collect 
and  pay  premiums. 

Held,  that  this  evidence  justified  the  conclusion  that  the  agent  had  author- 
ity to  waive,  and  by  his  acts  had  waived  the  condition  above  referred  to,  and 
that  plaintiff  was  entitled  to  recover.    {Id.) 

7. On  interest  of  pwrchcbser  of  land  —  in  poseeseion  and  in  default  under 

a  contract  for  the  sate  tlCsreof]  A  policy  of  insurance  issued  to  one  in  posses- 
sion of  land  under  a  contract  for  the  purchase  thereof,  is  not  rendered 
invalid  by  the  fact  that,  at  the  time  of  issuing  the  policy,  the  assured  has,  by 
a  failure  to  perform  the  contract  on  his  part,  rendered  the  same  voidable  at 
the  election  of  the  vendor,  where  such  right  has  not  been  exercised,  although 
the  fact  that  he  was  in  default  was  not  stated  to  the  company. 

Pblton  «.  Wbstchbstbr  Firb  Ins.  Co 28 

8. Action  upon  a  policy  of  insurance —  dedaratton  by  doctor  as  to  cause 

€f  death — admissilnlityof.}  This  action  was  brought  to  recover  upon  a 
policy  of  insurance,  issued  by  the  defendant  upon  the  life  of  the  son  of  the 
plaintiff 's  assignor,  for  her  benefit.  In  the  application  for  insurance,  signed 
by  the  son  and  plaintiff 's  assignor,  in  answer  to  a  question  as  to  the  cause  of 
his  father's  death,  he  stated  "don't  know."  Upon  the  trial  it  was  claimed 
by  the  defendant  that  the  father  died  of  consumption  and  that  this  fact  was 
known  to  the  plaintiff 's  assignor.  Upon  the  examination  of  the  plaintiff's 
assignor  she  was  questioned  as  to  the  disease  by  which  her  husband  died,  and 
answered:  "The  doctors  called  it  torpor  of  the  liver  and  disease  of  the 
stomach  and  heart."  It  appeared  that  both  of  the  physicians  who  had 
attended  the  husband  were  dead  at  the  time  of  the  trial.  The  defendant 
claimed  that  the  evidence  as  to  the  statements  of  the  doctors  was  inadmissible, 
as  being  mere  hearsay. 

Eeld,  that  the  evidence  was  admissible  as  bearing  upon  the  question  of 
fact,  whether  or  not  the  witness  knew  the  disease  with  which  her  husband 
was  afflicted  and  of  which  he  died. 

That  the  declaration  was  also  admissible,  as  having  been  made  by  the 
doctors  in  the  ordinary  discharge  of  their  professional  duties. 

McNair  V.  National  Life  Ins.  Co 144 

9. PoUey  of —  agreement  to  refer  question  of  amount  of  loss  to  arbitration  — 

when  not  enforceable — waiver  of.  ]  'The  defendant  issued  to  the  plaintiff  a  policy 
of  insurance  upon  certain  personal  property,  by  which  it  agreed  to  make 
good  unto  the  assured  all  such  immediate  loss  or  damage  as  should  happen 

Hun— Vol.  XIII.        91 
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by  fire  to  the  property  specified;  the  amount  of  hu  to  be  eetinuUed  according  to 
the  a>etual  cash  vahie  of  the  property  at  the  time  of  the  loss. 

In  the  ninth  condition  of  the  policy  it  was  provided  that  in  case  difference 
should  arise  touching  any  loss  or  damage,  after  proof  had  been  received  in 
due  form,  the  matter  should,  at  the  torUten  request  of  either  party j  be  submit- 
ted to  impartial  arbitrators,  whose  award  in  writing  should  be  binding  on 
the  parties  as  to  the  amount  of  such  loss  or  damage,  but  should  not  decide 
the  liability  of  the  company  under  the  policy. 

In  the  tenth  condition  of  the  policy  it  was  provided  that  no  suit  or  action 
against  the  company,  for  the  recovery  of  any  claim  by  virtue  of  the  policy, 
should  be  sustainable  in  any  court  of  law  or  chancery,  untU  qfter  an  award 
ehail  ?iave  been  obtained,  jkcing  the  amount  of  such  claim  in  the  manner  above 
provided. 

In  this  action,  brought  to  recover  the  amount  due  thereunder,  upon  the 
destruction  of  the  property,  the  defendant  claimed  that  a  difference  had 
ansen  as  to  the  value  of  the  property  destroyed,  and  that  as  no  award  had 
been  made  by  arbitrators,  no  recovery  could  be  had  under  the  policy.  Nei- 
ther party  Aad  requested,  either  in  writihg  or  otherwise,  that  the  matter 
should  be  submitted  to  arbitrators. 

Hdd,  that  by  the  terms  of  the  ninth  condition,  no  obligation  to  submit  the 
amount  of  the  loss  to  arbitrators  arose,  until  a  written  request  so  to  do  had 
been  made  by  one  of  the  parties.    Gibbs  v.  Continental  Ins.  Co 611 

10. A^e&ment  to  arbitrate  —  when  otUy  coUateraL]    Semble,  that  the 

condition  as  to  submitting  the  amount  of  the  loss  or  damage  to  arbitrators 
was  only  collateral  to  the  main  agreement  of  the  defendant,  which  was  to 
pay  the  amoimt  of  the  loss,  "to  be  estimated  according  to  the  actual  cash 
value  of  the  property  at  the  time  of  the  loss,"  and  that  such  collateral  agree- 
ment did  not  deprive  the  plaintiff  of  the  right  to  maintain  an  action  on  the 
policy  until  such  reference  and  an  award,  in  pursuance  thereof,  had  been 

11. Waiver  of  right  to  claim  arbitration.]  Semble,  that  as  the  defend- 
ant, by  its  answer,  denied  its  liability  for  any  part  of  the  loss,  on  grounds 
specifically  stated  therein,  it  thereby  waived  the  condition  requiring  an  arbi- 
tration, as  the  amount  of  the  loss  was  immaterial,  if  the  company  insisted 
that  it  was  not  liable  for  any  portion  thereof.    M 

12. When  house  unoccupied,]  The  policy  further  provided  that,  "  if  the 

premises  should  become  unoccupied  without  the  consent  of  the  company 
mdorsed  thereon,  then  and  in  every  such  case  the  policy  should  be  void. 
The  plaintiff  had  for  some  time  before  the  fire,  slept  in  the  adjoining  house, 
which  belonged  to  her  daughter,  but  had  never  abandoned  the  premises; 
her  furniture  and  wearing  apparel  remaining  there,  and  she  returning  and 
spending  the  day  there. 

Held,u\aX  the  house  was  not  unoccupied  within  the  meaning  of  thecondi 
tion.    Id. 

13. False  valuation  —must  be  fraudulent  to  a/void  policy.]  Another  con- 
dition of  the  policy  provided  that  all  fraud  or  attempt  at  fraud,  by  f^se 
swearing  or  otherwise,  should  cause  a  forfeiture  of  all  claim  on  the  company. 

Held,  that  it  was  not  enough  to  constitute  a  breach  of  this  condition;  that 
the  insured  in  making  out  proof  of  loss,  had  overvalued  an  article  destroyed 
by  the  fire,  even  though  it  appeared  that  she  knew  or  ought  to  have  known 
that  the  valuation  was  excessive,  unless  such  overvaluation  was  made  with  a 
fraudulent  intent.    Id. 

14.  PubUcpoUcy.]    The  defendant  issued  a  policy  of  insurance  upon 

the  life  of  one  D.,  payable  to  the  assured,  his  executors,  administrators 
or  assigns.  D.  transferred  his  interest  in  the  policy  to  plaintiff  for  the 
sum  of  $1,000,  reserving  the  right  to  redeem,  on  repaying  said  sum  with 
interest  in  one  year,  and  during  his  life,  but  in  case  of  his  death  before 
redeeming,  the  transfer  to  be  absolute.  In  an  action  by  plaintiff  to  recover 
the  amount  of  the  policy  after  D's  death,  it  was  claimed  by  the  defendant 
that  the  agreement  was  against  public  policy,  and  fraudulent  as  to  the  heirs 


Digitized  by 


Google 


INDEX.  728 

INSUBiANCB  —  ChnUnusd,  pacik. 

and  next  of  kin  of  the  assured,  as  it  tended  to  deprive  them  of  the  right  to 
redeem.    Held,  that  the  a^eement  was  valid  and  should  be  sustained. 

Edinoton  t>.  ^TNA  LiFB  Ins.  Co 54S 

15.  Amgnment  of  —  declarations  of  (insured)  assigrwr  not  admissible 

against  assi^Tiee.]  In  an  action  by  the  assignee  of  a  policy  of  insurance, 
issued  upon  the  life  of  his  assignor,  to  recover  the  amoui^t  tliereof ,  declara- 
tions made  by  the  assignor  are  not  admissible  in  evidence  against  the  plain- 
tiff, whether  made  belore  or  after  the  issuing  of  the  policy. 

In  no  event  can  declarations  made  after  the  issuing  of  the  policy  be 
admitted.    Id. 

16.  Physicians  cannot  disehse  facts  acquired  wlUU  attending  paMentsJ] 

Upon  the  trial,  Dr.  E.,  who  had  testified  that  he  had  treated  D.  and  pre- 
scribed for  him  in  the  spring  and  summer  of  1862,  was  asked,  "  What  did  you 
do  by  way  of  treatment  to  him  ?  "  "  Was  he  cured  when  he  left  your  hands  ?  " 
"  Was  he  better  or  worse  after  you  ceased  treating  him  ?  "  HM,  that  the 
court  properly  refused  to  allow  the  questions  to  be  answered,  as  they  were 
forbidden  by  the  statute  (3  R  S.,  406,  g  78)  prohibiting  a  physician  from  dis- 
closing information  acquired  by  him  in  attending  a  patient  professionally. 

He  was  then  asked  whether,  in  May,  1867,  in  his  opinion,  "  D.  was  in 
good  health,  and  of  sound  body,  and  one  who  usually  enjoyed  good  health  ?" 
Meld^  that  the  question  was  objectionable,  as  the  opinion  of  the  witness  must 
necessarily  be  based,  in  part  at  least,  on  the  information  acquired  bjr  him 
in  his  professional  attendance  on  D. 

A  physician  was  called  who  testified  that  he  had  examined  D.  for  insur- 
ance in  the  Phoenix  Life  Insurance  Company  about  the  time  of  the  second 
application  in  this  case,  and  passed  him  as  insurable.  Upon  cross-examina- 
tion, he  was  asked  if  he  would  have  recommended  D.  for  insurance  if  the 
latter  had  informed  witness  that  he  had  been  treated  by  any  of  the  five 
physicians  who  had  attended  him  for  a  disease  which  he  was  unwilling  to 
disclose,  or  that  he  had  been  under  treatment  for  five  years.  Heldt  that  the 
opinion  of  the  witness  as  to  what  he  would  have  done  had  those  statements 
been  made  to  him  was  of  no  importance,  and  was  properly  rejected.    Id. 

17.  Waiver  of  this  right — right  of  assignee  so  to  do^    The  prohibition 

inmosed  by  the  statute  upon  a  physician,  preventing  him  from  disclosing 
information  acquired  by  him  in  attending  upon  a  patient  professionally,  is 
for  the  benefit  of  the  patient,  and  mav  be  waived  bv  him  or  by  his  assignee, 
nor  is  this  privilege  of  the  assignee  affected  by  the  death  of  his  assignor.    Id. 

The  question  who  is  an  attending  physician  under  2  Revised  Statutes  (406, 
§  73),  discussed.    Id. 

18.  Words  —  submission  of  meaning  of  to  jury.]    To  the  question  in 

the  application,  "Is  the  party  subject  to  dyspepsia,  dysentery  or  diar- 
rhoea ?"  D.  answered  "  No."  Upon  the  trial  the  court  charged  the  jury  : 
"You  will  say  what  is  the  fair  meaning  of  the  words  'subject  to.'  Does 
it  mean  a  single  occurrence  of  a  disease  —  a  single  attack  —  or  does  it  mean 
that  one  has  been  habitually  attacked,  or  that  he  is  under  the  possession  of 
the  disease  ?  ♦  »  ♦  Looking  at  this  question,  it  is  foryou  to  say  whether 
he  was  subject  to  dyspepsia,  dysentery  or  diarrhoea."  ^Id,  that,  as  submit- 
ted, there  was  no  error  in  allowing  the  jury  to  determine  the  meaning  of  the 
words  "subject to."    Id, 

19.  Application  to  company  —  w?iat  constitutes.]    To  the  question  in 

the  application  "  Has  any  application  been  made  to  this  or  any  other  com- 
pany for  assurance  on  the  life  of  the  party;  if  so,  with  what  result  ?  "  D. 
answered,  "Yes,  and  always  successful."  It  appeared  that,  in  1862  or  1863, 
he  handed  to  the  agent  of  a  foreign  insurance  company  an  applictition  for 
insurance;  that  the  agent  said  he  did  not  think  the  company  would  take  him; 
that,  upon  D.'s  request,  he  handed  the  application  to  the  examiner  for  the 
company,  who  was  then  D.'s  physician;  that  the  agent  subsequently  told  D. 
that  the  examiner  said  he  could  not  pass  him,  and  that  the  examination  was 
a  farce  and  an  unnecessary  expense  to  put  the  company  to;  atid  there  the 
matter  dropped.  The  court  left  it  for  the  jury  to  say  whether  or  not  D.'s 
answer  was  a  truthful  one.  Held,  that  it  did  not  appear  that  an  application 
was  made  to  the  company;  tJiat  the  application  was  not  even  made  to  the 
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agent  to  be  forwarded  to  the  company;  that  the  application  was  never 
completed.    Id. 

20.  Diaarepandes  in  awtwer  —  wTien  immaterial.]    One  question  was: 

"  Has  the  party  had,  during  the  last  seven  years,  any  severe  sickness  or  dis- 
ease ;  if  so,  state  the  particulars  and  the  names  of  the  attending  physicians, 
or  who  was  consulted  and  prescribed  ?  "  The  answer  in  the  first  application 
was:  ''  Has  had  nervous  difficulty  and  diarrhoea  ;  C.  U.  Carpenter,  Geneva, 
N.  Y. ; "  in  the  second  it  was  "No."  The  court  left  it  to  the  jury  to  deter- 
mine whether  or  not  the  nervous  difilculty  or  diarrhoea  was,  in  fact,  a  severe 
sickness  or  disease.  Held,  that  this  was  proper;  that  if  the  nervousness  and 
diarrhoea  were  not,  in  fact,  severe  diseases;  the  discrepancy  between  Uie  two 
answers  was  not  material.     Id. 

21. Qmtra^ctforpaifmentofagentof  company — eojutruetion  of.]    This 

action  was  brought  by  the  plaintiff,  an  insurance  agent,  to  recover  the 
amount  due  upon  a  contract  made  with  him  by  the  defendant,  which 
provided  that  his  compensation  was  to  be  a  commission  upon  premiums 
paid  to  the  company  on  policies  procured  by  him.  The  contract  further 
provided  that  said  defendant  ''agrees  to  advance  to  the  party  of  the 
second  part  (plaintiff),  each  month,  the  sum  of  $175,  in  addition  to  the  fore- 
going commissions,  such  allowance  to  be  charged  against  his  commission 
account."  It  also  provided  that  the  plaintiff  might,  upon  repaying  the  sums 
advanced  under  the  contract,  receive  an  additional  commission  on  premiums. 

Held,  that  the  monthly  advances  were  to  be  received  by  the  plaintiff 
absolutely,  in  addition  to  his  commissions,  and  that  the  same  were  not  to  be 
repaid  by  him,  unless  he  should  elect  so  to  do  in  order  to  receive  the  higher 
commission.     Hahn  v.  North  Aheiucan  Life  Ins.  Co 105 

22.  Eeceiver  of  insolvent  company — not  eniiUed  to  $eeurity  deposited  with 

superintendent  of  insurance  department  —  chap.  463  of  1858.]  A  rec«iver  of 
an  insolvent  insurance  company,  appointed  under  chapter  463  of  the  Laws 
of  1853,  is  not  entitled  to  have  transferred  to  him  the  securities  deposited  by 
the  company  with  the  superintendent  of  the  insurance  department. 

Matter  op  Guardian  Mut.  Life  Ins.  Co 115 

Proof  of  loss  —  on  one  of  seceral  policies  in  the  same  company  on  the  same 

property,  payable  to  the  same  person  —  when  sufficient  for  all  —  iTisuranee  of 
party  "  as  interest  may  appear  " —  effect  of —  Loss  payable  toAB — entitles  A  b 
to  recover  the  entire  amount,  though  in  excess  of  his  individual  loss. 

See  Dakin  v.  Lrv.  and  London  and  Globe  Ins.  Co 123 

INTENT  —  Bhidence  —  False  representations  —  when  questions  as  to,  material. 

SeeBABDTV.  Schultinq 587 

INTEBJSST  —  On  legacy  -—  when  payable. 

See  Wheeler  v.  Ruthvbn 580 

ISSUES  —  Fhr  trial— settlement  of —  discretionary  with  court  —  order  direct- 
ing is  not  appealable. 

See  Seymour  v.  McKinstry 284 

JAIL  —  Violation  of  city  ordin^ince  — potoer  to  imprison  injaU  does  not  author- 
ize imprisonment  in  penitentiary.]  Bv  the  charter  of  the  city  of  Rochester 
the  police  justice  thereof  has  jurisdiction  in  suits  brought  for  a  violation 
of  any  of  the  city  ordinances,  and  is  authorized  to  enter  a  judgment  com- 
manding a  penalty,  recovered  for  a  violation  of  said  ordinances,  to  be  made 
of  the  goods  and  chattels  of  the  defendant,  if  such  can  be  found ;  and  if 
not,  then  to  commit  the  defendant  to  the  county  jail  for  such  time  as  shall 
have  been  directed  by  the  common  council  unless  otherwise  provided  by  the 
charter.  The  pkiuiiff  having  been  adjudged  guilty  of  a  violation  of  one  of 
the  city  ordinances,  was  sentenced  to  pay  fifty  dollars,  or,  in  default  thereof, 
to  be  imprisoned  in  the  Monroe  county  penitentiary  for  ninety  days. 

Held,  that  the  judgment  was  void  (1)  because  it  did  not  appear  that  the 
common  council  hadmade  any  direction  as  to  the  length  of  time  for  which 
persons  found  guilty  of  violating  city  ordinances  should  be  imprisoned, 
and  (2)  because  the  charter  authorized  an  imprisonment  in  the  county  jail 
only,  and  not  in  the  county  penitentiary.    Merkbb  v.  City  of  RocHEffTKR. .  157 
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JOINDER  —  Of  causes  of  actian,  ]  A  joinder  in  one  complaint  of  a  cause  of 
action,  arising  from  duress  and  restraint  exercised  over  plaintiff 's  ancestor 
in  inducing  him  to  execute  a  will,  and  of  a  cause  of  action  arising  from  false 
representations  made  to  plaintiff,  by  reason  of  which  plaintiff  waived  all 
objections  to  the  probate  of  such  will,  is  proper.    Hay  v.  Hay 316 

JUDOE'S  GH  ABOE  —  Enticing  wife  from  htcdtand.  ]  1.  Where,  in  an  action 
for  enticing  a  wife  from  her  husband,  the  justice  charged  that,  even  if  the 
husband's  treatment  of  his  wife  was  not  improper,  in  fact,  yet  if  such  com- 
plaints were  made  to  the  defendant  (her  father)  by  the  wife  and  others,  as 
induced  him  to  believe  that  she  was  cruelly  treated  by  her  husband,  and  he 
acted  in  good  faith  in  taking  her  to  his  home,  the  plaintiff  could  not 
recover.    Meld,  that  the  charge  was  correct.    Smith  v.  Lyke 204 

2. CorUribiUory  negUgenee,]    Whether  or  not  a  plaintiff   had   been 

^ilty  of  negligence  contributing  to  an  injury,  is  a  question  for  the  jury,  and 
It  is  not  the  province  of  the  court  to  instruct  the  jury  that  certain  specified 
acts  or  omissions  constitute  negligence. 

Bbvibb  f>.  Dblawakb  and  Hudson  Canal  Co 254 

Submissioti  of  meaning  of  words  in  contract  to  jury — proper. 

See  Edinotok  f>.  JBtna  Life  Inb.  Co 543 

JUDGMENT  —  Based  upon  former  judgm^ent  against  dtfendant— reversal  of 
such  former  judgment  —  effect  thereof^  In  an  action  brought  to  recover 
damages  for  a  breach  of  a  covenant  of  seizin  the  plaintiff,  to  prove  the 
breach,  put  in  evidence  a  judgment  recovered  by  one  Smith  against  the 
defendant  estabUshing  a  lien  in  favor  of  Smith  upon  the  property  and  a  lis 
pendens  filed  at  the  commencement  of  that  action.  After  a  recovery  of 
judgment  by  the  plaintiff  the  judgment  recovered  by  Smith  was  reversed, 
upon  appeal,  by  the  General  Term. 

Upon  an  appeal  by  the  defendant  from  the  judgment  recovered  by  the  plain-     . 
tiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  heid,  that  a  new 
trial  should  be  granted  upon  payment  by  the  defendant  of  the  costs  of  the 
first  trial  and  of  this  appeal,  and  of  ten  dollars  costs  of  opposing  the  motion 
below.    Smith  f>.  FiiANSFiELD 489 

On  insurance  policy — loss  payable  to  mortgagee  — judgment  must  be  in 

fWoor  of  mortgagee  for  entire  amount  though  in  excess  of  his  vvdividual  loss. 

See  Dakin  v,  Liy.,  Lon.  and  Globb  Ins.  Co 128 

JUBJSDlCnON  —  Cf  court  of  Special  Sessions  —  Jury  —  trial  in. 

See  People  ex  rel.  Murray  v.  Special  Sessions 588 

Special,  of  officer  appoinMng  a  receiver  —  where  allegations  as  to  appoint- 
ment of  necessary. 

See  Manlby,  Receiver,  etc.,  v.  Rassiqa 288 

JXntOB  —  Misconduct  of  waiver  of.]  During  a  trial,  the  court  having 
adjourned,  one  of  the  jurors,  who  lived  twelve  miles  from  the  court-house, 
asked  the  plaintiff  to  let  him  ride  home  with  him.  The  plaintiff  assented  and 
the  juror  rode  with  him  about  ten  miles,  in  a  three-seated  sleigh,  plaintiff 
and  the  driver  on  the  front  seat,  two  other  persons  on  the  middle  seat  and 
the  juror  and  another  person  on  the  back  seat.  Nothing  was  said  about  the 
trial.  Subsequently,  and  before  the  testimony  had  been  closed,  the  defend- 
ant's counsel  became  acquainted  with  these  facts,  whereupon  plaintiff's 
counsel  offered  to  allow  this  juror  to  be  excused,  if  defendant's  counsel  so 
desired.  Defendant's  counsel  stated  he  was  willing  to  leave  it  to  the  juror's 
sense  of  propriety  whether  he  should  or  should  not  remain  in  the  jury-box. 
Held,  that  even  if  the  irregularity  would,  in  any  event,  have  justified  the  set- 
ting aside  of  the  verdict,  the  acts  and  statements  of  the  defendant's  counsel 
constituted  a  waiver  thereof.    Gale  v.  N.  Y.  Central  and  H.  R.  R.  R.  Co.,      1 

When  impressions  as  to  the  guitt  of  the  accused  do  not  render  Ivm 

incoTnpetent — challenges  —  review  of  decision  cu  to  —  evidence  upon. 

SmGreenfiuld  27.  Peoplu..   ..     242 
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JTTBLY'-Instruetums  to. 

See  Jttdgb's  Ghabgb. 

Excemve  damages — setting  aside  of  verdict  because  of. 

See  Gale  «.  N.  Y.  Central  and  H.  R  R.  R  Ck> 1 

When  question  of  contributory  negligence  should  be  submitted  to. 

SeeFhOFPEKv.^.  Y.  C.  and  H.  R  R  R  Co 025 

See  Hoffman  v,  N.  Y.  C  and  H.  R  R  R  Co 589 

Submission  of  meaning  of  words  in  contract  to  — proper. 

See  Edington  ».  -ZBtna  Life  Ins.  Co 548 

JT7BT  TBlAL^In  Court  of  Special  Sessions  ^jurisdiction  of  court. 

See  People  ex  rbl.  Murray  e.  Special  Sbbsions 688 

JUSTICE  OF  THE  PEACE —  /n  Brooklyn  ^jurisdiction  of]  By  section 
85  of  chapter  125  of  1849,  conferring  the  same  jurisdiction  upon  justices  of 
the  peace  in  the  city  of  Brooklyn,  tn  scUd  city,  as  justices  of  towns  have  by 
law  in  respect  to  the  towns,  the  legislature  Intended  to  restrict  the  territorisu 
jurisdiction  of  the  justices  to  the  city  itself.    Geraty  v.  Reid 818 

JUSTICE'S  BETUBN  —  Appeal  to  GourUy  Court  —  return  by  justice  — 
truthfulness  of  cannot  be  questioned.]  1.  Upon  an  appeal  to  the  County  Court 
from  a  judgment  of  a  justice  of  the  peace,  the  truthfulness  of  the  justice's 
retiun,  if  it  be  fully  responsive  to  the  notice  of  appeal,  cannot  be  questioned 
nor  controverted  by  affidavits,  nor  can  a  further  return,  as  to  the  truth  of 
matters  in  respect  to  which  the  original  return  is  controverted  by  affidavits, 
be  required.    Barber  v.  Stetthedcer 198 

2.  Remedy.]    If  the  return  be  false,  the  remedy  of  the  party  aggrieved 

thereby  is  by  an  action  against  the  justice.    Id. 

K'TTiTiT'N'Q—  Through  n^ligence  in  New  Jersey -^  action  may  be  maintained 
by  executor  appointed  in  this  State  and  recovery  had  under  New  Jersey  statute. 

See  Stallknecht  v.  Penvsylvania  R  R  Co 461 

IiANDIiOBD  AND  TENANT  —  Summary  proceedings — what  defense  may 
be  set  up  by  tenant —  That  lease  was  in  fact  a  mortgage — tkat  it  was  void  for  usury 
— ?u)w  proved.]  In  summary  proceedmgs  instituted  to  remove  the  relator  from 
certain  premises,  on  the  ground  that  he  was  holding  over  after  the  expiration 
of  his  term,  he  made  an  affidavit  stating  that  on  the  dav  on  which  the  respond-  ' 
ent  alleged  that  the  lease  was  made  he  executed  and  delivered  to  the  respondent 
an  absolute  deed  of  the  premises,  and  he  and  the  respondent  executed  an  agree- 
ment by  which  he  agreed  to  buy  the  premises  for  a  price  thereip  named,  to  be 
paid  on  the  day  the  lease  expired,  ana  also  executed  the  lease  upon  which  the 
proceedings  were  instituted;  that  said  instruments  were  all  given  at  the  same 
time  to  secure  the  repayment  of  a  sum  of  monev  loaned  to  him  by  the  respond- 
ent, and  were  in  fact  a  mortgage;  that  upon  the  said  loan  usurious  interest 
was  reserved,  the  payment  oi  which  was  secured  bv  the  said  lease. 

Held,  that  it  was  competent  for  the  relator  to  establish  in  such  proceedings, 
that  the  instrument  purporting  to  create  the  relation  of  landlord  and  tenant 
between  himself  and  the  respondent  was  in  fact  a  mortgage  to  secure  the 
repayment  of  a  loan. 

That  it  was  also  competent  to  show  that  such  instrument  was  given  to  secure 
a  usurious  loan,  and  was  therefore  void. 

That  the  establishment  of  either  of  these  facts  would  require  the  proceed- 
ings to  be  decided  in  his  favor. 

Semble,  that  in  summary  proceedings  it  would  not  be  competent  to  establish 
by  parol  evidence,  that  a  deed  absolute  upon  its  face  was  intended  as  a  mort- 


liere,  however,  the  affidavit  does  not  specify  the  kind  of  evidence  by  which 
it  is  expected  to  establish  this  fact,  it  must  be  presumed  that  it  will  be  proved 
by  competent  evidence.    People  ex  rel.  Ainslee  v.  Howlbtt 138 

IiAND  OFFICE — Commissioners  of —  atithority  ef^  to  convey  canal  lands  under 
chap.  852  (7/1849,  §  8— and  chap.  267  ofl&^l-'notineonilUctwith  Constitution 
oflS4ld,art.  7,  §  6. 

See  People  v.  Stephens 17 
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J9oe  Landlobd  and  Tenant. 

LEOAOT — Whsn  payable — interest  thereon.]  1.  Where  a  legacy  is  payable 
out  of  a  particular  fund  which  is  not  ayailable  for  that  purpose  until  a  cer- 
tain contmgency  happens,  e.  g.,  the  death  of  a  tenant  for  life,  such  legacy 
will,  in  the  absence  of  special  circumstances,  or  of  a  provision  of  the  will 
prescribing  a  different  time  of  payment,  be  payable  at,  and  will  bear  inter- 
est from  the  happening  of  the  contingency,  and  not  from  the  death  of  the 

testator.    Wheeler  v,  Ruthven 580 

2    When  they  are  charged  upon  land  —  liabiUty  of  residuary  legatees 

farpaymentof.]  A  testator,  by  his  will,  bequeathed  certain  specific  pecu- 
niary legacies  to  persons  therem  named,  and  then  proceeded,  "  after  the  pay- 
ment of  my  funeral  expenses,  the  payment  of  my  just  debts  and  the  payment 
of  the  legacies  aforesaid,  I  give,  devise  and  bequeath  unto  my  son,  W  illiam 
Johnson,  all  the  rest  and  residue  of  my  estate,  real  and  personal,  wherever 
the  same  may  be  situated."  Held,  that  the  legacies  were  charged  upon  the 
real  estate,  and  the  residuary  legatee,  by  taking  possession  thereof  under 
and  by  virtue  of  the  will,  became  personally  liable  for  the  payment  of  the 
legacies  without  any  express  promise  by  him.    Stoddard  v.  Johnson 606 

LEGATEE  —  AppHeation  for  a  portion  of  a  legacy  for  the  support  of —  2  B. 
8. ,  98,  §§  82,  83  —  what  must  be  shown  to  authorize  tJie  order,  ]  1.  The  respond- 
ent, a  legatee  for  life  in  the  rents,  etc.,  of  certain  property  devised  by  the 
will  of  appellant's  testator,  applied  to  the  surrogate  to  be  allowed  to  receive 
such  part  of  the  legacy  as  was  necessary  for  her  support,  under  the  statute 
authorizing  the  surrogate  to  allow  this  to  be  done,  upon  it  appearing  to  him 
that  the  assets  in  the  hands  of  the  executor  exceed,  by  one-third,  all  debts, 
etc.,  then  known,  upon  the  execution  of  a  satisfactory  bond  for  the  return 
of  such  portion,  with  interest,  whenever  required.  A  bond  was  tendered  by 
the  petitioners  conditioned  for  the  refunding  of  such  moneys  ''as  may  be 
necessary  to  enable  the  executors  to  pay  and  discharge  the  debts  of  the  testa- 
tor, and  the  legacy  having  priority  to  hers." 

'  Upon  appeal  from  an  order  made  by  the  surrogate  directing  the  payment 
to  the  petitioner  of  a  portion  of  her  legacy,  hdd,  that  in  order  to  give  juris- 
diction to  the  surrogate,  it  must  appear  that  there  is  a  surplus  of  assets  by  at 
least  one-third,  and  that,  as  in  this  case,  no  proof  on  this  point  appeared  to 
have  been  taken  before  the  surrogate,  the  order  was  unauthorized. 

Barnes  v.  BAiiNss 288 

2. Bond -^ form  ofJ\    That  the  bond  did  not  conform  to  the  statute, 

which  required  it  to  be  conditioned  for  the  refunding  of  the  money. wAdTi^iw 
reqiMred,  and  not  simply  if  necessary  for  the  payment  of  debts  and  prior 
legacies.    Id. 

LETTERS  PATENT  —  For  lands  formerly  used  for  the  canals  of  this  State 
and  declared  abandoned — are  presumed  to  have  been  regularly  issued. 

See  People  v.  Stephens 17 

LEVY — By  sheriff —  when  sufficient  to  sustain  replevin  or  action  for  con/oer- 
sion.]  1.  A  sheriff,  by  virtue  of  an  execution  against  one  Alvord,  levied 
upon  property  belonging  to  his  wife. 

Held,t]mt  tne  act  oi  the  sheriff  in  levying  upon  the  property  was  such  an 
exercise  of  dominion  over  it  as  would  sustain  an  action  for  its  conversion 
or  one  of  replevin,  although  there  was  no  actuid  removal  of  the  property. 

Alvord  «.  Haynes 26 

2. Liability,  cUthoitgh  interest  sold  amounted  to  nothing.]  That  his  lia- 
bility was  not  affected  by  the  fact  that  he  claimed  to  levy  upon,  and  adver 
tised  for  sale  the  interest  of  the  husband  alone,  when  the  husband  had,  in 
fact,  no  interest  therein.    Id. 

8. Plaintiff  in  judgment  —  when  responsible  for  acts  of  sheriff.    The  facts 

that  the  plaintiff,  in  the  judgment,  directed  the  sheriff  to  get  the  executions, 
and  consulted  and  advised  with  him  and  approved  of  his  making  the  levy, 
are  sufficient  to  sustain  a  verdict  against  him.   Id, 
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UOENSE  —  JParol  agreement — toTien  it  enures  as  a  license.]  Although  a  parol 
agreement,  having  the  effect  of  giving  an  easement  in  lands,  is  void  under 
the  statute  of  frauds,  yet  it  may  be  valid  as  a  license  and  protect  parties 
acting  thereunder  from  being  guilty  of  trespass,  and  the  property  put  by 
them  on  the  land  from  being  deemed  fixtures. 

Cayuqa  Railway  Co.  v.  Niles 170 

UEN  —  Notice  of  lien  by  laborers  and  material-men  against  railroad  company  — 
what  must  be  shown  to  establish  lien  —  Chap.  402  (?f  1854  and  chap.  629  of  1870.] 
One  Robertson  entered  into  a  contract  with  the  defendant,  a  railroad  com- 
pany, to  construct  fortv-seven  miles  of  its  road,  and  thereafter  entered  into  a 
contract  with  one  McGraw,  by  which  the  latter  agreed  to  construct  a  portion 
thereof.  Subsequently,  McGraw  having  failed  to  pay  his  laborers  ana  others 
who  had  furnished  materials,  the  latter  filed  notices  as  provided  by  section 
4  of  chapter  402  of  the  Laws  of  1854,  as  amended  by  section  1  of  chapter 
529  of  1870,  and  to  foreclose  these  this  action  was  brought  against  the  com- 

Sany  and  McGraw.    At  the  time  the  notices  were  filed  nothing  was  due  to 
IcGraw. 

HM,  that  as  nothing  was  due  to  McGraw  at  the  time  the  notices  were 
filed,  the  company  were  not  liable  to  pay  the  amounts  therein  set  forth. 

That,  to  render  the  company  liable,  it  must  also  be  shown  that  it  was,  at  the 
time  of  the  filing  of  the  notices,  indebted  to  Robertson  on  its  contract  with 
him.    Sampson  «.  Buffalo,  N.  Y.  aijd  P.  R  Co 280 

When  taxes  in  New  York  dty  became. 

See  Skidmobb  «.  Hart 441 

Whoma^  ereaite  it  under  chapter  ASS^  of  1862 —  Canalboat — af)es»el 

within  the  meaning  of  the  law. 

See  Fraligk  v.  Bbtts * 682 

Mortgage  given  to  secure  future   advances  —  ctdvances  mctde  afti&r 

(Utaching  of  subsequent  liens  —  a/re  subject  to  such  Hens. 

&e  Hall  e.  Crousb 667 

Of  collector's  bond—  resembles  judgment  not  mortgage  lien. 

See  Ufham  v.  Paddock 171 

UFB  IN&XmASCE : 

See  Insubance. 

LIMIT ATIOK  —  Cf  time  to  bring  an  action  on  a  policy  of  inmrance — ofter 
its  refoTTTuUion.]  The  policy  of  insurance  contained  a  clause  providing  uiat 
the  companv  should  only  be  liable  for  any  deficiency  that  might  remain  after 
the  plaintiff  had  exhausted  the  primary  security,  which  clause,  on  action 
brought,  was  stricken  out.  The  policy  also  provided  that  no  suit  or  action 
for  the  recovery  of  any  claim  by  virtue  of  the  policy  should  be  sustainable 
in  any  court,  unless  it  was  brought  within  twelve  months  after  the  lose  had 
occurred. 

Heldt  that  the  clause  in  the  policy  as  written,  requiring  the  primarv  secur- 
itv  to  be  first  exhausted,  was  inconsistent  with  such  a  provision,  and  that  it 
did  not,  therefore,  apply  to  the  case  of  insurance  of  th^  interest  of  a  mort- 
gagee; that  under  the  contract,  as  it  wad  claimed  to  be  by  plaintiff,  the  cause 
of  action  did  not  accrue  until  the  entry  of  the  judgment  reforming  the  policy. 
Hat  v.  Stab  Fire  Insuraiyob  Cohpant 4M 

LOCOMOTIVE  —  Duty  of  railroad  as  to  condition  of —  company  bound  to  um 
the  known  and  recognized  appliances  for  preventing  the  escape  of  sparks  there- 
from, and  such  as  are  best  adapted  for  that  purpose. 

See  Bevtbr  v.  Delaware  and  Hudson  Canal  Co 254 

LOSS  —  Proof  of — on  one  of  several  policies  in  the  same  companv  on  the  same 
property,  payable  to  the  same  person -—when  sufficient  for  all  —  Insurance  of 
party  *'  as  interest  may  appear" —  effect  of — ILoss  payable  to  A  B — entities 
ABto  rei^over  the  entire  amount,  though  in  excess  of  his  individtuU  loss. 

See  Dakin  v.  Liv.  and  London  and  Globe  Ins.  Co 128 
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MAINTENANCE  AND  SJIPTORT  —  Aagignment  of  property,  in  eonsid- 
eraMon  of  a  eovenantby  the  assignee  to  support  the  assMnor  —  does  not  constitute  a 
trusit.'\  This  action  was  brought  by  the  plaintiff,  as  receiver  of  one  C, 
appointed  in  proceedings  supplementary  to  an  execution  issued  upon  a  judg- 
ment recovered  against  the  latter.  After  the  creation  of  the  debt  upon 
which  the  Judgment  was  recovered,  C.  entered  into  a  written  agreement 
with  one  8.,  his  son-in-law,  by  which  he  conveyed  to  S.  all  his  personal  prop- 
erty and  a  contract  for  the  purchase  of  land,  amounting,  in  all,  in  value^  to 
about  $2,100;  and  S.  agreed,  in  consideration  thereof  to  support  the  said 
C.  during  his  life,  and  his  minor  son  until  he  attained  the  age  of  sixteen 
years,  and  to  send  the  latter  to  a  common  school 

In  this  action,  brought  by  plaintiff  to  annul  the  transfer,  sell  the  property 
and  pay  the  debt  from  the  avails,  the  court  held  that  the  transfer  was,  in 
fact,  an  assignment  of  said  propertv  in  trust  for  the  use  of  C,  and  such  trust 
was  void  as  against  the  creditors  of  the  latter.    Hdd,  that  this  was  error. 

HuNaERFORD  «.  Cartwriqht 647 

Abandonment  of  husband  by  wife  —  right  of  wife  to  compel  a  provision 

for  her  maintenance. 

SeeNoJuv.  Nob 436 

MALIGE — Inference  as  to  in  an  action  for  maMcUms  proseouUon. 

See  Jennings  d.  Dayidbon 893 

MAUCIOTTS  PBOSECUnON — Action  for — mfOJice — inference  as  to, 

See  Jennings  v.  Dayidson 398 

MANAGING  AGENT  -—  Cf  corporation  —  who  is  ^for  (he  purpose  of  service 
ofsunMnons.]  One  Treat,  the  president  and  superintendent  of  a  street  rail- 
w^  in  Auburn,  was,  on  June  1, 1876,  employed  by  the  president  of  the 
defendant,  a  steam  railroad  company,  to  superintend  the  running  of  horse 
cars  on  a  portion  of  defendant's  road  not  yet  completed.  Treat  had  no 
authority  to  make  contracts  for  the  defendant,  except  to  purchase  horses 
and  feea;  nor  had  he  any  control  over  or  knowledge  of  the  affairs  of  the 
defendant,  or  its  books;  his  employment  was  to  continue  during  the  presi- 
dent's pleasure. 

EM,  that  a  summons,  in  an  action  against  the  defendant,  could  not  be 
served  upon  him  as  its  "  managing  agent." 

Emerson  v.  Auburn  and  Owasco  Lake  R  R.  Co 160 

MANDAMXTS —  Canal  Appraisers — refusal  to  make  return  to  canal  boa/rd.\ 
Upon  an  appeal  by  a  claimant  to  the  canal  board  from  a  decision  of  the  Canal 
Appraisers,  the  latter  refused  to  make  a  return  to  the  appellate  tribunal,  on 
the  grounds,  first,  that  the  appeal  Was  not  taken  in  time ;  and,  second,  that 
the  relator  had  settled  his  claim  and  given  a  release  in  full  therefor. 

Held,  that  both  of  these  questions  were  to  be  considered  and  decided  by  the 
appellate  tribunal,  and  not  by  the  Canal  Appraisers,  and  that  a  mandamus 
should  issue  compelling  the  appraisers  to  make  the  required  return. 

People  ex  rel.  Freer  v.  Canal  Appraisers 64 

MAPS — Fees  paid  for  prepara^on  of  cannot  be  taxed  as  disbursements. 

See  Provost  v,  Parrbll 303 

MARRIED  WOMAN  — Services  rendered  by — husband  must  maintain  action 
for.]  1.  This  action  was  brought  by  the  plaintiff,  a  daughter  of  David  Quack- 
enbush,  deceased,  against  his  executor,  to  recover  for  services  rendered  by 
her  in  attending  upon  her  father  during  his  last  illness,  she  being  then  mar- 
ried and  living  with  her  husband.  Hdd,  that  the  husband,  and  not  the  plain- 
tiff, was  the  proper  person  to  bring  the  action.    Cugk  v.  Quagkenbush  ....  107 

2. Statute  of  limitations  —  Mutual  amount  —  proof  of]    She  also  claimed 

to  recover  for  services  rendered  before  her  marriage,  to  which  the  statute  of 
limitations  was  pleaded.  To  remove  the  bar  of  the  statute,  she  proved  an 
account  in  which  she  had  charged  her  father  with  the  services,  and  credited 
him  with  various  amounts,  the  credits  being  for  such  articles  as  a  father  would 
naturally  give  to  a  daughter  living  with  him,  although  of  age.  No  account 
was  kept  by  her  father.    Held,  t£it  the  simple  presentation  of  an  account 

Huw— Vol.  XIH         92 
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containing  such  credits  to  the  executor  was  not  sufficient;  that  an  account  of 
her  father  against  her  should  be  regularly  proved,  in  order  to  have  the  effect 
of  taking  the  case  out  of  the  statute.    Id, 

3. lAdbilUy  of,  on  Tiote,  when  h&r  hutband  has  entire  control  of  her 

businessA  An  action  was  brought  to  recover  the  amount  of  a  promissory 
note  maae  by  the  defendant,  a  married  woman,  who  owned  a  farm  of  330 
acres,  on  which  she  lived  with  her  husband.  He  had  no  property,  but  carried 
on  the  farm  for  her  and  bought  and  sold  whatever  he  pleased,  using  her 
money  by  her  consent.  Every  thine  he  bought  became  hers.  The  pro- 
ceeds of  the  note,  as  soon  as  received,  were  given  by  her  to  her  husband, 
and  were  not  used  by  him  for  plaintiff's  benefit  or  that  of  her  separate  estate. 

Held,  that  the  defendant  was  en^ged  in  carrying  on  the  business  of 
farming  through  her  husband,  actmg  as  her  agent,  and  that  she  was 
liable  for  the  amount  of  the  note.    Smith  v.  Kennedy 9 

4. Action  upon  bond  given  by  —  campUUntin — tohat  aUegation  it  must 

contain,]  In  an  action  against  a  married  woman  and  her  husband  upon  a 
bond  executed  by  them,  it  is  sufficient  if  the  complaint  allege  the  execu- 
tion, and  delivery  thereof  by  the  defendants  to  the  plaintiff,  and  set  forth  a 
copy  of  the  bond.  It  is  not  necessary  that  it  should  contain  any  allegation  as 
to  her  separate  property  or  business.    Broome  v,  Tatlor 841 

5. Gonveycunce  by — under  chap.  90  of  1860 — cuaent  of  huiband  to  — 

effect  of  fadlure  <?/.]  Under  section  8  of  chapter  90  of  1860,  providing 
that  "  any  married  woman  possessed  of  real  estate  as  her  separate  property 
may  bargain,  sell  and  convey  such  property,  and  enter  into  any  contract  in 
reference  to  the  same;  but  no  such  conveyance  or  contract  shall  be  valid 
without  the  as&ent  in  writing  of  her  husband^*,  a  conveyance  by  a  married 
woman  of  her  real  estate  was  good  as  against  all  the  world  but  her  husband. 

The  assent  of  the  husband  need  not  be  given  prior  to,  or  at  the  time  of  the 
delivery  of  the  deed,  but  may  be  subsequent  thereto. 

Wing  v,  Schramm 877 

MABITIME  UEK  —  Chapter  482  of  1862  —  constitutionality  of^  who  may 
create  a  Hen  under  —  Canal  boat — a  veieel  within  the  meaning  of  the  act. 

See  Fralick  t.  Bbtts 632 

MABSHALLINa  OF  ABB'EnSS  —  Bond  signed  by  partners  individually— 
when'it  constitutes  a  firm  obligation — remedy  against  the  individuals  and  also 
against  the  receiver  of  the  firm,]  In  April,  1873,  two  mills  in  the  State  of  Con- 
necticut were  indebted  to  the  firm  of  Hoyt,  Spragues  &  Co. ,  in  the  sum  of 
$1,000,000,  the  payment  of  which  was  guaranteed  to  Uiem  by  one  Chapin; 
one  of  the  members  of  the  firm,  acting  in  behalf  of  the  firm  and  of  Chapin, 
applied  to  certain  banks  for  the  purpose  of  procuring  a  loan  of  $600,000, 
which  loan  was  made  upon  the  execution  of  a  joint  and  several  bond  for  that 
sum  by  Chapin  as  principal,  and  by  the  individual  members  of  the  firm  of 
Hoyt,  Spragues  <&  Co.,  as, sureties,  and  of  a  mortgage  as  collateral  thereto, 

fiven  by  Chapin.  The  nioney  arising  from  the  loan  was  applied  upon  the 
ebt  guaranteed  by  Chapin.  Subsequently  the  firm  of  Hoyt,  Spragues  &  Co. 
became  insolvent,  and  default  having  been  made  in  payment  of  the  interest, 
the  mortgage  was  foreclosed.  In  this  proceeding  it  was  sought  to  recover 
from  the  receiver  of  the  firm  assets,  the  deficiency  arising  upon  the  sale. 

Held,  that  as  the  bond,  although  signed  by  the  members  of  the  firm,  as 
individuals,  was  in  fact  given  to  secure  the  payment  of  a  debt  due  to  the 
firm,  and  was  for  its  benefit,  it  was,  therefore,  a  firm'  obligation,  and  was 
payable  out  of  its  assets. 

Held,  further,  that  the  fact  that  actions  had  already  been  commenced  in 
this  court  against  the  surviving  sureties,  and  the  executors  of  those  who  were 
dead,  did  not  prevent  its  enforcement  against  the  firm. 

Berkshire  Woolen  Co.  v,  Juillard 607 

By  receiver  of  partnership  —  bond  signed  by  pa^-tners  individually — 

toTien  it  constitutes  a  firm  obligation. 

See  Bbrkbhirb  Woolen  Co.  v,  Juillard 607 

KASTBB  AND  SERVANT : 

See  Principal  and  Agent. 
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lOiMOBANDA—  When  admissible  in  evidence.]  Upon  the  trial  of  this 
action,  brought  by  the  plaintiff  to  recover  for  the  breach  of  a  contract  made 
with  her  by  the  defendant's  predecessor,  the  principal  issue  of  fact  was  as  to 
the  genuineness  of  the  signature  of  the  school  commissioner,  Strough,  to  a 
certificate  that  she  was  qualified  to  teach.  Upon  the  trial  Strough  was  called 
as  a  witness,  and  testified  that  to  the  best  of  his  knowledge  and  belief  he  did 
not  sign  or  issue  the  certificate.  He  also  testified  that  he  kept  a  book,  in 
which  he  entered  the  certificates  issued  by  him  during  the  month  in  which 
the  certificate  in  question  bore  date.  The  counsel  for  defendant  produced 
this  book  and  offered  it  in  evidence  to  show  that  it  contained  no  entry  of  the 
certificate  in  question.  Upon  plaintiff's  objection,  the  book  was  excluded. 
Held,  that  its  exclusion  was  error. 

The  counsel  for  defendant  asked  Mr.  Strouffh  whether,  during  his  term  of 
office,  he  was  accustomed  to  issue  such  certificates  except  upon  a  personal 
examination  of  the  applicant,  which  question  was,  upon  the  objection  of 
plaintiff's  counsel,  excluded.     Held,  that  this  was  error. 

Morrow  v.  Ostr^ndbr 219 

MILL  OWNE&S  —Bights  of,  as  to  detention  of  water.]  1.  The  defendant 
was  the  owner  of  a  dam,  and  drew  therefrom  water  to  run  his  mill,  and  the 
plaintiff  drew  water  from  a  dam  situated  on  the  same  stream,  below  that  of 
the  defendant.  The  surplus  waters  from  defendant's  dam  was  sufiicient  to 
furnish  the  supply  needed  for  the  plaintiff 's  mill,  except  in  times  of  drought, 
when  defendant  was  obliged  to  shut  the  gates  of  his  mill  during  the  night  to 
accumulate  a  supply  for  Uie  next  day,  thereby  cutting  off  the  supply  from 
plaintiff 's  mill  during  the  time  defendant's  reservoir  was  filling.  Defendant's 
mill  was  run  only  during  the  day,  while  that  of  plaintiff  was  run  night  and 
day.  In  an  action  brought  to  restrain  the  defendant  from  cutting  off  the 
flow  of  water  during  the  night,  the  referee  found  that  the  detention  was 
necessary,  and  for  the  sole  purpose  of  enabling  the  defendant  to  propel  its 
machinery  during  the  day,  and  that  such  detention  and  use  of  the  water  was 
reasonable.  Heid,  that  the  injury  sustained  bv  the  plaintiff,  by  reason  of 
such  detention,  was  one  for  which  the  law  afforded  no  remedy. 

BuLLARD  o.  Saratoga  Yxgtort  Mfg.  Co 43 

9. Burden  of  proof  as  to  the  amount  used.].    The  plaintiff  was  only 

entitled  to  the  use  of  a  limited  quantity  of  water.  Held,  tnat  it  rested  upon 
him  to  show  that  the  quantity  used  by  him  was  less  than  that  to  which  he 
was  entitled.    Id. 

MISJOINDEB  —  Cf  counts  in  indictment.]  Where  it  is  claimed  that  there 
is  a  misjoinder  of  counts  in  an  indictment  because  the  first  count  charges  a 
misdemeanor  only,  and  the  second  count  a  felony,  the  proper  remedy  is  to  put 
the  district  attorney  to  his  election,  or  to  ask  the  court  to  give  proper  instruc- 
tions to  the  jury  as  to  their  verdict;  such  misjoinder  does  not  entitle  the 
defendant  to  have  the  indictment  quashed,  except  in  the  discretion  of  the 
court.    People  bx  rbl.  Phelps  v.  General  Sessions 896 

MO&TGAOE  —  Beeording  acts  —  alignment  —  laterU  defect  in  acknowledgment 
—  effect  of — discharge  of  mortgage  by  mortgagee,  after  assignment  of  ]  1.  In 
March,  1878,  one  R.  was  the  owner  of  premises  subject  to  a  mortgage  for 
$8,000  held  by  one  Aymar.  R.  desiring  to  raise  more  money,  a  mortgage  for 
$7,000  was  executed  to  one  Pardee,  dated  March  25,  1878,  and  recorded 
April  4,  1878,  but  Pardee  having  refused  to  make  the  loan  the  plaintiff 
agreed  to  advance  the  money  and  took  an  assignment  of  the  mortgage  from 
Pardee,  dated  April  16,  1873,  and  recorded  April  17,  1873.  The  acknowl- 
edgment to  this  assiniment,  though  regular  upon  its  face  was,  in  fact,  taken 


by  a  notary  public  of  New  York  county  out  of  nis  county,  to  wit,  in  the  State 
01  New  Jersey,  Subsequently  Aymar  desiring  to  have  his  mt)ney  a  search 
was  made  by  the  Seaman's  Savings  Bank,  which  had  agreed  to  furnish  the 
money,  and  the  Pardee  mortgage  discovered;  thereafter  by  an  arrangement 
between  Pardee  and  R  the  former  executed  a  satisfaction-piece  of  the  mort- 
gage and  an  entry  was  made  bj  the  Register  to  the  effect  that  the  same  was 
discharged  of  record;  the  assignment  to  the  plaintiff  being  then  on  record. 
Subsequently  another  mortffaee  was  given  upon  the  premises  and  the  same 
was  thereafter  assigned  to  aefendant  H.    In  an  action  to  foreclose  plaintiff 's 
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MOBTOAGE  —  OonUnued.  paoi 

mortgage  it  was  claimed  that  the  acknowledgment  to  the  assignment  from 
Pardee  to  plaintiff  was  void  and  its  record  was  not  notice  to  subsequent 
mortgagees. 

Hdd,  that  the  plaintiff  having  acquired  title  to  the  mortgage  which  was 
recorded,  and  the  assignment  and  certificate  of  acknowledgment  being  in 
due  form  apd  recorded,  notice  was  thereby  given  to  all  subsequent  purchiisers 
or  mortgagees  that  he  was  the  owner  thereof,  and  his  rights  were  not  affected 
by  the  discharge  of  the  mortgage  by  the  Register  ; 

That  the  recording  of  the  assignment  to  plaintiff,  as  a  notiee  to  subsequerU 
mortgagees,  was  not  mvalidated  by  proof  that  the  acknowledgment  was  taken 
in  New  Jersey  by  a  notary  public  of  New  York  county,  when  his  certificate 
was  in  due  form  and  purported  to  have  been  taken  in  New  York. 

Hbilbrun  v.  Hammokd 474 

2. Umr^  in  —  by  wham,  after  conveyance  of  the  mortgaged  property,  it 

maybe  set  up.]  One  Nelson,  on  October  13,  1874,  in  pursuance  of  an  usurious 
agreement  entered  into  between  himself  and  the  plaintiff,  executed  and 
delivered  to  it  four  bonds  and  mortgages.  On  February  19,  1875,  he  con- 
veyed the  property  covered  thereby  to  one  L.,  subject  to  the  mortgages.  On 
March  15, 1875,. L.  conveyed  the  same,  subject  to  the  mortgages,  to  W.,  who, 
on  March  23,  1876,  reconveyed  the  premises  to  Nelson,  the  conveyance  not 
being  stated  to  be  subject  to  the  mortgages. 

In  an  action  brought  to  foreclose  the  mortgages,  held,  that  Nelson,  being 
the  **  borrower,"  and  the  mortgages  being  liens  only  upon  his  own  property, 
was  entitled  to  set  up  the  defense  of  usury  and  have  the  bonds  and  the 
mortgages  collateral  thereto  declared  null  and  void. 

Qi^e,  whether,  if  any  of  the  intermediate  grantees  of  the  property  had 
become  bound  for  the  payment  of  the  bond  and  mortgage,  the  mortgage 
might  not  be  considered  as  collateral  security  for  that  liability,  and  enforce- 
able with  it.    Enigkerbockbr  Life  Inb.  Co.  v.  Nelson 821 

8. Direction  to  pay  pa/rt  of  the  amount  thereby  secured  to  the  heirs  and 

executors  of  the  mortgagee  —  effect  of  assignmefU  by  mortgagee  — payment  to 
assignee.]  One  Benham  conveyed  certain  real  estate  to  one  Pennock,  and 
took  back  a  purchase-money  mortgage  for  $2,800,  as  to  $1,400  of  which  it 
was  provided  that,  as  Benham's  wSe  had  refused  to  join  in  the  deed,  it 
ahouM  be  set  apart  as  an  indenmity  against  her  claim  of  dower,  the  interest 
to  be  paid  to  Benham  during  his  hfe,  and  in  case  he  survived  his  wife,  the 
principal  to  be  paid  to  him  or  his  heirs,  executors  or  administrators;  in  case 
she  survived  him  the  interest  to  be  paid  to  her  during  her  life,  if  she  elected 
to  receive  it  instead  of  claiming  her  dower,  and  if  not,  then  no  interest  to  be 
paid  until  her  death,  but  the  principal  to  be  paid  within  tw^elve  months 
thereafter  to  the  heirs,  executors  or  administrators  of  Benham.  Benham 
assigned  the  mortgage,  and  the  same  was  paid  and  by  the  assignee  satisfied 
of  rocolrd.  The  wife  survived  the  husband  and  elected  to  take  the  interest 
of  $1,400,  instead  of  her  dower.  Aft«rher  death  the  administrator  of  Ben- 
ham brought  this  action,  claiming  that  Benham  had  no  right  to  assign  the 
mortgage;  that  the  $1,400  therein  reserved  was  made  a  trust  fund  for  the 
benefit  of  Benham's  heirs,  and  that  the  payment  to  the  assignee  did  not 
satisfy  the  same. 

Held,  that  the  assignment  by  Benham  was  valid,  and  that  the  payment  to 
the  assignee  satisfied  and  discharged  the  mortgage.    Benham  v.  Pennock.  .  108 

4. Forecloswre,  action  for  —  costs  —  error  ofrtferee  as  to — how  corrected,  ] 

In  an  action  to  foreclose  a  mortgage  the  costs  are  in  the  discretion  of  the 
court. 

Where  a  referee  in  such  a  case  decides  that  the  plaintiff  is  only  entitled 
to  certain  costs,  his  error,  if  any,  can  only  be  corrected  by  an  appeal  from 
the  judgment,  and  not  upon  a  motion.    Losses  v.  Ellis 656 

6. lb  secure  future  advances  — advances  made  after  attaching  of  subse- 
quent Hen.]  A  mortgage  may  be  executed  or  a  judgment  confessed  as  security 
for  future  advances,  to  be  made  in  pursuance  of  a  conteMoraneous  agree 
ment,  and  such  mortgage  or  judgment  will  be  valid  and  effectual  as  against 
subsequent  incumbrancers  having  notice  thereof.  All  advances  made  after 
the  attaching  of  a  subsequent  lien,  by  mortgage  or  judgment,  are  subject  to 
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the  priority  of  the  latter  lien.  The  object  for  which  the  mortgage  is  given 
and  the  amount  of  the  advances  made  may  be  shown  by  parol. 

Hall«.  Crousb 557 

(J.  (^ect  of,  may  be  proved  hy  pa/rci.]  Parol  evidence  is  also  admissi- 
ble to  show  that  the  mortgage  was  given  to  secure  advances  to  be  made  by 
a  party  not  named  in  the  mortgage.    Id. 

7.  Security  for  future  coats  —  may  be  taken  by  attorney,^    The  English 

rule  prohibiting  attorneys  from  taking,  in  advance,  a  security  for  the  pay- 
ment of  the  future  costs  of  the  litigation  is  not  in  force  in  this  State.    Id, 

Foredoture — receiver  of  rents,  etc.,  of  mortgaged  premises  — what  per- 
sons in  possession  m^y  object  to  his  appointment. 

SeeBMiTKv.  Tiffany » 672 

Given  by  purchaser,  on  sale  of  infants  real  estate— warU  of  title  in 

infanX—  no  defense  to. 

See  Pabkimson  v.  Jacobson 817 

MORTGAGE ; 

See  Chattbl  Mobtgagb. 

MOTION  —  To  vacate  order  of  a/rrest —  denied,  toith  leave  to  renew  —  renewal 
of  motion  after  judgment. 

See  Mills  v,  Rodewald 489 

Not  proper  remedy —  to  correct  error  as  to  costs  in  action  to  foreclose  a 

morigage. 

See  LoBSEB  v.  Ellis 656 

MXTNICIPAL  QOB^POBJlTLOIS -- Chmmissioners  of  assessment— affidavit 
may  be  ordered  heard  after  report  made.]  1.  The  commissioners  of  estimate 
and  assessment,  acting  under  chapter  488  of  1862,  had,  after  hearing  the  par- 
ties interested,  prepared  their  report  and  a  motion  to  confirm  the  same  had 
been  duly  noticed.  At  this  stage  of  the  proceedings,  upon  the  application 
of  certain  of  the  parties  interested,  the  court  granted  an  order  directing  that 
certain  afildavits  should  be  submitted  to,  and  considered  by,  the  commis- 
sioners, or  that  the  same  should  be  used  upon  the  motion  to  confirm  the 
report  of  such  commissioners  as  the  corporation  counsel  should  prefer.  Held, 
that  the  order  was  proper  and  should  be  affirmed. 

Mattbb  of  Depabtmbnt  op  Public  Works 488 

2. lAabiUty  of,  for  accident  caused  by  obstruction  in  highways  —for  injury 

occasioned  by  accident  A  The  defendant  placed  on  the  west  side  oi  Mo|iawk 
street,  in  the  city  of  Cohoes,  a  hydrant,  projecting  several  inches  beyond  the 
curb,  with  an  iron  nozzle  on  the  side  nearest  the  street,  which  projected  sev- 
eral inches  over  the  road-bed,  at  the  height  of  about  two  feet.  On  the  oppo- 
site side  of  the  street  the  defendant  had  negligently  allowed  to  accumulate 
a  pile  of  ashes  twenty  feet  along,  ten  feet  wide  and  three  feet  high,  the  space 
between  the  pile  and  the  west  curb  being  about  twenty  feet. 

Plaintiff's  horse,  which  he  was  driving  before  a  sleigh,  took  fright  and  ran 
along  the  street  in  the  direction  of  the  hydrant;  plaintiff  was  unable  to  guide 
or  direct  him  with  precision;  at  that  time  a  wagon  was  passing  the  hydrant 
in  an  opposite  direction,  leaving  a  space  of  about  twelve  feet  between  it  and 
the  hydrant;  plaintiff's  horse,  in  passing  through  this  space,  struck  the 
hydrant  or  its  nozzle,  with  the  cross-bar  of  the  sleigh,  whereby  the  plaintiff 
was  thrown  therefrom  and  injured.  Plaintiff  used  his  best  endeavors  to 
guide  and  control  his  horse,  which  was  blind,  and  was  guilty  of  no  negli- 
gence which  contributed  'to  the  accident.  This  action  was  brought  to 
recover  damages  for  the  injuries  sustained.  Held,  that  the  facts  of  the  case 
justified  a  finding  by  the  referee  that  the  defendant  was  negligent  in  allow- 
ing the  pile  of  ashes  to  accumulate  and  remain  in  the  street,  and  in  erecting 
and  maintaining  the  hydrant  so  that  it  and  its  nozzle  projected  into  the  street, 
and  that  the  plaintiff  was  entitled  to  recover.     Ring  v.  Citt  of  Cohobs.  ...    77 

3. BUnd  horse.]    That  the  fact  that  the  plaintiff's  horse  was  blind,  and 

that  the  accident  occurred  while  it  was  running  away,  did  not  relieve  the 
defendant  from  the  liability  imposed  by  its  negligence,  so  long  as  it  appeared 
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that  the  plaintiff  was  blameless  and  free  from  any  negligence  contributing 
to  the  accident.    Id. 

4. Duty  of  municipal  corporation  as  to  streets.^  In  making  improve- 
ments in  the  public  streets,  and  in  keeping  them  in  repair,  the  officers  of  the 
municipality  are  bound  to  act  with  due  regard  to  the  safety  of  travelers; 
and  for  any  neglect  or  omission  of  duty  in  that  regard,  an  action  will  lie  by 
any  person  specially  injured  thereby.     Id. 

5. Liable  for  combined  result  of  negligence  and  accident.]    It  is  the  duty 

of  a  municipalitv,  bound  to  construct  and  maintain  highways,  to  provide 
for  the  reasonable  safety  of  travelers  in  reference  to  such  accidents  as  may 
be  expected  to  happen  therein ;  and  when  a  traveler  is  not  in  fault,  but  an 
injury  happens  to  him,  which  is  the  combined  result  of  accident,  and  of 
negligence  attributable  to  Uie  municipality  because  of  its  omission  to  keep  the 
road  in  repair,  the  latter  will  be  held  liable  for  the  damages  occa<iioned 
thereby,     td. 

6 Common  council  of  Rochester— power  of  over  fire  department.]    A 

committee  of  the  common  council  of  the  city  of  Rochester  directed  the  fire 
department  of  the  city  to  assemble  in  front  of  the  city  hall,  at  midnight,  on 
the  8l8t  of  December,  1875,  to  celebrate  the  incoming  of  the  centennial  year. 
This  action  was  brought  to  recover  damages  for  injuries  sustained  by  plain- 
tiff who  was  struck  by  one  of  the  hose  carts  through  the  negligence  of  the 
driver. 

Held,  that  the  common  council  had  no  authoritv  to  direct  the  fire  depart- 
ment to  so  assemble,  and  the  city  was  not  responsible  for  injuries  occasioned 
thereby.     BitfiTH  v.  City  of  Rochester 214 

7.  Liability  of  city  for  negligence  of  a  member  of  the  fire  department.] 

That  even  if  the  common  council  had  authority  lo  so  direct,  y©t  the  city  would 
not  be  liable  for  the  negligence  of  a  member  of  the  fire  department  while 
engaged  in  the  performance  of  his  legitimate  duty  as  such,  whether  in  exer- 
cising, as  directed  by  the  common  council,  or  in  endeavoring  to  prevent  or 
extinguish  a  fire.    id. 

8. Acquisition  of  fee  of  land  by  city  —  uses  to  which  it  may  apply  it.]    By 

chapter  547  of  1864,  the  city  of  Buffalo  was  authotized  to  lay  out  a  public 
ground  for  the  purpose  of  maintaining  and  protecting  a  sea-wall  or  break- 
water along  the  shore  of  Lake  Erie,  and  to  acquire  title  in  fee  to  the  neces- 
sary lands  by  compulsory  proceedings  and  by  conveyances.  The  act  provided 
that,  upon  payment  or  tender  to  the  owner  of  the  compensation  awarded  for 
said  land,  the  fee  thereof  should  vest  in  the  city  for  the  said  purpose.  Sub- 
sequently, the  defendant,  acting  in  pursuance  of  a  permit  from  the  common 
council,  laid  its  track  upon  the  said  land  and  used  the  same  for  its  road. 
This  action  of  ejectment  was  brought  by  the  plaintiff,  who  owned  a  portion 
of  the  latfd  When  it  was  taken  by  the  city,  claiming  that  the  city  could  con- 
fer, and  the  plaintiff  acquire,  no  right  to  use  the  land  for  that  purpose  ;  and 
that,  as  against  defendant,  plaintiff  was  entitled  to  its  possession. 

Held,  that  as  the  fee  was  vested  in  the  city,  and  as,  under  no  circumstances, 
could  the  land  revert  to  the  plaintiff,  he  had  no  greater  right  to  complain  of 
the  use  of  the  land  by  the  defendant  than  an^  other  citizen.  That  in  any 
event  an  action  in  ejectment  could  not  be  maintained. 

Sweet  v.  Buffalo,  N.  Y.  and  Phil.  Ry.  Co 648 

Violation  of  ordi?iance  of  city  of  Rochester  —  no  length  of  time  of  imprison- 
ment for,  prescribed  by  common  council  — poioer  to  imprison  in  jail  does  not 
ay,thorize  imprisonment  in  penitentiary. 

See  Merkeb  v.  City  of  Rochester .' 157 

Ordinances  of — power  of  policeman  to' arrest  for  violation  of 

*    See  Hennbssy  v.  Connolly 178 

Brooklyn  — justice  of  the  peace  in  — jurisdiction  of. 

See  Gbraty  v.  Rbid 818 

Warden  of  dty  prison.  New  York  city — pviUe  officer  —  action  against — 

cohere  triable. 

iS90  COWBN  1?.  QuiNN 844 
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Oity  of  Brooklyn — vacating  oMessmenU  in  —  burden  of  proof —  9ecHon 

18  of  chapter  688  of  1875. 

See  Mattbb  of  Mead 349 

Taxes  in  New  York  dty —  wTien  they  become  a  lien  —  covenant  for  pay- 
ment of —  construction  of 

See  Skidmorb  v.  Hart 441 

Superintendent  of  department  of  buildings  tn  New  York  —  UabUity  of, 

for  neglect  cf  official  duty,  to  person  injured  thereby. 

See  Connors  v.  ADamb 427 

A  dvil  justice  in  New  York —  not  an  officer  or  employe  of  the  city  govern- 
ment under  section  05  of  chapter  835  of  1873. 

See  Peoplb  ex  rel.  Phelps  v.  General  Sessions 896 

Mutual  ACCOUNT  —  Proo^ of.].  A  married  woman  claimed  to  recover 
for  services  rendered  before  her  marriage,  to  which  the  statute  of  limita- 
tions was  pleaded.  To  remove  the  bar  of  the  statute,  she  proved  an  account 
in  which  she  had  charged  her  father  with  the  services,  and  credited  him 
with  various  amounts,  the  credits  being  for  such  articles  as  a  father 
would  naturally  give  to  a  daughter  living  with  him,  although  of  age.  No 
account  was  kept  by  her  father.  Meld,  that  the  simple  presentation  of  an 
account  containing  such  credits  to  the  executor  was  not  sufficient;  that  an 
account  of  her  father  against  her  should  be  regularly  proved,  in  order  to 
have  the  effect  of  taking  the  case  out  of  the  statute. 

CuoK  V,  Qcackenbush 107 

NEG-UOENCE —  Fire  started  by  sparks  from  engijie.]  1.  In  an  action  to 
recover  damages  for  the  burmn^  of  woodland,  by  a  fire  started  by  the 
negligence  of  a  railroad  company  in  allowing  sparks  and  coals  to  escape  from 
its  engines,  the  plaintiff  is  not  required  to  prove  which  one  of  the  defend- 
ant's engines  set  the  fire.    Bbvier  v-  Delaware  and  Hudson  Canal  Co.  254 

2.  Identijication  of  engine.]    Where  he  is  unable  to  identify  the  engine 

that  set  the  fire,  by  name  or  number,  or  by  any  other  designation,  if  he 
prove  either  by  the  manner  in  which  it  was  operated  or  by  the  extent  to 
which  it  scattered  fire  that  it  was  so  far  out  of  repair  as  to  charge  the 
company  with  negligence,  it  is  sufficient.     Id. 

8. Duty  of  railroad  as  to  condition  of  engine.]    The  counsel  for  the 

defendant  requested  the  court  to  charge  that  the  defendants  were  not  bound 
to  use  any  other  appliances  than  such  as  are  known  in  practical  use.  The 
court  so  charged,  adding:  "that  is,  the  known  and  recognized  means  for 
preventing  the  escape  of  sparks  from  a  locomotive,  and  such  as  are  best 
adapted  to  that  purpose."  Bcld^  that  the  qualification  added  by  the  court 
was  proper.    Id. 

4 Putting  out  fire.]    The  court  chars^ed  that  the  plaintiff  was  not 

bound  to  use  extraordinary  means  to  extinguish  or  prevent  the  spread  of  the 
fire.    Held,  that  this  was  proper.    Id. 

5. Contributory  7iegUgence.]    The  defendant's  counsel  requested  the 

court  to  charge  that,  if  the  plaintiff  allowed  dry  limbs,  brush,  grass  and  other 
combustible  matter  to  lie  and  accumulate  on  his  premises  adjacent  to  the 
line  of  the  railroad,  and  that  if  such  accumulation  contributed  to  produce 
the  fire,  by  means  of  which  the  premises  were  burned  over,  he  was  not  enti- 
tled to  recover.  Held,  that  the  request  was  properly  refused ;  that,  whether 
or  not  the  plaintiff  had  been  guilty  of  negligence  contributing  to  the  injury, 
was  a  question  for  the  jury ;  it  was  not  the  province  of  the  court  to  instruct 
the  jury  that  certain  specified  acts  or  omissions  constitute  negligence.    Id, 

6. Commissioners  of  highways  —  duties  of  as  to  bridges.  ]  The  defend- 
ants, commissioners  of  highwavs,  were  notified,  in  June,  187«5,  that  a  bridge 
was  defective,  no  particular  defect  being  pointed  out.  Within  a  week,  they, 
in  company  with  an  experienced  bridge  builder,  examined  the  bridge  care- 
fully, from  above  and  below,  taking  off  the  planks  and  testing  the  timber, 
but  could  discover  no  defect.  Shortly  after,  they  caused  another  experienced 
bridge  builder  to  examine  it,  and  replace  old  planks  by  new,  where  neces- 
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Bary.  In  the  following  month,  the  bridge  fell  and  injured  the  plaintiff.  The 
accident  was  caused  by  one  of  the  timl^rs  being  rotten  at  the  center,  which 
defect  could  only  be  discovered  by  cutting  the  timber  in  two. 

Held,  that  the  defendants  were  guilty  of  no  negligence,  and  that  the 
plaintiff  was  not  entitled  to  recover.    Hicks  v.  Chaffee 294 

7. Action  for  —  Railroad  oromng — duty  of  one  pamng  oe&r.  ]  The  plain- 
tiff's intestate  was  struck  by  one  of  defendant's  engines  and  killed,  while  driv- 
ing a  team  of  horses  across  one  of  its  tracks.  Upon  the  trial  counsel  for  the 
defendant  requested  the  court  to  charge  that  it  was  negligence  on  the  part  of 
the  intestate,  if  he  approached  the  crossing  at  such  a  rate  of  speed  as  to  be 
unable  to  stop  or  turn  his  horses  aside  before  going  on  to  the  track.  The  court 
charged,  '*  that  if  the  intestate  approached  the  track  at  such  speed  that  he  was 
unable  to  control  or  stop  his  team,  without  making  any  effort  to  apprehend 
the  approach  of  the  train,"  he  was  guilty  of  negligence. 

Held,  that  the  charge  as  requested  was  properly  refused,  and  that  as  modified 
it  was  as  favorable  to  defendant  as  it  was  entitled  to,  except  that  it  was  the 
duty  of  the  plaintiff's  intestate  to  make  such  effort  as  was  reasonable  imder 
the  circumstances  to  ascertain  if  a  train  was  approaching. 

Salter  v.  Utica  and  Black  River  R.  R  Co 187 

8.  LiabUi^  of  owner  of  real  estate  for  acts  of  caniraetar  in  doing  work 

upon  itJ\  The  defendant  made  a  contract  with  one  Clynes  by  which  the  latter 
agreed  to  raise  a  house,  belonging  to  the  former,  four  feet.  The  contractor 
dug  a  trench  in  the  sidewalk  next  to  the  house  about  two  feet  wide  and  of 
about  the  same  depth  and  threw  the  earth  upon  the  sidewalk.  The  excava- 
tion was  left  unguarded  and  the  plaintiff  feU  into  it  and  was  injured.  The 
.defendant  did  not  authorize  the  trench  to  be  dug,  nor  did  he  know  of  its  hav- 
ing been  made  until  after  the  accident.  Its  digging  was  not  necessary  to  the 
performance  of  the  contract.    Hddy  that  the  defendant  was  not  liable. 

The  owner  of  real  estate  is  not  liable  for  acts  of  a  contractor  employed  to 
do  work  upon  it  unless  (1)  the  contractor  is  his  emplove,  or  (2)  unless  the  work, 
as  authorized  by  the  contract,  necessarily  produced  the  injury,  or  (8)  unless 
the  injuries  were  occasioned  by  the  omission  of  some  duty  imposed  upon 
him.    Ryder  «.  Thomas — 296 

9.  Liability  of  country  for  negligence  of  county  treasurer.]    In  the  year 

1875  the  plaintiff  purchased  certain  lots  of  land  in  the  town  of  Jamaica  at  a 
sale,  for  non-payment  of  taxes,  held  by  the  county  treasurer  of  Queens  county, 
in  pursuance  of  chapter  135  of  1873,  and  received  certificates  therefor.  The 
county  treasurer  failed  to  serve  the  notices  of  redemption  upon  the  owners 
and  mortgagees,  as  required  by  the  act.  After  the  time  for  redemption  had 
expired,  the  plaintiff,  his  certificates  not  having  been  redeemed,  tendered  them 
back  to  the  county  treasurer  and  demanded  his  money,  on  the  ground  that  the 
failure  of  the  county  treasurer  to  serve  the  notices  rendered  the  certincates 
void. 

In  an  action  by  him  to  recover  said  amount  from  the  county,  held,  that  the 
county  was  not  aable  for  any  loss  or  damage  which  might  have  occurred  by 
reason  of  the  default  or  neghgence  of  the  county  treasurer  in  the  discharge  of 
the  duties  of  his  office. 

That  the  relation  of  master  and  servant  did  not  exist  between  the  county 
and  its  county  treasurer. 

That  in  conducting  the  said  sale  the  county  treasurer  was  not  in  any  sense 
acting  on  behalf  of  me  county,  but  was  simply  discharging  certain  duties  in 
relation  to  the  impaid  taxes  of  the  town  of  Jamaica,  imposed  upon  him  by 
the  law  under  which  the  sale  was  had. 

De  Grauw  v.  Supervisors  of  Queens  Co 881 

10.  In  order  to  create  liability,  must  contribute  to  or  ca^ise  the  accident.] 

One  Barringer  was  driving,  plaintiff's  intestate  and  himself  being  in  a  one- 
horse  wagon,  on  a  highway  crossing  defendant's  railroad.  While  at  a  safe 
distance  therefrom  they  became  aware  of  the  approach  of  an  engine,  and 
Barringer  at  once  endeavored  to  stop  the  horse,  and  succeeded  in  checking 
him,  he  started  again  and  was  again  brought  under  control,  but  started  a 
third  time  and  ran  into  the  engine.  The  bell  of  the  engine  was  not  rung  as 
required  by  law. 
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In  an  action  to  recover  damages  for  the  killing  of  plaintiff's  intestate,  TuHd, 
that  although  negligence  on  the  part  of  Barringer  could  not  be  imputed  to 
the  deceased,  yet  as  defendant's  neglect  to  ring  the  bell  did  not  contribute  to 
or  cause  the  accident,  the  plaintiff  could  not  recover. 

CoBGRovEf  N.  Y.  Centkal  AND  Hud.  R.  R.  R.  Co 829 

11.  PubUc  officer -^liabiUty  of,  for  n^lect  of  official  duty,  to  person 


injured  thereby  A  The  complaint  in  this  action  alleged  that  the  defendant 
was  the  head  of  the  department  of  buildings  in  the  cit^r  of  New  York ;  that 
it  was  his  duty  to  see  that  all  unsafe  buildings  in  said  city  were  taken  down 
or  made  secure,  and  that  he  was  furnished  with  the  means  necessary  to 
fulfill  the  said  duty;  that  a  building,  known  as  No.  25  Duane  street,  was  so 
injured  by  fire  as  to  render  it  unsafe  and  that  defendant  had  notice  of  its 
condition ;  that  the  said  building  fell  upon  an  adjoining  building  in  which 
the  plaintiff's  intestate  lawfully  was  and  killed  her,  and  asked  judgment  for 
damages  against  the  defendant. 

Hem,  that  a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  suf&cient  to  constitute  a  cause  of  action,  should  be  overruled. 

CoNMOBs  tj.  Adams 427 

12.  Statutes  of  another  State  gimng  right  of  action  for  negligent  kiUing  — 

may  be  enforced  by  administratrix  a/ppointed  in  this  State.]  This  action  was 
brought  to  recover  damages  arising  from  the  death  of  plamtiff  's  intestate,  in 
the  State  of  New  Jersev,  occasioned  by  the  negligence  of  the  defendant,  a 
foreign  corporation.  At  the  time  of  the  accident  there  was  in  force  in  the 
State  of  New  Jersey  a  statute,  similar  to  that  of  this  State,  giving  to  tfie 
personal  representatives  of  the  person  killed  by  the  negligence  of  an^  per- 
son a  right  of  action  for  the  damages  occasioned  thereby.  The  plaintiff 
was  appointed  administratrix  by  the  surrogate  of  New  York. 

JSeld,  that  the  right  of  action  given  by  the  New  Jersey  statute  could  be 
enforced  in  the  courts  of  this  State  by  an  administratrix  appointed  in  this 
State.    Stallkneght  v.  Pennsylvania  R.  R.  Co 451 

18. Contributory — when  question  should  be  submitted  to  thfi  jury.]    At 

KirkviUe,  on  the  defendant's  road,  the  station  and  depot  are  on  the  north 
side  of  the  track,  and  passengers  generally  get  off  on  the  north  side  of  the 
cars.  Along  the  south  side  of  the  track,  and  very  close  to  it,  is  a  ditch. 
The  plaintiff,  a  resident  of  the  place  and  well  acquainted  with  the  situation 
of  the  depot,  attempted  to  get  off  the  train,  on  the  south  side,  at  a  point 
where  the  track  was  intersected  by  a  highway  running  at  right  angles  with 
it,  at  a  time  when  the  train  had  stopped  or  was  running  very  slowly.  Tlie 
conductor,  who  was  on  the  north  side  of  the  train,  not  seeing  the  plaintiff, 
who  was  on  the  lowest  step  of  the  car,  signalled  the  engineer  to  go  on,  and 
by  his  so  doing  the  plaintiff  was  thrown  off  and  injured.  It  was  proved 
that  when  .the  cars  stopped  on  the  highway  it  was  not  unusual  for  parties  to 
alight  from  the  cars  on  the  southerly  side  of  the  train,  which  was  the  side 
nearest  to  the  village. 

Ssld,  that  it  was  error  for  the  court  to  charge,  as  matter  of  law,  that  the 
at^mpt  to  alight  on  the  southerly  side  of  the  train,  did  not  constitute  con- 
tributory negligence ;  that  whether  it  did  or  not,  should  have  been  submitted 
to  the  jury.    Plopper  v.  N.  Y.  C.  and  H.  R.  R  Co 625 

14. Contributory — when  a  question  for  the  jury.']    This  action  was 

brought  to  recover  damages  for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  caused  by  defendant's  negligence.  At  Amboy  the  defendant  had 
four  tracks,  numbered  from  the  souUi  1,  2,  8  and  4;  1  and  2  being  for  passen- 
ger, and  3  and  4  for.  freight  cars.  Upon  land  adjoining  the  southerly  tracks 
owned  by  the  defendant,  it  had  erected  a  station  and  a  plank  sidewalk  lead- 
ing westerly  about  100  feet  to  a  highway.  At  the  time  of  the  accident  the 
plank-waik  was  so  obstructed  with  snow  as  to  be  impassable.  East  of  the 
highway  cattle  guards  had  been  constructed,  the  southerly  two  being  planked 
over  and  the  northerly  two  left  open,  but  the  two  latter  were,  at  the  time  of 
the  accident,  so  filled  and  covered  over  with  snow,  as  to  be  entirely  concealed. 

The  plaintiff's  intestate  who  lived  on  the  aforesaid  highway,  a  few  rods 
northerly  from  the  crossing,  arrived  at  Amboy  in  the  morning  with  two  chil- 
dren, one  about  three  years  old  and  the  other  an  infant,  and  was  assisted  from 
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the  cars  on  the  southerly  side  of  track  Ko.  2;  she  started  to  walk  westerly 
and  diagonally  across  the  tracks  toward  the  highway,  the  shortest  route  to 
her  house;  a  gravel  train  was  approaching  on  track  No.  8;  after  she  had 
walked  about  fifty  feet  she  fell  into  the  cattle  guard  which  was  concealed  by 
the  snow,  and  beiore  she  could  extricate  herself  she  was  run  over  by  the 
gravel  train  and  killed.  If  she  had  not  so  fallen  she  would  have  had  time 
enough  to  cross  the  track  before  the  train  would  have  reached  that  point. 
The  justice  at  the  Circuit  granted  a  nonsuit.  Held,  that  this  was  error  and 
that  me  case  should  have  been  submitted  to  the  jury. 

Hoffman  v.  N.  Y.  Central  and  H.  R.  K.  R.  Co 589 

Turning  cows  on  to  highway  crossed  byratlroad  tr<ick. 

See  Fitch  «.  Buffalo,  N.  Y.  and  Fhil.  RRCo 668 

Common  council  of  Bochester— power  of,  over  fire  department — UabQr 

itiy  of  dtyfor  negligence  of  a  Tnember  of  the  fire  department. 

aee  Sihth  «.  City  of  Rochester 314 

lAainUty  of  municipal  corporation  for  injury  retuUing  from  its  negli- 
gence and  from  accident  combined. 

aee  Rino  v.  City  of  Cohoes 77 

Of  attorney,  in  conducting  suit  —  what  is. 

See  SsnfOUR  v.  Caqobr 80 

KEOOTIABLE  PAPEB: 

See  Promissory  Note. 

NEW  TRIAL  —  on  ground  of  newly-diseorered  eriderice  —  costs  of  former 
trial — mu>st  be  paid  by  appUcant  for. 

See  CoMSTOCK  v.  Dye 118 

granted  on  payment  of  costs  —  where  a  judgment  upon  which  the  judg- 
ment in  the  principal  action' is  recovered,  is  reversed. 

See  Smith  v.  Rbdfibld 489 

Not  necessary  to  move  for,  in  the  County  Court -r  on  appeal  from  a  judg- 
ment entered  on  the  report  of  a  referee  therein. 

See  Kilmer  «.  O'fiiuEN 224 

NEWLT-BISOOVEBEB  EVIDENCE  —  iV^tr  trial,  an.  ground  of— only 
granted  on  paymsnt  of  costs  of  former  trial. 

See  CoMSTOGK  v.  Dye 113 

NEW  TOBK  CITY— Tacees  in— when  they  become  a  lien  — covenant  for 
payment  of.^  1.  On  March  80,  1876,  certain  premises  in  the  city  of  New 
York  were  leased  to  the  defendant  for  ten  years  from  Mav  1,  1875,  the  lat- 
ter agreeing,  during  the  term  of  the  lease,  to  pay  and  discharge  all-  such 
assessments,  extraordinary  as  well  as  ordinary,  as  should  be  levied,  assessed, 
imposed  or  grow  due  and  payable  upon,  out  of  or  for  the  demised  premises, 
and  all  parts  thereof. 

In  New  York  the  assessment  rolls  are  open  for  examination  from  the  sec- 
ond Monday  in  January  to  April  thirtieth,  and  are  returned  to  the  board  of 
supervisors  on  the  first  Monday  of  July  in  each  year,  and  the  amount  of  the 
tax  is  thereafter  set  down  opposite  to  the  items  of  real  and  personal  property 
on  the  list.  Held,  that  the  tax  for  the  year  1875  grew  due  and  became  pa^'able 
after  the  commencement  of  the  term  and  that  the  defendant  was  bound  to  pay 
the  same.     Skidmore  v.  Hart 441 

2. A  civU  justice  in  —  not  an  ofieer  or  employe  of  the  dty  government 

under  ^  95  of  chap.  835  of  1873.]  •  A  civil  justice  of  one  of  the  District 
Courts  in  the  city  of  New  York  is  not  '*  an  officer  of  the  city  government  or 
a  person  employed  in  its  service  "  within  the  meaning  of  section  95  of  chap- 
ter 335  of  1873.     People  ex  rel.  Phelps  v.  Qeneral  Sessions 396 

3. Public  officer- action  against  —  wh&re  triable.]    The  warden  of  the 

city  prison  in  New  York  is  a  public  officer,  and  an  action  brought  to  recover 
damages  for  an  act  done  by  him  in  virtue  of  his  office,  must  be  tried  in  the 
county  of  New  York.    Cowen  v.  Quinn 344 

4. Commissioners  of  assessment — affidaHt  may  be  ordered  heard,  after 
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report  made.]  The  commissiotiers  of  estimate  and  assessment,  acting  under 
chapter  488  of  1882,  had,  after  hearing  the  parties  interested,  prepared  their 
report  and  a  motion,  to  confirm  the  same  had  been  daly  noticed.  At  this 
stage  of  the  proceedings,  upon  the  application  of  certain  of  the  parties  inter- 
ested thfr  court  granted  an  order  directing  that  certain  affidavits  should  be 
submitted  to,  and  considered  by,  the  commissioners,  or  that  the  same  should 
be  used  upon  the  motion  to  confirm  the  report  of  such  commissioners  as  the 
corporation  counsel  should  prefer. 
Meld,  that  the  order  was  proper  and  should  be  affirmed. 
Matter  op  Department  op  Public  Works 483 

Superintefident  of  department  ofbuUdings  in  —  liaMUty  of,  for  neglect  of 

official  duty,  to  person  injured  thereby. 

See  Connors  v.  Adams 427 

NOK-BESrDENT  DEBTOB  —  Fraudulent  conveyance  by  —  what  must  be 
done  by  creditor  before  he  can  attack  it.']  Where  an  action  is  brought  against 
a  debtor  of  the  plaintiff  and  one  to  whom  such  debtor  has  fraudulently  con- 
veyed certain  real  estate,  while  so  indebted,  to  set  aside  such  conveyance 
and  to  satisfy  plaintiff's  claim  from  the  proceeds  arising  upon  the  sale  there- 
of, it  must  be  alleged  in  the  complaint  and  proved  upon  the  trial,  that  plain- 
tiff has  recovered  a  judgment  against  the  debtor  and  has  exhausted  all  avail- 
able legal  remedies  against  him. 

It  is  not  sufficient  to  show  that  the  debtor  is  a  non-resident  of  this  State 
and  has  no  property  herein,  so  long  as  it  appears  that  he  is  living  in  another 
State,  and  may  be  proceeded  against  by  the  ordinary  forms  of  mw  existing 
therein.    Ballou  v.  Jones 629 

NOTABT  PUBLIC —  CerUfimte  of  oeknowledgmeTit  by,  in  due  form — effect 
upon  the  validity  of  the  record  of  the  instrument  acknowledged — of  proof  that  it 
was  taken  out  of  ^jurisdiction  of  the  officer. 

See  Heilbrun  v.  Hammond 474 

NOTE: 

See  Promissort  Note. 

NOTICE  —  0/  change  of  raute  of  railroad.]  1.  The  notice  required  by  the 
statute  (§  22  of  chap.  140  of  Laws  of  1850,  as  amended  by  chap.  560  of  the 
Laws  of  1871)  to  be  given  on  an  application  for  a  change  of  the  proposed 
route  of  a  railroad  company,  must  be  personally  served. 

Qucere.  Whether,  in  a  case  where  personal  service  is  impracticable,  the  court 
would  have  power,  under  the  seventh  subdivision  of  section  14,  to  direct 
service  to  be  made  in  some  other  mode. 

People  ex  rbl.  N.  B.  and  C.  R  R.  Co.  v.  L.  and  B.  R.  R  Co 211 

2. Beeording  act.]    The  recording  of  an  assignment  of  a  mortgage,  as  a 

notice  to  subsequent  mortgagees,  is  not  invalidated  by  proof  that  the 
acknowledgment  was  taken  in  New  Jersey  by  a  notary  public  of  New  York 
county,  when  his  certificate  is  in  due  form  and  purports  to  have  been  taken 
in  New  York. 

Heilbrun  v.  Hammond ...  474 

8. School  commissioners — power  of,  to  alter  or  divide  Union  Free  School 

district.]  An  order  to  that  effect  cannot  be  made,  without  giving  to  the 
trustees  of  the  district  a  week's  notice  that  at  a  time  and  place  specified  by 
him  he  will  hear  their  objections  to  the  proposed  alteration. 

People  ex  rbl.  Board  op  Education  v.  Hooper 639 

Ths  notice  served  with  the  return  of  an  answer  on  account  of  a  defective 

venflcation,  must  point  out  speciflcaUy  the  partietUars  in  which  it  is  defective. 

See  Snaps  v.  (j}^ilbert 494 

NUISANCE — Complaint  —  alleging  obstruction  of  highway  —  public  nuis- 
ance —  when  an  action  to  abate^  is  maintainoMe. 

See  Van  Brunt  v.  Ahearn 888 

OFFEB  —  In  an  action  to  set  aside  a  contract  for  fraud  —  to  restore  what  was 
received  under  tfie  contract — when  necessary  to  be  made  in  the  complaint]  Where 
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an  action  is  brought  to  set  aside  a  contract,  on  the  ground  that  the  plaintiff 
was  induced  to  enter  into  it  through  the  fraud  of  the  defendant,  it  is  not 
necessary  that  the  complaint  should  contain  an  offer  to  restore  what  has  been 
received  under  it. 

It  is  only  when  relief  against  an  illegal  contract  is  sought,  and  a  statute 
requires  that  an  offer  to  do  equity  must  be  made,  that  such  an  offer  is 
necessary.    Hay  «.  Hay 816 

To  aUow  judgment  to  he  taken  for  one  of  eeveral  eUume  —  efeei  of,  on 

right  to  eeeer  causes  of  action. 

See  Bradbuby  «.  Wintbrbottoh 5d6 

OBDEB  —  Of  arrest-—  Rule  6  of  1874  -—  what  a  suffieieni  compliance  with.  ] 
1.  It  is  a  sufficient  compliance  with  Rule  6  of  the  Rules  of  1874,  requiring  the 
sheriff  to  file  with  the  clerk  the  order  of  arrest  and  affidavits  on  which  it  was 
granted,  and  directing  that  a  copy  of  the  rule  be  indorsed  on  the  order  of 
arrest  before  its  deliveir  to  the  sheriff,  if  the  substance  of  the  rule  be  indorsed 
upon  the  outside  of  the  original  papers  ffiven  to  the  sheriff,  although  such 
indorsement  be  omitted  from  the  copy  of  tne  papers  served  upon  the  person 
arrested.    Eofslowich  v.  Eersburg i 178 

2. WhcU  not  appeaXoMe.]    An  order  of  the  Special  Term  denying  a 

motion  for  judgment  on  the  ground  of  the  frivolousncss  of  a  demurrer,  is 
not  appealable  to  the  GteneriJ  Term.  Such  an  appeal  is  expressly  forbidden 
by  section  537  of  the  Code  of  Civil  Procedure,     smith  «.  Kathbuiy 47 

Directing  settlement  of  issues — discretionary  loith  court — order  directing, 

is  not  oppealdMe. 

iSM  Seymour  «.  McEmsTBY 284 

An  order  striking  out  an  ansioer  asfrivoloys  is  appealdNe. 

Bee  Webster  «.  Bainbridob 180 

Only  ons  appeal  tfierd^rom,  or  from  part  thereof,  allowed, 

iS96  ThOMPBOK  «.  TAYIiOB 201 

Laying  out  highway — must  contain  survey. 

See  Pbatt  «.  People 664 

PABOIi  AOBJEEMSNT-^Sasement  cannot  be  created  by — not  to  be  per- 
formed under  one  year.]  1.  The  defendant's  assignor  having  a  five  years 
lease  of  certain  lands,  upon  which  was  a  stone  quarry,  entered  into  a  parol 
agreement  with  plaintiff  s  assignor,  by  which  the  latter,  a  railroad  company, 
were  to  lay  a  side  track  to  the  quarry  over  the  leased  land,  and  were  to  oe 
allowed  to  take  such  loose  dirt  and  stone  as  they  might  need  for  their  road, 
for  which  they  were  to  pav  plaintiff 's  assignor  $100  per  year,  and  he  was  to 
use  the  side  track  to  ship  his  stone.  The  agreement  was  to  continue  durine 
the  term  of  the  lease.  Subsequently  the  plaintiff,  having  become  vested 
with  all  the  rights  of  the  first  company,  paid  fifty  dollars  on  account  of  the 
rent  and  used  the  side  track  to  draw  stone  and  dirt.  Thereafter  desiring  to 
abandon  the  agreement  and  take  up  the  tracks,  they  were  prevented  by  the 
defendant  from  removing  the  same. 

In  this  action  of  replevin,  brought  by  the  railroad  company  to  recover  the 
iron  and  ties  and  for  damages  for  the  detention  of  the  same,  held,  that  the 
effect  of  the  agreement  would  be  to  give  the  company  an  easement  in  the 
land  upon  which  the  tracks  were  laid,  and  that,  as  it  was  a  parol  agreement, 
it  was  void  under  the  statute  of  frauds. 

That  it  was  also  void,  because  it  was  a  contract  not  to  be  performed  within 
one  year.    Cayuga  Railway  Co.  v,  Nilbs 170 

2  When  it  inures  as  a  Ucense.]    That  the  agreement,,  though  void  as  a 

contract,  was  valid  as  a  license;  the  company  were  not  therefore  trespassers 
in  laying  the  tracks  thereunder,  and  Uiat  for  that  reason  the  rails  and  ties  so 
laid  down  did  not  become  fixtures.     {Id.) 

8. Boundary  Une—when  it  can  be  estaibU/Jied  by  paroLJ    Where  a 

boundary  line  is  uncertain,  indefinite  and  disputed,  the  owners  of  the  adjoin- 
ing lots  may  agree  upon  and  establish,  by  parol,  a  line,  which  neither  can 
afterwards  dispute.    Ambler  v.  Cox 296 
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PABOL  OONTBJLCT —' Ibr  purchase  of  lands,  for  partnership  — liaMUiy 
of  partners  under. 

See  Williams  v.  Gillies 422 

PARTIAL  INTEBEST  —  In  sut^ect  of  suit — eniOles  party  to  recover  entire 
amount,  thov^  in  excess  of  his  interest. 

See  Dakin  v,  Liy.  and.  Lond.  and  Globe  Ins.  Co 128 

PAJtTICULABB: 

See  Bill  of  Particulars. 

VAB/SmON —- Action  (f— -allegations  of  complaint  —  Rule  78  of  1876  — 
demurrer  J]  In  an  action  for  partition,  in  which  one  of  the  defendants  was 
an  infant,  the  complaint  alleged  that  the  land  therein  described  was  the 
only  real  estate  owned  in  common  by  t?ie  dtfendants.  The  defendant 
demurred  on  the  ground  that  it  was  not  averred  that  the  lands  described  in 
the  complaint  were  the  only  lands  owned  in  common  by  the  parties  as 
reauired  by  Rule  78  of  the  Rules  of  1876. 

Meld,  that  the  demurrer  was  properly  overruled;  that  if  the  allegation  was 
defective  it  was  because  of  its  uncertainty  and  the  remedy  was  by  motion 
and  not  by  demurrer.    Moppatt  v.  McLaughlin 449 

Action  for,  under  act  of  1853,  relating  to  disputed  toiUs— maintainable 

tehen  propertywas  devised  by  wiU  to  an  aUen. 

See  Hall  v.  Hall 806 

PABTNEB  —  Undertaking  —  by  continuing  partner  to  secure  paym^ent  of  firm 
UabiUty  —  wTiat  covered  by  —  what  constitutes  a  payment.  ]  The  plaintiff,  upon 
dissolving  a  partnership,  conveved  all  the  assets  to  the  continuing  partner, 
Thompson,  who,  having  agreed  to  pay  and  discharge  all  firm  liability,  gave 
to  the  plaintiff  a  bond,  signed  by  himself  and  the  defendants,  as  sureties, 
conditioned  to  pay  all  the  debts  and  liabilities  owing  by  the  firm,  due  or  to 
become  due,  and  to  save  plaintiff  harmless  from  the  payment  of  anv  and  all 
firm  debts  and  liabilities,  of  every  name  and  nature,  then  owing  by  them. 
Subsequently,  actions  were  commenced  against  the  plaintiff  and  Thompson 
upon  certain  notes  given  by  the  firm.  The  summons  was  served  upon  Thomp- 
son alone,  who  engaged  an  attorney  to  appear  for  both,  and  who  suffered 
judgment  to  go  by  default.  Plaintiff,  having  obtained  leave  to  open  the 
judgment,  defended  the  action  and  procured  the  complaint  to  be  dismissed. 
This  action  was  brought  to  recover  the  amount  paid  to  plaintiff's  attorneys 
for  their  services  in  defending  the  action,  plaintiff  having  given  his  promis- 
sory note  to  them  for  the  amount,  which  was  accepted  by  them  in  payment 
thereof.  Held,  that  the  attorneys  having  accepted  plaintiff's  note  in  pav- 
ment  of  their  bill,  he  was  entitled  to  recover  the  amount  as  money  actually 
paid  by  him.  That  the  amount  so  paid  was  within  the  condition  of  the  bond, 
and  that  the  sureties  were  liable  therefor.     Drake  v.  Porter. 658 

PABTMEBSHIP  —  Fbr  purchase  of  land — oral  agreemerUfor  —  UdbiUty  of 
partners.]  1.  Dobbs,  Ray  nor  and  G-illles  agreed,  orally,  that  Dobbs  should 
purchase  certain  resJ  estate  in  his  own  name  and  give  back  a  mortgage 
thereon  for  part  of  the  purchase-money;  the  real  estate  to  be  held  for  specu- 
lative purposes  and  soM  for  the  joint  benefit  of  all;  the  profits  to  be  divided 
among  them  in  proportion  to  the  amount  contributed  by  each  Dobbs  accord- 
ingly purchased  the  property  and  gave  back  a  mortgage  to  plaintiff's  testator, 
who  was  at  the  time  ignorant  of  the  partnership.  In  an  action  to  foreclose 
the  mortgage  the  judjnnent  directed  that  each  of  the  partners  should  be 
liable  for  such  proportion  of  any  deficiency  that  might  anse  upon  the  sale  as 
corresponded  to  his  interest  in  the  land. 

Held,  that  this  was  as  favorable  a  judgment  for  the  partners  as  they  were 
entitled  to;  that  under  such  circumstances  the  name  of  the  partner,  used  in 
the  transaction,  becomes,  pro  hoc  vice,  the  partnership  name. 

Williams  v.  Gillies 422 

2.  Bond  signed  by  pao'tners  individuaUy — when  it  constitutes  a  f/rm 

obligation  —  remedy  against  the  individuals  and  also  against  the  receiver  of  the 
/Irm.]  In  April,  1878,  two  mills  in  the  State  of  Connecticut  were  indebted 
to  the  firm  of  Hoyt,  Spragues  <&  Co.,  in  the  sum  of  $1,000,000,  the  payment 
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of  which  was  guaranteed  to  them  by  one  Chapin ;  one  of  the  members  of  the 
firm,  acting  in  behalf  of  the  firm  and  of  Chapin,  applied  to  certain  banks 
for  the  purpose  of  procuring  a  loan  of  $600,000,  which  loan  was  made  upon 
the  execution  of  a  joint  and  several  bond  for  that  sum  by  Chapin  as  prin- 
cipal, and  by  the  individual  members  of  the  firm  of  Hoyt,  Spragues  &  Co., 
as  sureties,  and  of  a  mortgage  as  collateral  thereto,  given  by  Chapin.  The 
money  arising  from  the  loan  was  applied  upon  the  debt  guaranteed  by 
Chapm.  Subsequently  the  firm  of  Hoyt,  Sprtu^ues  &  Co.  became  insolvent, 
and  default  having  been  made  in  payment  of  the  interest,  the  mortgage 
was  foreclosed.  In  this  proceeding  it  was  sought  to  recover  from  the 
receiver  of  the  firm  assets,  the  deficiency  arising  upon  the  sale. 

HM,  that  as  the  bond,  although  signed  by  the  members  of  the  fiim,  as 
individuals,  was  in  fact  given  to  secure  the  payment  of  a  debt  due  to  the 
firm,  and  was  for  its  beiiefit,  it  was,  therefore,  a  firm  obligation,  and  was 
payable  out  of  its  assets. 

Held,  further,  that  the  fact  that  actions  had  already  been  commenced  in 
this  court  against  the  surviving  sureties,  and  the  executors  of  those  who  were 
dead,  did  not  prevent  its  enforcement  against  the  firm. 

Bbrkshibs  Woolen  Co.  «.  Juillard 507 

PARTY — To  action  —  rtfusal  of^  to  pfvduee  paper — contempt — striking  out 
complaint^  Upon  the  trial  of  this  action,  brought  to  foreclose  a  bond  and 
mortgage,  in  which  the  defense  was  payment,  the  plaintiff  having  been  sub- 
poenaed to  produce  the  bond  was  called  as  a  witness  and  asked  if  he  had  it, 
to  which  he  said  he  did  not  have  it ;  that  he  did  not  have  it  in  his  possession 
when  subpoenaed.  The  court  then  stated  that  the  question  was,  whether  he 
had  control  of  it.  After  about  an  hour  had  been  occupied  by  counsel  in  his 
efforts  to  find  out  where  the  bond  was,  the  counsel  for  the  plaintiff  stated 
that  he  had  it  in  his  pocket,  and  being  asked  by  the  court  if  he  would  pro- 
duce it  said  that  he  declined  to  do  so  at  present,  whereupon  the  justice 
ordered  the  complamt  to  be  stricken  out. 
HM,  that  this  was  proper.     Shelf  v,  Morrison 110 

To  action  —  tJie  husbaTid  and  not  the  wife  is  the  proper  party  pUiinUff  in 

an  action  to  recover  for  serrrices  rendered  by  the  wife  after  her  marriage. 

See  CucK  v.  Quackenbush 107 

PARTIES  —  Defect  of —  waived  \f  not  set  up  in  answer. 

See  RiBLBY  V.  Wightman 163 

PASSENQEB  —  Bight  of  to  stop  over  on  railroad  ticket 

;8kd  Terry  u.  Flushing,  N.  S.  and  C.  R  R.  Co 359 

PAYMENT  —  ^  note,  in  order  to  have  the  effect  of  extending  the  time  of  pay- 
ment of  a  past  debt,  must  he  negotiable,']  In  an  action  to  recover  for  liquors 
sold  to  the  defendant,  the  defendant  set  up  that  the  plaintiff  had  accepted 
the  defendant's  promissory  note  for  the  amount  due,  whereby  the  time  for 
thepayment  of  the  debt  was  extended,  and  that  such  note  was  not  yet  due. 

Hdd,  that  as  the  answer  did  not  alle^  that  the  note  so  accepted  was  a 
negotiable  note,  it  was  properly  overrule  as  frivolous. 

Webster  v.  Bainbridgb 180 

Acceptance  of  a  note  in  payment  of  abiU—  constitutes  a  payment  thereof 

a*  to  third  persons. 

See  Drake  v.  Porter 658 

PENDENCY  OF  FORMER  ACTION  —  Pfoa  o/—  relates  to  time  of  com- 
meneement  of  suit  in  which  it  is  interposed.]  1.  On  July  7, 1875,  the  plaintiff 
herein  commenced  an  action  against  the  defendants  upon  an  undertaking 

fiven  by  them.  A  demurrer  interposed  by  them  was  overruled  at  the 
peclal  Term,  but  sustained  upon  an  appeal  to  the  General  Term;  and  on 
January  8,  1876,  judgment  was  entered  therein  dismissing  the  complaint 
with  costs.  On  February  17,  1876,  this  action  was  commenced  by  the  same 
plaintiff  against  the  same  defendants  upon  the  same  cause  of  action.  March 
11,  1876,  the  plaintiff  appealed,  in  the  first  action,  from  the  decision  of  the 
Gfeneral  Term  to  the  Court  of  Appeals.     March  seventeenth  the  defendants 
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served  an  answer  in  this  action,  setting  up  as  a  defense  that  another  action 
was  pending  between  the  same  parties  for  the  same  cause  of  action. 

EMd,  that  the  plea  referred  to  the  time  of  the  commencement  of  the  action; 
that,  at  that  time,  the  former  action  had  been  terminated  by  a  final  judg- 
ment upon  the  demurrer,  and  was  no  longer  pending,  and  that  the  plea 
should,  therefore,  be  overruled.     Porter  v,  Kinosbdry 83 

2.  B&medi/.]    Semble,  that  the  defendant's  remedy  was  to  apply  for  a 

stay  of  proceedings  in  this  action,  during  the  pendency  of  the  appeal  in  the 
first.    Id, 

PEBEOBMANCE  —  In  fuU—  not  a  ccnuUtion  precedent  to  a  recovery  on  a 
divisible  contract, 

iSee  Per  Lee  9.  Beebe 89 

PHYSICIAN  —  Cannot  disclose  facts  acquired  while  attending  patient.] 
1.  Upon  the  trial,  Dr.  E.,  who  had  testified  that  he  had  treated  D.  and  pre- 
scribed for  him  in  the  spring  and  summer  of  1862,  was  asked,  *'  What  did 
you  do  by  way  of  treatment  to  him  ?  "  *'  Was  he  cured  when  he  left  your 
hands  ?  "  **  Was  he  better  or  worse  after  you  ceased  treating  him  ?  "  Meld, 
that  the  court  properly  refused  to  allow  the  questions  to  be  answered,  as 
they  were  forbidden  by  the  statute  (2  R.  S.,  406,  §  73)  prohibitiijg  a  physician 
from  disclosing  information  acquired  by  him  in  attending  a  patient  profes- 
sionally. 

He  was  then  asked  whether,  in  May,  1867,  in  his  opinion,  "  D.  was  in  good 
health,  and  of  sound  body,  and  one  who  usually  enjoyed  good  health  ?  " 
ffeldy  that  the  question  was  objectionable,  as  the  opinion  of  the  witness  must 
necessarily  be  based,  in  part  at  least,  on  the  information  acquired  by  him  in 
his  professional  attendance  on  D. 

A  physician  was  called  who  testified  that  he  had  examined  D.  for  insurance 
in  the  Phcenix  Life  Insurance  Company  about  the  time  of  the  second  appli- 
cation in  this  case,  and  passed  him  as  insurable.  Upon  cross-examination, 
he  was  asked  if  he  would  have  recommended  D,  for  insurance  if  the  latter 
had  informed  witness  that  he  had  been  treated  by  any  of  the  five  physicians 
who  had  attended  him  for  a  disease  which  he  was  unwilling  to  aisclose,  or 
that  he  had  been  under  treatment  for  five  years.  Held,  that  the  opinion  of 
the  witness  as  to  what  he  would  have  done  had  those  statements  been  made 
to  him  was  of  no  importance,  and  was  properly  rejected. 

Edinoton  v.  i£TNA  LiFE  Ins.  Go 648 

2.  Prohibition  of  disclosure  may  be  waived.]    The  prohibition  imposed 

by  the  statute  upon  a  physician,  preventing  him  from  disclosing  information 
acquired  by  him  in  attending  upon  a  patient  professionally,  is  for  the  benefit 
of  the  patient,  and  may  be  waived  by  him  or  by  his  assignee,  nor  is  this 
privilege  of  the  assignee  affected  by  the  death  of  his  assignor.    Id, 

Who  is,  under  2  R  8.,  406,  §  78. 

See  Edinoton  v,  JEtna  Life  Ins.  Co 648 

Declaration  by,  as  to  cause  of  death  —  in  an  action  on  a  policy  of  inswranee. 

See  McNair  v.  National  Life  Ins.  Co 144 

PLACE  OF  TBIAL: 

iSed  Venue. 

PIjEADINQ  —Plaintiff  described  in  pleading  as  executor  instead  of  as  admin- 
istrator—  amendment  dUowed  at  Qenei'oX  Term.]  1.  In  this  action,  brought 
upon  a  promissory  note  made  and  delivered  to  one  Eliza  R.  Wightman,  the 
complaint  alleged  her  death,  the  admission  of  her  will  to  probate,  and  the 
issue  of  letters  testamentarv  to  the  plaintiff  as  sole  executor.  The  answer 
denied  the  appointment  of  plaintiff  as  executor  and  the  issue  of  letters 
testamentary  to  him.  Upon  the  trial  it  appeared  that  no  executor  had  been 
named  in  the  will,  and  that  letters  of  administration  with  the  will  annexed 
had  been  granted  to  the  plaintiff  and  one  Harriet  £.  Ackerley. 

Held,  that  the  error  in  the  description  of  the  representative  character  of 
the  plaintiff  was  amendable,  either  before  or  after  judgment,  and  that  such 
amendment  should  be  allowed  by  the  Gfeneral  Term  upon  appeal. 

RiBLEY  V.  Wightman 168 
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2.  Defect  of  pa/rUes — muBt  he  pleaded.]    That  any  defect  of  parties 

plaintiff,  arising  from  the  omission  of  the  plaintiff  to  join  his  co-adminis- 
tratrix with  him,  was  waived  by  the  failure  of  the  defendant  to  set  up  the 
defect  in  his  answer.     Id, 

3. Action  for  an  account-— former  acUon  must  be  TJLeaded  to  he  a  bar.] 

This  action  was  brought  by  a  judgment  creditor  of  one  Timothy  Chapman, 
in  behalf  of  himself  and  of  all  other  creditors  who  might  join  Uierein,  to 
compel  the  assignees  of  said  Chapman  to  render  an  account.  Upon  a  hear- 
ing before  a  referee  the  counsel  for  the  defendants  insisted  that  the  action 
could  not  be  maintained,  for  the  reason  that  a  former  accounting  had  been 
had  between  the  creditors  of  the  said  Chapman  and  the  assignees. 

Hdd,  that  such  former  proceedings  should  have  been  set  up  in  the  answer, 
and  that,  not  having  been  pleaded,  they  could  not  be  proved  in  bar  of  the 
present  action.    Dbbbt  «.  Talk 273 

4. Not  a  ba/r  unless  judgment  was  entered.]    The  referee  had  made  his 

report  in  the  former  action  and  the  same  had  been  filed,  but  no  judgment  had 
been  entered  thereon.  Held,  that  until  a  judnnent  had  been  entered  the 
former  action  could  not  be  pleaded  as  a  bar  to  the  present  one.    Jd. 

6. Beceiver  —  appointment  of  by  officer  of  special  jurisdiction  —  what 

allegation  as  to  appointment  sfuffident.]  In  an  action  brought  bv  a  receiver 
appointed  in  supplementary  proceedings,  the  complaint  i3legea  that,  "  by 
an  order  of  determination,  then  dvXy  made  by  Hon.  John  J.  Armstrong, 
county  judge  for  the  county  of  Queens,  the  plaintiff  was  api>ointed  receiver." 

H^,  that  his  appointment  was  sufficiently  alleged,  and  that  a  demurrer, 
on  the  ground  that  the  complaint  did  not  show  that  he  had  legal  capacity  to 
sue,  was  properly  overruled.    Makley,  Recbivbr,  etc.,  v.  Rassiga 288 

6. Action  to  set  aside  contract  becomse  of  fraud.]    In  an  action  to  set 

aside  a  contract  for  fraud,  it  is  not  necessary  that  the  coniplaint  should  con- 
tain an  offer  to  restore  what  has  been  received  under  it  It  is  only  when 
relief  against  an  illegal  contract  is  sought,  and  a  statute  requires  that  an 
offer  to  do  equity  must  be  made,  that  such  an  offer  is  necessary. 

Hay«?.  Hay 816 

7. Action  upon  bond  given  by  married  woman — complaint  in — wh^U 

oRegaMon  it  must  contain.]  In  an  action  against  a  married  woman  and  her 
husband  upon  a  bond  executed  bv  them,  it  is  sufficient  if  the  complaint 
allege  the  execution,  and  delivery  thereof  by  the  defendants  to  the  plain- 
tiff, and  set  forth  a  copy  of  the  bond.  It  is  not  necessary  that  it  should  con- 
tain any  legation  as  to  her  separate  property  or  business. 

Broome  v.  Taylor 341 

8.  Denial  of  rtght  to  prosecute  action  —  assignment  in  bankrupt^  not 

admissible  under.]  The  answer  contained  a  general  denial,  and  also  denied 
that  plaintiff  was  the  proper  or  real  party  m  interest,  and  alleged  that  he 
had  no  legal  or  equitable  right  to  prosecute  the  action.  Held,  that  imder  such 
answer  the  defendant  could  not  prove  an  assignment  of  all  the  estate  of  the 
plaintiff  to  an  assignee  in  bankruptcy,  nor  the  schedule  of  Ms  property. 

8AUKDBR6  V.  CHAMBBRLAm 668 

9.  Amendment  on  appeal]     Quare,  whether  upon  an  appeal  from  a 

judgment  of  the  Justices'  Court  the  County  Court  has  power  to  allow  an 
amendment  to  the  answer.    Id. 

Tims  in — aiUegaMons  in  pleading  relate  to  time  of  comm£neem>eni  of  the 

action. 

See  PoRTBR  V.  Kingsbury 88 

Amendment  of  on  trial  btfore  a  rtferee. 

See  SmTH  v.  Rathbun 47 

Action  of  partition — allegations  of  complaint  —  noji-eomplianee  with 

Rule  78  of  1876  —  demurrer. 

See  MoFFATT  «.  McLAUGHLm 449 

When  frivolous. 

iS^  Parkinson  t).  Jacobson 817 
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A  note  in  order  to  ha/oe  the  effect  qfesBtending  the  time  of  payment  of  a 

past  debt  must  be  dUeged  to  be  negotiable — toithoutaueh  allegation  answer  stricken 
out  a^frvooious. 

See  Webster  fl.  BAmBRroQE 180 

POLICElffAN — Power  of,  to  arrest  for  violating  dty  ordinance.  ]  A  policeman 
has  no  authority  to  arrest,  without  a  warrant,  a  person  violating  a  city  ordi- 
nance, unless  expressly  authorized  so  to  do  by  the  city  charter,  or  unless  such 
violation  of  the  ordinance  is  accompanied  by  a  breach  of  the  peace. 

Hennesst  v.  Connolly 178 

POLICY  OF  IKStTBANGB : 

See  IN8T7RANCE. 

PBAOTiOE  —  JiLdgmerU  based  upon  former  judgment  against  defendant — 
reversal  of  such  former  judgment  —  effect  thereof]  1.  In  an  action  brought  to 
recover  damages  for  a  breach  of  a  covenant  of  seizin  the  plaintiff,  to  prove 
the  breach,  put  in  evidence  a  iudgment  recovered  by  one  Smith  against  the 
defendant  establishing  a  lien  in  favor  of  Smith  upon  the  property  and  a  lis 
pendens  filed  at  the  commencement  of  that  action.  After  a  recovery  of  judg- 
ment by  the  plaintiff  the  judgment  recovered  by  Smith  was  reversed,  upon 
appeal,  by  the  General  Term. 

Upon  an  appeal  by  the  defendant  from  the  judgment  recovered  bv  the 
plaintiff,  and  from  an  order  denying  a  motion  n>r  a  new  trial,  held,  that  a 
new  trial  should  be  granted  upon  payment  by  the  defendant  of  the  costs  of 
the  first  trial  and  of  this  appeal,  and  of  ten  dollars  costs  of  opposing  the 
motion  bdow. 

Smith  v.  Frankfield 489 

2. AnMoer  —  return  of  because  of  a  defective  vertflcation — notice  must 

point  out  defect,]  Where  an  answer  is  returned  on  the  ground  that  the  veri- 
fication of  the  same  is  defective,  the  notice  must  point  out  specifically  the 
particulars  in  which  it  is  defective.    Snaps  v.  Gili^ert 494 

8. Temporary  injunction  -^  when  rtfused.  ]    Some  seventeen  years  since 

the  plaintiff,  bv  a  contract,  became  possessed  of  the  rights  and  interests  of 
the  Albany  ana  Vermont  Railroad  Company  in  its  road-bed,  which  ran  gene- 
rally in  the  same  direction,  but  at  places  two  or  three  miles  distant  from 
plaintiff's  road.  At  that  time  the  plaintiff  took  up  the  tracks  from  a  con- 
siderable portion  of  this  route  and  ceased  to  use  it,  the  road-bed  being  in  most 
cases  inclosed  and  used  by  the  adjoining  owners.  Recently  the  defendant 
having  acquired  the  rights  and  titles  of  some  of  the  adjacent  owners  in  and 
to  the  said  road,  enter^  upon  the  same  and  commenced  to  grade  and  lay 
tracks  thereon,  intending  to  operate  the  road  when  completed. 

This  action  was  brou^t  by  the  plaintiff  to  restrain  the  defendant  from  so 
doing.  Eeld,  that  it  was  not  a  proper  case  in  which  to  grant  a  temporary 
injunction. 

Trot  and  Boston  R.  R  Co.  v.  Boston,  Hoosac  Tunnel  and  W.  R.  R  Co.    60 

4.  Discontinuance — wJien  it  should  not  be  aUowed.  ]    After  the  evidence 

in  a  case  has  been  agreed  upon  and  submitted  to  the  justice  trying  the  same, 
and  a  motion  to  open  the  case  and  take  further  evidence  has  been  denied  by 
him,  a  discontinuance  of  the  action  should  not  be  allowed. 

Clearwater  v.  Decker 68 

6.  Penderusy  of  former  action — n^feaof — relates  to  time  of  commencement 

of  suit  in  which  it  is  interposed.]  On  July  7,  1875,  the  plaintiff  herein  com- 
menced an  action  against  the  defendants  upon  an  undertaking  given  by  them. 
A  demurrer  interposed  by  them  was  overruled  at  the  Specif  Term,  but  sus- 
tained upon  an  appeal  to  the  General  Term ;  and  on  January  8, 1876,  judgment 
was  entered  therein  dismissing  the  complaint,  with  costs.  On  February  17, 
1876,  this  action  was  commenced  by  the  same  plaintiff  against  the  same 
defendants,  upon  the  same  cause  of  action.  March  11,  1876,  the  plaintiff 
appealed,  in  the  first  action,  from  the  decision  of  the  General  Term  to  the 
Court  of  Appeals.  March  seventeenth  the  defendants  served  an  answer  in 
this  action^  setting  up  as  a  defense  that  another  action  was  pending  between 
the  same  parties  for  the  same  cause  of  action. 

Hun— Vol.  XIII.         94 
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Hddf  that  the  plea  referred  to  the  time  of  the  commencement  of  the  action ; 
that,  at  that  time,  the  former  action  had  been  terminated  by  a  final  judgment 
upon  the  demurrer,  and  was  no  longer  pending,  and  that  the  plea  should, 
therefore,  be  overruled.    Pouter  v.  Kingsbury S3 

6.  Semedy.^    Semble,  that  the  defendant's  remedy  was  to  apply  for  a 

stay  of  proceedings  in  this  action  during  the  pendency  of  the  appeal  in  the 
first.    iS. 

7.  Supplementary  proceedings — Code,  §  292.  ]    In  order  to  authorize  the 

making  of  an  order  before  execution  returned,  requiring  a  judgment  debtor, 
who  has  property  which  he  unjustly  refuses  to  apply  to  the  payment  of  the 
judgment,  to  appear  and  be  examined,  it  should  be  shown  that  a  demand  has 
been  made  upon  the  debtor  to  apply  the  property  to  the  satisfaction  of  the 
judgment,  and  has  been  refused.    First  Nat.  Bank  v.  Wilson 288 

8. Judgment  on  demurrer  —  order  refusing,  not  appealable — Duty  as 

,  to  return  of  pleading. '[  An  order  of  the  Special  Term  denying  a  motion  for 
judgment  on  the  ground  of  the  frivolousness  of  a  demurrer,  is  not  appeal- 
able to  the  General  Term.    Smith  v.  Rathbun 47 

9. Amendments  to  pleadings — power  of  referee  to  aUow.  ]    A  referee  has 

the  same  power  to  allow  amendments  as  the  court  upon  the  trial  of  an  action. 

Such  amendments  may  be  allowed  either  to  meet  an  immaterial  variance 
between  the  pleadings  and  the  proof,  or  for  any  other  pui-pose,  provided  it 
does  not  change  substantially  the  cause  of  action  or  defense.     Id. 

10. Surprise — proo^  of  required.]    When  a  party  claims  to  be  taken 

by  surprise,  or  misled  to  his  prejudice,  by  the  amendment,  proof  of  such  facts 
must  be  furnished;  without  such  proof  the  variance  will  not  be  deemed 
material.    Id. 

11. When  amendment  to  be  alhwed.]    A  referee  is  not  obliged  to  wait 

until  all  the  evidence  is  introduced  before  allowing  an  amendment  to  cure  a 
variance,  but  may  permit  such  amendment  to  be  made  at  the  commencement 
of  the  trial,  so  as  to  make  the  pleadings  conform  to  the  evidence  which  the 
party  proposes  to  introduce.    Id. 

12. Bights  of  defendant ,  if  plaintiff's  pleading  he  amended.]    Where  a 

referee  allows  a  plaintiff  to  amend  his  complaint  by  adding  thereto  allega- 
tions which  do  not  substantially  change  the  cause  of  action  set  forth  therem, 
he  cannot  allow  the  defendant,  who  has  theretofore  answered,  to  interpose  a 
demurrer  thereto.     Id. 

13. Bemew  by  motion.]    Where  a  referee  has  allowed  a  defendant  to 

serve  a  demurrer  to  a  complaint  so  amended,  the  plaintiff  is  not  confined 
to  an  appeal  from  the  order  of  the  referee,  but  may  move  at  Special  Term 
to  have  the  demurrer  stricken  out.     Id. 

14. Rule  26.]    Rule  26  does  not  apply  to  fluch  a  case,  and  the  plaintiff 

is  not  obliged  to  return  the  demurrer.    Id. 

15. Terms  of  amendment]  Although  the  terms  upon  which  an  amend- 
ment is  allowed  rest  in  the  discretion  of  the  referee,  yet  if  he  impose  terms 
which  he  has  no  authority  to  impose,  it  ceases  to  be  a  matter  of  discretion, 
and  his  mistake  may  be  corrected.    Id 

16. Plaintiff  described  in  pleading  as  executor  instead  of  as  administrator- 
amendment  allowed  at  General  Term.]  In  this  action,  brought  upon  a  promis- 
sory note  made  and  delivered  to  one  Eliza  R  Wightman,  the  complaint 
alleged  her  death,  the  admission  of  her  will  to  probate,  and  the  issue  of  let- 
ters testamentary  to  the  plaintiff  as  sole  executor.  The  answer  denied  the 
appointment  of  plaintiff  as  executor  and  the  issue  of  letters  testamentary  to 
him.  Upon  the  trial  it  appeared  that  no  executor  had  been  named  in  the 
will,  ana  that  letters  of  aaministration  with  the  will  annexed  had  been 
panted  to  the  plaintiff  and  one  Harriet  E.  Ackerley.  Held,  that  the  error 
in  the  description  of  the  representative  character  of  the  plaintiff  was  amend- 
able either  before  or  after  judgment,  and  that  such  amendment  should  be 
allowed  by  the  Gteneral  Term  upon  appeal.     Rislky  v.  Wightman 168 

17. Drfect  of  parties— must  be  pleaded.]    That  any  defect  of  parties 

plaintiff,  arising  from  the  omission  of  the  plaintiff  to  join  his  co-administra- 
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trix  with  him,  was  waived  by  the  failure  of  the  defendant  to  set  up  the  defect 
in  his  answer.    Id, 

18. Appeal  from  order  —  only   one  appeal   therefrom,  or  from   part 

thereof  aUotoed.]  By  an  order  of  the  Special  Term,  made  upon  an  applica- 
tion for  the  confirmation  of  the  report  of  a  referee,  two  claims  presented  by 
one  M.  to  the  referee,  and  allowed  by  him,  were  disallowed.  M.  appealed 
from  so  much  of  the  order  as  disallowed  one  of  the  said  claims.  Subse- 
quently and  after  the  decision  of  the  said  appeal,  he  brought  this  appeal  from 
the  portion  of  the  order  disallowing  the  second  claim.  Held,  that  his  right 
to  appeal  from  the  order  was  exhausted  by  the  first  appeal,  and  that  the 
second  appeal  could  not  be  maintained.    Thompson  v.  Taylor 201 

19. Additional  affldavits — cannot  be  read  upon  appisal.]    Afildavits, 

made  after  the  making  of  an  order  at  the  Special  Term,  cannot  be  read  upon 
the  hearing  at  the  General  Term,  even  although  all  the  parties  to  the  appeal 
consent  thereto.    Id. 

20.  Appeal  from  a  judgment  entered  on  the  report  of  a  referee  in  (he  county 

eourty  not  necessary  to  move  for  a  new  trial.]  Under  the  provisions  of  the 
Code  of  Civil  Procedure  an  appeal  will  lie  to  the  General  Term  from  a  judg- 
ment entered  upon  the  report  of  a  referee,  in  an  action  pending  in  a  county 
court,  upon  a  case  and  exceptions  settled  by  such  referee  ;  and  a  prior  motion 
for  a  new  trial  in  the  county  court,  upon  the  exceptions  and  the  decision  of 
the  referee  is  no  longer  requisite.    Eilmbb  v.  O'Brien 224 

21.  Action  for  account — former  aceounHn^  must  he  pleaded,  to  be  a  ba/r 

to.]  This  action  was  brought  by  a  judgment  creditor  of  one  Timothy  Chap- 
man, in  behalf  of  himself  and  of  afl  other  creditors  who  might  join  therein, 
to  compel  the  assignees  of  said  Chapman  to  render  an  account.  Upon  a 
hearing  before  a  referee  the  counsel  for  the  defendants  insisted  that  the 
action  could  not  be  maintained,  for  the  reason  that  a  former  accounting  had 
been  had  between  the  creditors  of  the  said  Chapman  and  the  assignees. 

Held,  that  such  former  proceedings  should  have  been  set  up  in  the  answer, 
and  that,  not  having  been  pleaded,  they  could  not  be  proved  in  bar  of  the 
present  action.    Derby  v.  Yale 278 

22.  -^—  Not  a  bar  unless  judgment  was  entered,]  The  referee  had  made 
his  report  in  the  former  action  and  the  same  had  been  filed,  but  no  judgment 
had  been  entered  thereon.  Held,  that  until  a  judgment 'had  been  entered  the 
former  action  could  not  be  pleaded  as  a  bar  to  the  present  one.    Id. 

23.  **  Stale  demands  "  — power  of  court  to  refuse  to  enforce.]    Although, 

in  former  times,  courts  of  equity  have  refused  to  enforce  "  state  demands," 
yet  since  the  adoption  of  the  Code  prescribing  limitations  for  both  legal  and 
equitable  actions  no  court  can  refuse  to  entertain  an  action  on  account  of 
the  staleness  of  the  demand,  providing  it  to  be  brought  within  the  time  pre- 
scribed by  the  statute.    Id. 

24.  Action  brought  by  one  creditor  in  behalf  of  himself  and  others  —  who 

bound  by.]  Where  an  action  is  brought  by  some  of  the  creditors  of  a  debtor, 
in  behalf  of  themselves  and  all  others  similarly  situated  who  shall  come  in 
and  contribute  to*the  expenses  of  the  action,  none  but  the  plaintiffs  therein 
acquire  any  vested  interest  in  such  an  action,  or  are  bound  thereby,  until  a 
final  judgment  has  been  entered  therein.    Id. 

25.  BUI  of  particulars  —  when  ordered  in  action  for  conversion.]    The 

complaint  in  this  action  alleged  that  in  or  about  the  years  1876  and  1877, 
this  plaintiff  was  the  lawful  owner  of,  and  entitled  to,  the  quiet  and  peace- 
able possession  of  certain  goods,  chattels  and  personal  property,  of  the  value 
of  $5,000,  and  that  the  same  were  wrongfully  taken  and  carried  away  by  the 
defendant  herein  and  converted  to  his  own  use. 

Hdd,  that  the  action  was  a  proper  one  in  which  to  order  a  bill  of  particu- 
lars.   Robinson  v.  Comer 291 

26. New  trial  on  ground  of  newly-discovered  evidence  —  costs  of  former 

trial  must  be  paid  by  applicant  for.]  A  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  should  only  be  granted  upon  condition  that  the  party 
applying  therefor  shall  pay  the  costs  of  the  former  trial.    Comstock  v.  Dye,  118 
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27..: — Qosts  —  taxation  of.]  In  an  action  of  ejectment  the  plaintiff 
recovered  upon  the  trial  before  a  referee;  anew  trial  was  ordered  by  the 
General  Term,  costs  to  abide  the  event.  On  the  second  trial  defendant 
obtained  a  verdict  in  his  favor;  a  new  trial  was  granted  on  the  ground  of 
newly-discovered  evidence,  on  payment  of  $150,  costs  and  disbursements  of 
the  action,  and  ten  dollars  costs  of  the  motion,  after  parent  of  which, 
a  third  trial  was  had  and  a  verdict  rendered  in  favor  of  plaintiff. 

Held,  that  plaintiff  was  not  entitled  to  tax  costs  for  either  the  first  or  second 
trials,  but  only  for  the  third.    Provost  v.  Fabrell 306 

28. 8tenogr(fpher'8fees.]  Fees  paid  to  a  stenographer  and  for  prepara- 
tion of  maps  cannot  be  taxed.    Id, 

29. Question  aridng  upon  trial — earn,  only  be  reviewed  upon  a  ease  setUed 

—  Form  of  judgment  in  repl&pin.]  No  question,  either  of  fact  or  of  law,  arifl- 
ms  upon  a  trial  —  e.  g.,  an  objection  that  a  judgment  in  replevin  is  for  money 
only,  instead  of  for  a  return  of  the  property  or  for  its  value,  in  case  of  its 
non-delivery  —  can  be  reviewed  upon  appeal,  except  upon  a  case  made  and 
settled  according  to  the  established  practice.    McLean  v.  Cole 800 

30. Joinder  of  causes  of  action.]    A  joinder  in  one  complaint  of  a  cause 

of  action,  arising  from  duress  and  restraint  exercised  over  plaintiff 's  ancestor 
in  inducing  him  to  execute  a  will,  and  of  a  cause  of  action  arising  from  false 
representations  made  to  plaintiff,  bv  reason  of  which  plaintiff  waived  all 
objections  to  the  probate  of  such  will,  is  proper.    Hay  v.  Hat 815 

31 Pro  forma 'oerdict.']    The  directing  a  p^v/orroa  verdict  at  Circuit, 

and  reserving  the  cause  for  further  argument  and  consideration  to  be  had  on 
a  motion  made  on  the  judge's  minutes  to  set  aside  the  verdict,  and  on  hear- 
ing of  such  motion  directing  judgment  in  favor  of  the  party  entitled  thereto, 
approved.    Hall  «.  Hall 806 

82. Attackmmt  for  contempt — wlien  it  should  not  be  allowed.]    Where, 

on  an  application  made  in  a  civil  proceeding  for  an  attachment  to  punish  a 
party  for  a  failure  to  comply  with  an  order  of  the  court  directing  the  pay- 
ment by  him  of  a  sum  of  money,  it  appears  that  his  failure  to  comply  with 
it  arises  from  his  not  having  the  money  wherewith  to  do  so,  and  it  does  not 
appear  that  he  has  disabled  himself  from  paying,  with  intent  to  avoid  com- 
plying with  the  order,  the  attachment  should  not  issue. 

CooHRANB  v,  Ingbrsoll 868 


38. Action —  when  it  sounds  in  tort— reference.]     This  action  was 

brought  by  the  receiver  of  an  insolvent  insurance  company  to  recover 
dlvioends  alleged  to  have  been  wrongfully  paid,  to  the  defendant,  a  stock- 
holder of  the  company,  at  a  time  when  the  corporation  was  insolvent,  such 
payments  having  been  made  out  of  the  capital  and  assets  of  the  company  and 
received  by  the  defendant  in  fraud  of  the  rights  of  the  creditors  of  the 
company. 

Meld,  on  a  motion  to  refer  the  action,  on  the  ground  that  it  involved  the 
examination  of  a  long  account,  that  the  action  sounded  in  tort  and  could 
not  be  referred  against  the  objection  of  either  party.    Wickham  «.  Fkazee,  481 

34. Trustees  of  insolvent  debtor— references  of  claim  by —procedure  on 

appUca^ion  for.]  In  order  to  authorize  a  reference  under  sections  21  and  22 
of  3  Revised  Statutes  (6th  ed.),  page  39,  relating  to  references  of  claims 
by  trustees  of  insolvent  debtors,  it  must  be  shown  that  the  party  making  the 
application  has  offered  to  agree  upon  a  reference,  and  that  the  other  party 
has  refused  or  neglected  to  consent  thereto;  and  the  application  must  be 
made,  not  to  the  court  upon  motion  but  to  the  officer  who  appointed  the 
trustees,  or  to  a  justice  of  the  Supreme  Court  at  chambers  residing  in  the 
district,  upon  a  notice  of  at  least  ten  days. 

Qucsre,  whether  imder  this  statute  a  reference  can  be  ordered  in  an  action 
sounding  in  tort.    Id. 

36.  Order  of  arrest  —  motion  to  vacate  —  denied  with  leave  to  renew  — 

renewed  of  motion  after  judgmenl.]  November  20,  1869,  an  order  for  the 
arrest  of  the  defendant  was  granted  in  this  action,  and  on  December  28,  1869, 
a  motion  to  vacate  tibe  same  was  denied  with  leave  to  renew  the  motion  on 
showing  the  amount  secured  by  an  attachment  previously  issued  in  the  action* 
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In  1872  the  action  was  tried  and  Judgment  recovered  by  the  plaintiff.  In 
February,  1877,  this  motion  was  made  to  vacate  the  order  of  arrest. 

Hdd,  that  it  was  properly  denied,  as  the  leave  to  renew  was  only  given  for 
a  special  purpose,  and  the  right  to  renew  was  terminated  by  the  entry  of  the 
judgment.    Mills  v.  Roobwald 489 

36.  Motwn  to  send  back  a  ease  to  a  referee  for  further  findings  —  wTien 

denied.]  Upon  a  motion  for  an  order  to  send  back  a  case  to  a  referee  for 
further  findmgs,  it  appeared  that  he  had  already  passed  upon  such  questions 
by  refusing  to  find  as  requested,  and  that  in  each*  case  the  party  requesting 
the  finding  had  duly  excepted  to  his  refusal  so  to  find. 

Held,  that  the  motion  was  properly  denied,  as  upon  such  a  motion  the 
Special  Term  was  not  authorized  to  look  into  the  whole  case  and  determine 
that  the  referee  ought  to  decide  questions  presented  to  him  differently  from 
what  he  had  already  done.    People  v.  Bank  op  North  America —  434 

37.  Action  of  pai^tion—aUegaiions  of  camplatni—Eule  78  of  1876  — 

demurrer.}  In  an  action  for  partition,  in  which  one  of  the  defendants  was 
an  infant,  the  complaint  alleged  that  the  land  therein  described  was  the  only 
real  estate  owned  in  common  by  the  defendants.  The  defendant  demiirrcd 
on  the  ground  that  it  was  not  averred  that  the  lands  described  in  the  com- 
plaint were  the  only  lands  owned  in  common  by  the  parties  as  required  by 
Rule  78  of  the  Rules  of  1876. 

Held,  that  the  demurrer  was  properly  overruled;  that  if  the  allegation  was 
defective,  it  was  because  of  its  uncertainty,  and  the  remedy  was  oy  motion 
and  not  by  demurrer.    Mopfatt  v.  McLaughlin 449 

88.  '^Adverse  pa/rty" — meaning  of]    The  term  "adverse  party,"  as 

used  in  section  348  of  the  Code,  requiring  notice  of  the  entry  of  judgment, 
affirming  the  judgment  appealed  from,  to  be  served  upon  the  *' adverse 
party  "  at  least  ten  days  before  commencing  an  action  upon  the  undertaking, 
means  the  parties  to  the  original  judgment  by  whom  the  appeal  was  taken. 

Yates  «.  Burgh 622 

89.  Discrepancies   in   ansu}er  to   application  for   insurance  —  when 

pnm&r  to  submit  qtiestian  to  tfie  jury.]  One  question  was:  "  Has  the  party 
had,  durine  the  last  seven  years,  any  severe  sickness  or  disease;  if  so,  state 
the  particulars  and  the  names  of  the  attending  physicians,  or  who  was  con- 
sulted and  prescribed  T*  The  answer  in  the  first  application  was:  *'  Has  had 
nervous  difficulty  and  diarrhoea;  C.  H.  Carpenter,  Geneva,  N.  Y. ;"  in  the 
second  it  was  *'  No,"  The  court  left  it  to  the  junr  to  determine  whether  or 
not  the  nervous  difficulty  or  diarrhoea  was,  in  fact,  a  severe  sickness  or 
disease.  Heldy  that  this  was  proper;  that  if  the  nervousness  and  diarrhoea 
were  not,  in  fact,  severe  diseases,  the  discrepancy  between  the  two  answers 
was  not  material.     Edington  v.  ^tna  Lipe  Ins.  Co 548 

40. Pleadings  —  denial  of  right  to  prosecute  the  action  —  oMignment  in 

bankruptcy  not  admissible  under.]  An  answer  contained  a  general  denial,  and 
also  denied  that  plaintiff  was  the  proper  or  real  party  in  interest,  and  alleged 
that  he  had  no  legal  or  equitable  right  to  prosecute  the  action.  Held,  that 
under  such  answer  the  defendant  could  not  prove  an  assignment  of  all  the 
estate  of  the  plaintiff  to  an  assignee  in  bankruptcy,  nor  the  schedule  of  his 
property.   Saunders  v.  Chamberlain 568 

41. Amandm,ent  on  appeal.]  Whether  upon  an  appeal  from  a  judg- 
ment of  the  Justices'  Court  the  County  Court  has  power  to  allow  an  amend- 
ment to  the  answer.    Id. 

42. Verdict  sutiject  to  opinion  of  court  —  when  proper,]  Where  excep- 
tions are  taken  during  the  trial,  the  direction  of  a  verdict,  subject  to  the 
opinion  of  the  court,  is  error.  The  consent  thereto  is  a  waiver  of  the 
exceptions.    Biddlbcom  v.  Newton 582 

8evera/nc6  of  causes  of  action — offer  to  aUow  judgment  to  betaken  for  one 

of  several  claims —  effect  of  on  right  to  sever. 

Bee  Bradbury  v.  Wintbrbottom 586 

Order  of  arrest —  neglect  of  party  procuring,  to  enter  judgment  when  it 

is  in  his  power  so  to  do —  Code,  §  288  —  diseha/rge  by  order  under —  vacctting  said 
order  — effect  of. 

See  Schelly  v.  Zink 538 
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Neglect  of  sheriff  to  enforce  execution  in  repUfoin  nut. 

See  Hoffman  v.  Oonner 541 

The  right  to  doee  the  case. 

See  Db  Graff  «.  Cakmighael 129 

Ueury  —  action  by  devieee  of  mortgagor,  to  eet  adde  a  mortgage  on  the 

ground  of—'daintiff  must  first  offer  to  pay  the  amount  loaned  to  his  aneestor. 

See  Marsh  «.  House 126 

Beferenee — preliminary  decision  of  referee,  as  to  point  submitted  by  eon^ 

sent  —  regularity  of 

See  WiLKiNS  «.  Buck.  , 124 

Demurrer  to  a  portion  of  a  pleading —Costs  cU  Special  Term — costs  upon 

appeal  to  Oen&ral  Term— Code  of  Ciul  Procedure,  §§  1347-1849. 

See  Van  Gbldbr  c.  Van  Gelder 118 

An  action  to  recover  for  services  rendered  by  a  married  woman  must  be 

brouglit  by  the  husband —  Mutual  account — u}h4U  proof  of  required,  in  order  to 
a/md  statute  of  limitations. 

See  CucK  «.  Quackbnbush 107 

Striking  out  of  complaint  for  refusal  of  party  to  produce  paper  on  trial. 

Sec  Shelf  «.  Morrison 110 

Can/U  Appraisers  —  refusal  to  make  return  to  canal  board — Mandamus. 

See  People  ex  rel.  Freer  v.  Canal  Appraisers 64 

Action  in  equity  to  remove  a  doud  on  title — when  not  maintainable — 

Remedy  by  ^ectmcnt. 

See  BocKES  ©.  Lansing 88 

J^hat  witness  not  competent  to  testify  under  §  899  of  the  Code  of  Procedure 

but  under  §  829  of  the  Code  of  CivU  Procedure,  its  substitute. 

See  Richardson  v.  Warner 18 

An  action  can  be  maintained  in  equity  to  annul  a  bond  and  mortgage 

procured  by  fraudulent  rgpreseTitoMons. 

iSfid  Rannet  «.  Warren 11 

Excessive  damages  —  setting  aside  of  verdict  of  jury  because  of —  what 

justifies. 

See  Gale  v.  N.  Y.  Central  and  H.  R  R  R.  Co 1 

Order  of  arrest — Bute  6  of  1874,  requiring  endorsement  on — what  a  suffi 

dent  com'fiiance  with.  / 

See  EoPELOWiCH  v.  Eersburg  . .  178 

Appeal  to  County  Court  —  Return  by  justice  —  truthfulness  of,  cannot  be 

questioned. 

See  Barber  v.  Stettheimer 198 

An  order  striking  out  an  answer  as  frivolous  is  appealable. 

See  Webster  v.  Bainbridge 180 

Witness  —  contradiction  of  when  allowed  —  Challenges  —  review  of  decision 

as  to — evidence  upon — Impression  as  to  guiU — when  it  does  not  render  a  juror 
incompetent. 

See  Greenfield  «.  People 242 

Court  of  General  Sessions  —  Absence  of  two  justices  —  power  of  county 

judge  to  receive  a  verdict. 

See  Hinman  «.  People 266 

When  temporary  injunction  granted  to  restrain  trespasser. 

See  Johnson  v.  City  of  Rochester 285 

Summons  —  served  upon  corporation — *' Managing  agent"— who  is  not 

such  agent. 

See  Emerson  v.  Auburn  and  Owasco  Lake  R  R 150 

Cf  receiver  by  officer  of  special  jurisdiction — wha/t  allegation   as   to 

suffUdevU. 

See  Manlbt,  Recbiyer,  etc.,  v.  Rassiga 288 
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ISettlemeivt  of  issues  —  discretionary  with  court — order  directing,  is  not 

appealable. 

See  Seymour  v.  McEinstby 284 

Action  upon  bond  given  by  a  married  woman  —  complaint  in  —  what 

allegaiions  it  must  contain. 

See  Broome  t>.  Taylor : 841 

On  removal  of  auction  from  State  to  United  States  court  —  aUegation  of 

petition. 

See  TuGMAN  «.  National  Steamship  Co 832 

Commissioners  of  assessment — an  affidavit  may  be  ordered  hea/rd  by, 

after  their  report  is  made. 

See  Matter  op  Department  op  Public  Works 488 

Collector's  bond — receiver  of  rents  and  profits,  not  appointed  in  an 

action  thereon  —  distinction  betioeenthe  Hen  created  by  a  collector's  bond  and  that 
of  a  mortgage. 

See  Upham  v.  Paddock 571 

Wha>t  is  not  a  provisioTial  remedy  under  section  772  of  the  Code  of  Civil 

Procedure. 

See  McCarthy  v.  McCarthy 579 

Order  laying  out  highway — record  of  how  impeacfied  —  the  survey  must 

be  incorporated  into  the  order. 

See  Pratt  v.  People ...  664 

Action  to  foreclose  mortgage  —  costs  —  error  as  to  —  Jiow  corrected* 

See  LossEE  v.  Ellis 666 

School  commissioner — pouter  of,  to  alter  or  divide  union  free  school  district  — 
notice  as  to. 

See  People  ex  rbl.  Board  op  Education  v.  Hooper 689 

Appeal  by  executor  —  security  on  — failure  to  apply  for  limitation  of 

amount  of,  under  Code  §  339  — presumption  of  a'wts  arising  from. 

See  Yates  v.  Burch 622 

Barhkruptcy  proceedings —  wher^  they  are  determined  —  whsn  creditor 

may  sue  —  right  of  surety  to  substitution  in  ipiace  of  creditor  whose  claim  he  has 
paid. 

See  Miller  v.  O'Kain 594 

Wh4it  must  be  done  by  a  creditor  before  he  can  attack  afrcmdvlent  con- 
veyance by  a  non-resident  debtor. 

See  Ballou  v.  Jones 629 

PRESUMPTION  —  That  one  is  stockholder  of  a  corporation.]  Where  one 
has  been  shown  to  be  a  stockholder  at  the  time  of  the  organization  of  a  com- 
pany under  chapter  40  of  1848,  he  will  be  presumed  to  continue  to  be  one 
untfl  the  contrary  is  established.    Berries  v.  Wesley 492 

As  to  pleading  the  statute  of  limitations  —  not  indulged  in  favor  of 

wrong-doer. 

See  Outhouse  v.  Outhouse 180 

Letters-patent  are  presumed  to  have  been  regularly  issued. 

See  People  v.  Stephens 17 

Of  assets  applicable  to  the  judgment  appealed  from  —  a/rUingfrom  failure 

of  executor  on  appeal,  to  a/pply  for  limitation  of  amount  of  security  on,  under 
Code,  %  339. 

See  Yates  v.  Burgh 622 

PBIMA  FACIE  EVIDENCE  —  The  failure  of  an  attorney  to  succeed  in  a 
law  suit,  is  not  prima  facie  evidence  of  his  negligence  or  want  ofskQl  therein. 

See  Seymour  v.  Caoger 29 

PRINCIPAL  AND  AGENT  —  Agent  of  insurance  company  —  pou>er  of,  to 
waive  condition  of  policy  of  insurance.]  I .  The  defendant  issued  to  the  plain- 
tiff a  policy  of  insurance  upon  a  frame  building  owned  by  him,  the  policy 
providing  that  it  should  be  void  if  any  change  or  transfer  in  title  or  possession 
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should  take  place  without  the  consent  of  the  company  indorsed  upon  the 
policy,  or  if  the  interest  of  the  assured,  as  owner,  mortgagee,  devisee,  or 
otherwise,  was  not  tnily  represented  to  the  company  and  stated  in  the  policy; 
it  also  provided  that  the  use  of  general  terms,  or  any  thing  less  than  a  dis- 
tinct, specific  agreement,  clearly  expressed  and  indorsed  on  it,  should  not  be 
construed  as  a  waiver  of  any  printed  or  written  conditions. 

The  plaintiff  sold  the  house  and  took  back  a  purchase-money  mortgage. 
The  defendant's  agent  thereafter  received  the  annual  premium  from  and  gave 
a  receipt  therefor  to  him,  being  aware  of  these  facts  and  understanding  that 
he  intended  to  insure  his  interest  as  mortgagee. 

Held,  that  in  an  action  on  the  policy  the  jury  might  infer  an  agreement  by 
the  agent  to  insure  plaintiff 's  interest  as  mortgagee,  and  a  waiver  of  the 
requirement  that  the  plaintiff 's  interest,  as  mortgagee,  should  be  indorsed 
on  the  policy.     Whited  v.  Gkrmania  Fire  Ins.  Co '. 191 

2. Waiver  by  agent.]    The  agent  was  authorized  to  solicit  insurance, 

issue  and  renew  policies,  note  the  changing  of  title,  and  to  collect  and  pay 
premiums. 

Reldj  that  this  evidence  justified  the  conclusion  that  the  agent  had  authority 
to  waive,  and  by  his  acta  had  waived  the  condition  above  referred  to,  and 
that  plaintiff  was  entitled  to  recover.    Id. 

8. Ovmer  of  real  estate  —  liability  of,  for  acts  of  eontraetfir  in  doing 

work  upon  U,]  The  defendant  made  a  contract  with  one  Clynes  by  which 
the  latter  asreed  to  raise  a  house,  belonging  to  the  former,  four  feet.  The 
contractor  dug  a  trench  in  the  sidewalk  next  to  the  house  about  two  feet  wide 
and  oi  about  the  same  depth  and  threw  the  earth  upon  the  sidewalk.  The 
excavation  was  left  unguarded  and  the  plaintiff  fell  mto  it  and  was  injured. 
The  defendant  did  not  authorize  the  trench  to  be  dug,  nor  did  he  know  of 
its  having  been  made  until  after  the  accident.  Its  digging  was  not  necessary 
to  the  performance  of  the  contract.    Hdd,  that  the  defendant  was  not  liable. 

The  owner  of  real  estate  is  not  liable  for  act*  of  a  contractor  employed  to  do 

work  upon  it  unless  (1)  the  contractor  is  his  employe,  or  (2)  unless  the  work, 

as  authorized  by  the  contract,  necessarily  produced  the  injury,  or  (3)  unless 

the  injuries  were  occasioned  by  the  omission  of  some  duty  imposed  upon  him. 

Ryder  «.  Thomas 296 

4.  Repairs  to  boat  —  Uability  of  owner  ft>r  —  wTien  credit  given  to  captain.^ 

Plaintiff's  intestate  made  repairs  upon  a  canal  boat  owned  by  the  defendant, 
in  pursuance  of  orders  received  from  the  captain  of  the  boat.  Subsequently 
the  captain  paid  to  the  plaintiff  a  portion  of  the  bill  and  gave  his  note  for 
the  balance.  The  plaintiff,  without  returning  the  note,  brought  this  action 
after  its  maturity  against  the  defendant. 

Held,  that  the  acceptance  of  the  note  of  the  captain,  without  explanation, 
was  sufficient  to  show  that  the  credit  was  given  to  him,  and  not  the  owner, 
and  that  plaintiff  could  not  recover.     Warner  v.  Miller 654 

5. Purchase  by  agent  of  demand  against  principal — upon  wTuU  terms 

Court  of  Equity  wiU  set  it  aside.]  Thomas  O'Grady  and  wife  executed  a  bond 
and  mortgage  to  one  W.,  who  thereafter  assigned  the  same-  to  a  son  of  the 
said  Thomas,  who  assigned  it  to  one  Doyle,  who  assigned  it  to  the  son's 
wife,  the  plaintiff  herein.  The  last  two  assignments  were  without  consid- 
eration. At  the  time  of  the  purchase  of  the  mortgage  bv  the  son,  he  was 
acting  as  confidential  agent  of  his  father.  In  an  action  to  foreclose  the  mort- 
ffage,  the  referee  held  that  the  confidential  relations  existing  between  the 
father  and  son  prevented  the  latter  from  purchasing  the  mortgage,  and  that 
the  assignment  to  him  was  void. 

Held,  that  this  was  error;  that  at  law  the  assignment  vested  the  legal  title 
in  the  son,  and  that  equity  would  not  allow  the  title  so  acquired  to  be  taken 
from  his  assignee  except  upon  the'  payment  of  the  amount  expended  in  pur- 
chasing the  same.    O'Gradt  v.  Cob 598 

Contact  for  commissions  on  sales —  construction  of 

See  Russell  v.  Consolidated  Fruit  Jar  Co 286 

Drawing-room  cars  —  liability,  for  acts  of  servants  in  cars,  of  railroad 

company  hauling  such  ca/rs  under  a  contract  with  the  ear  company, 

SeeTmoRPEv.  N.  T.  C.  and  H.  R.  R  Co  ..   70 


Digitized  by 


Google 


INDEX.  758 

FBINOEPAL  AND  AGENT  —  Oontinued.  paob. 

Affentaf  inntranee  eompcmy — eontraet  for  paymmdof —  oonstfnuAicm,  of, 

866  Hahn  «.  North  American  Life  Ins.  Co 19ft 

Oity  of  BoeK6st6r  —  habiUty  of,  for  negUg6no6  of  a  fMmber  of  the  fvr6 

depa/rtmentof. 

See  Shith  v.  Citt  of  Rochester 214 

LMbUUy  of  couTUy  for  negUgence  of  county  treasurer,  in  facing  to  serve 

notice  to  redeem  taa  sale. 

See  Db  Grauw  v.  Suferyibors  of  Queens  Countt 881 

Account  staled — cmthority  of  officer  of  corporation  to  make  —  Account 

renderjd — what  necessary  to  constitute  an  account  slated. 

See  Harvey  «.  West  Side  Eletatrd  Railway  Co 892 

PBINCIPAL  AND  8T7BETY  —  Bequest  by  surety  that  creditor  wiU  fore- 
close mortgage  —  neglect  to  comply  with  —  effect  of.  ]  1.  The  defendant  being  the 
owner  of  a  bond  and  mortgage,  dated  September  28,  1869,  for  $4,400,  f500 
of  principal  being  payable  on  January  first  of  each  year  from  date,  assigned 
the  same  on  September  26,  1872,  guaranteeing  that  the  security  was  suffi- 
cient for  the  payment  of  the  amount  thereof,  and  guaranteeing  also  the  col- 
lection of  the  same.  In  Januaay,  187B,  several  installments  of  principal 
bein^  due  and  unpaid,  the  secretary  of  the  plaintiff,  who  then  held  the 
bona  and  mortgage  under  such  assignment  and  guarantee,  wrote  to  the 
defendant  in  regard  to  it.  The  defendant  called  at  the  office  and  notified 
the  secretary  that  he  wanted  the  company  to  foreclose  the  said  mortgage. 
The  company  neglected  to  foreclose  the  mortgage  until  October  18,  1875. 
In  the  meantime  a  frame  dwelling,  worth  $2,0(>i),  had  burned  down,  and 
only  $700  of  insurance  was  received  thereon. 

A  deficiency  having  arisen  upon  the  sale,  for  which  it  was  sought  to  hold 

the  defendant  liable,  ndd,  that  the  act  of  the  company  in  failing,  for  more 

than  two  years,  to  foreclose  the  mortgage,  after  defendant  had  requested  it 

so  to  do,  relieved  him  from  all  liability  for  the  deficiency  which  had  arisen. 

Northern  Ins.  Co.  «.  Wright 166 

2.  Bamkrv/ptcy  act — when  proceedings  are  determined.}  Under  the  pro- 
visions of  the  bankrupt  act  prohibiting  any  creditor  who  has  proved  his  debt 
or  claim  from  maintaining  any  suit  at  law  or  in  equity  thereupon  aj^ainst  the 
bankrupt,  unless  a  ''discharge  has  been  refused  or  the  proceedmgs  have 
been  determined  without  a  discharge  "  the  proceedings  are  not  determined 
unless  an  order  to  that  effect  has  been  entered  by  the  United  States  Court. 

Miller  «.  O'Eain 594 

8.  Mights  of  surety  of  bankrupt.]    If  a  creditor  has  proved  his  claim 

against  the  bankrupt,  a  surety  for  the  bankrupt,  who,  after  such  proof 
thereof,  pays  the  debt,  occupies  the  position  of  the  original  creditor  as  to  the 
enforcement  of  the  claim  by  suit.    Id, 

OoUectar's  bond — receiver  of  rents  and  profits,  not  appointed  in  an  action 

thereon — Distinction  between  the  Uen  created  by  a  coUeetors  bond  and  that  of  a 


See  Ufham  v.  Paddock 571 

Note — addition  of  word  ** security"  to  name  of  one  joint  maker  — 

action,  how  brought  thereon. 

800  HoYT  «.  Mead 827 

PBOCESS —  VolurUa/ry  appea/ranee  —  when  sufficient.]  1.  The  want  of  pro- 
cess to  bring  a  defendant  into  court  may  be  waived  by  a  voluntary  appear- 
ance in  the  action;  but  to  be  effectual,  such  appearance  must  be  with 
knowledge  that  there  is  an  action  pending  and  with  a  full  intention  to 
appear  therein.    Merkee  v.  City  of  Rochester 157 

2. Presence  in  eowrt — not.]    The  mere  presence  of  a  defendant  in  a 

court  room  does  not  authorize  a  magistrate  to  proceed  and  render  a  judg- 
ment ^inst  him,  unless  he  notifv  him  that  an  action  is  pending  against 
him  and  unless  he  fully  understanas  the  nature  of  the  proceedings.    Id. 

Swmmons  —  service  of,  upon  corporation  —  "  managingagent "  —  who  is. 

See  Emerson  v.  Auburn  and  Owasco  Lake  R:  it , 150 

Hun— Vol.  XIII,        95 
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PB0MI8S0BT  JSIOTE—Addiium  of  toard  *'9wrety'*  to  name  ofonejoM 
maker  —  acHon  how  hrougJU  thereon,']  1.  Where  two  persons  execute  a  note 
and  one  of  them  adds  to  his  siniature  the  word  "surety"  both  are  to  be 
treated  as  makers  of  the  note  ana  may  be  joined  as  defenc&nts  in  an  action 
upon  it;  nor  is  the  liability  of  the  surety  to  the  holder  of  the  note  affected 
by  any  equities  existing  between  such  surety  and  his  co-defendant. 

HoTT  «.  Mead 827 

2. A  note,  in  order  to  have  the  effect  of  extending  the  time  of  payment  of  a 

poet  debt,  muet  he  negotiable.]  In  an  action  to  recover  for  liquors  sold  to  the 
defendant,  the  defendant  set  up  that  the  plaintiff  had  accepted  the  defend- 
ant's promissory  note  for  the  amount  due,  whereby  the  time  for  the  pay- 
ment of  the  debt  was  extended,  and  that  such  note  was  not  yet  due. 

HM,  that  as  the  answer  did  not  aUese  that  the  note  so  accepted  was  a 
negotiable  note,  it  was  properly  oyerruled  as  frivolous. 

Webster  9.  Bainbridoe 180 

8. Married  woman — liability  of,  on — when  her  hu^nd  has  entire  eonr 

trol  of  her  bimneee.]  An  action  was  brought  to  recover  the  amount  of  a 
promissonr  note  made  by  the  defendant,  a  married  woman,  who  owned  a 
farm  of  880  acres,  on  which  she  lived  with  her  husband.  He  had  no  prop- 
erty, but  carried  on  the  farm  for  her  and  bought  and  sold  whatever  he 
g leased,  using  her  money  by  her  consent.  Every  thing  he  bought  became 
ers.  The  proceeds  of  the  note,  as  soon  as  I'eceived,  were  given  by  her  to 
her  husband,  and  were  not  used  by  him  for  plaintiff's  benefit  or  that  of  her 
separate  estate. 

Held,  that  the  defendant  was  engaged  in  carrying  on  the  business  of  farm- 
ing throuffh  her  husband,  acting  as  her  agent,  and  that  she  was  liable  for  the 
amoimt  of  the  note.    Smith  f>.  Kennedy 9 

4. Bestruetion  by  its  maker  of  an  outlawed  note— measure  of  damages 

for — presumption  as  to  pleading  the  statute  of  limitations,']  This  action  was 
brought  by  the  plaintiff  against  her  brother,  for  the  conversion  of  a  note 
given  to  her  for  money  borrowed  by  him.  After  the  lajwe  of  more  than  six 
years  from  the  maturity  of  the  note,  he  asked  her  to  let  him  see  it,  promising 
to  return  it  Having  obtained  possession  of  it,  he  threw  it  in  the  stove  and 
burned  it  up.  The  justice  at  the  Circuit  charged,  with  reference  to  the 
amount  of  damages,  that  the  plaintiff  was  entitled  to  recover  the  face  of  the 
note  with  interest;  that,  though  outlawed,  it  constituted  a  moral  obligation 
sufficient  to  uphold  a  new  note  or  promise;  that,  although  the  defendant 
could  have  pleaded  the  statute  of  linutations  in  an  action  upon  the  note,  yet 
being  a  wrons-doer,  he  was  entitled  to  no  presumptions  in  his  favor. 

^id,  that  the  charge  was  correct.    Outhoubb  «.  Outhouse 180 

Where  a  note  was  aiven  upon  the  signing  of  a  etmtraet  for  the  sale  of 

land — in  an  aeiion  upon  me  note  the  pi/oivJtiff  must  prove  performance  or  tender 
€f  penformanoe  of  the  contract. 

See  HoAG  v,  Pabr 06 

Endorsements  upon — takimg  note  o^tfthe  statute  of  limitations —  admss- 

sible,  without  proof  of  actual  payment, 

iS06  RiBLBT  9.  WlOHTMAN 163 

Discount  of,  given  by  an  officer  of  a  corporation — violation  of  chasier 

as  to  —  what  is. 

See  Fisher  v.  Murdogk 485 

Forgery  of —  whm  person  signing  it  is  estopped  from  denying  its  genu- 
ineness. 

See  MoBHER  v.  Carpenter 602 

The  aec^tance  of,  in  payment  of  a  bill— constitutes  a  payment  of  the 

bill  as  to  third  parties. 

See  Drake  v.  Porter '. 658 

PBOOF  OF  liOBS—  On  one  of  several  policies  of  insurance  in  the  same  com- 
pany, on  the  same  proper^/,  payable  to  the  same  person,  when  sufficient  for  aU, 

See  Dakin  v,  Lrv.  and  LiOnd*  »h  and  Globe  Ins.  Co 128 
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PBOVISIONAL  UEMEDY  —  Whai  is  not,  undar  Oode  of  dvU  Procedure, 
g  772.]  An  order  authorizing  a  substituted  or  constructive  service  of  a 
summons  is  not  an  order  grantmg  a  provisional  remedy,  within  the  meaning 
of  section  772  of  the  Code  of  Civil  Procedure. 

McOabtht  «.  McCARTHnr 579 

PUBLIC  'S\nBANCE'—Compiaint--cMegi'ng  obetruetian  of  highway  — 
jmbUc  nuisance — when  an  action  to  abate  is  maintainable. 

See  Van  Bbunt  f>,  Ahbabn 888 


PTTBLIC  OFFICER— LialnUty  of  for  neglect  of  official  duty,  to  person 
ir^ured  thereby.']  1.  The  complaint  in  this  action  alleged  that  the  defendant 
was  the  head  of  the  department  of  buildings  in  the  city  of  New  York;  that 


it  was  his  duty  to  see  that  all  unsafe  buildings  in  said  city  were  taken  down 
or  made  secure,  and  that  he  was  furnished  with  the  means  necessary  to  fulfill 
the  said  duty;  that  a  building,  known  as  No.  25  Duane  street,  was  so  injured 
by  fire  as  to  render  it  unsafe,  and  that  defendant  had  notice  of  its  condition; 
that  the  said  building  fell  upon  an  adjoining  building  in  which  the  plaintlfTs 
intestate  lawfully  was  and  killed  her,  and  asked  judgment  for  damages 
against  the  defendant 

Held,  that  a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  should  be  overruled. 

CoNNOBB  V.  Adams 427 

2. Action  against — where  triable.]    The  warden  of  the  city  prison  in 

New  York  is  a  public  officer,  and  an  action  brought  to  recover  damages  for 
an  act  done  by  him  in  virtue  of  his  office,  must  be  tried  in  the  county  of  New 
York.    CowKN  V.  Quinn 844 

PUBLIC  POLICY — Assignment  of  policy  of  insurance  on  Iffe — with  right 
to  redeem — such  right  to  exmre  on  death  of  insured — vaUd, 

See  Edington  v,  2Btna  Lifb  Ins.  Co 548 

PUBCH  A8EB : 

See  VBinx>B  and  Purchaser. 

if u aPBBSxuuE  —  Commissioners  of  highteays—poioer  of  to  er^oin  pur- 
presture.]  The  commissioners  of  highways  of  a  town  have  no  power  to 
bring  an  action  to  enjoin  the  construction  of  a  permanent  obstruction  in  the 
highway.    Coykbndall  v.  Dubkbb '. 260 

Order  laying  out  highway —  record  of  how  impeached  —  The  survey  — 

must  be  incorporated  into  the  order, 

A«  Pratt  «.  People 664 

RATTiKOAD — AppHeation  for  change  of  route  —  chap,  140  of  1850,  and 
chap.  560  of  1871  —  the  notice — must  be  personally  smed.'\  1.  The  notice 
required  by  the  statute  ($^  22  of  chap.  140  of  1850,  as  amended  by  chap.  560 
of  1871)  to  be  given  on  an  application  for  a  change  of  the  proposed  route  of 
a  railroad  company,  must  be  personally  served. 

Quesre,  whether,  in  a  case  where  personal  service  is  impracticable,  the 
court  would  have  power,  under  the  seventh  subdivision  of  section  14,  to 
direct  service  to  be  made  in  some  other  mode. 

PBOFLB  ex  BEL.  N.  B.  AND  C.  R.  R  Co.  V,  L.  AND  B.  R  R  Co 211 

2. Fire  started  by  sparks  from  engine.]  In  an  action  to  recover  dam- 
ages for  the  burning  of  woodland,  by  a  fire  started  by  the  negligence  of  a 
raih-oad  company  in  allowing  sparks  and  coals  to  escape  from  its  engines,  the 
plaintiff  is  not  required  to  prove  which  one  of  the  defendant's  engines  set 
the  Are.    Bbvier  f>,  Delaware  and  Hudson  Canal  Co 254 

8. Identification  of  erigine.]    Where  he  is  unable  to  identify  the  engine 

that  set  the  fire,  byname  or  number,  or  by  any  other  designation,  if  he  prove 
either  by  the  manner  in  which  it  was  operated  or  by  the  extent  to  which  it 
scattered  fire  that  it  was  so  far  out  of  repair  as  to  charge  the  company  with 
negligence,  it  is  sufficient.    Id. 

4 Duty  of  railroad  as  to  condition  of  engine.]    The  counsel  for  the 

def eQ<tot  re<}ueste4  the  court  to  charge  thftt  the  defendants  were  not  bound 
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to  use  any  other  appliances  than  such  as  are  known  in  practical  use.  The 
court  so  charged,  adding,  "that  is,  the  known  and  reconiized  means  for 
preventing  the  escape  of  sparks  from  a  locomotive,  ana  such  as  are  best 
adapted  to  that  purpose."  HM,  that  the  qualification  added  by  the  court 
was  proper.    Id, 

5. PatUfig  out  yird.]    The  court  charged  that  the  plaintiff  was  not 

bound  to  use  extraordinary  means  to  extinguish  or  prevent  the  spread  of  the 
fire.    HeUd,  that  this  was  proper.    Id, 

6. Oontr&mtory  negUgence,]    The  defendant's  counsel  requested  the 

court  to  char^  that,  if  the  plaintiff  allowed  dry  limbs,  brush,  grass  and 
other  combustible  matter  to  lie  and  accumulate  on  his  premises  adjacent  to 
the  line  of  the  railroad,  and  that  if  such  accumulation  contributed  to  produce 
the  fire,  by  means  of  which  the  premises  were  burned  over,  he  was  not  enti- 
tled to  recover.  Held,  that  the  request  was  properly  refused;  that,  whether 
or  not  the  plaintiff  had  been  ^ilty  of  negligence  contributing  to  the  injury, 
was  a  question  for  the  jury;  it  was  not  the  province  of  the  court  to  instruct 
the  jury  that  certain  specified  acts  or  omissions  constitute  negligence.    Id. 

7.  Ckm^adt  f<JT  carrying  goods— wJien  not  confined  to  goods  shipped  on 

shipper's  own  account.]  The  plaintiff,  a  resident  of  Chicago,  entered  into  a 
contract  with  the  defendant  whereby  the  latter  agreed  to  carrv  and  transport 
from  New  York  to  Liverpool  such  merchandise,  not  exceeding  a  specified 
amount,  as  might  be  furnished  by  the  plaintiff,  during  certain  montiis,  at  a 
specified  price.  A  portion  of  this  merchandise  was  shipped  by  the  plaintiff 
on  his  own  account,  and  the  remainder  thereof  was  furnished  by  other  per- 
sons, who  made  a  contract  with  the  plaintiff  for  its  transportation.  The  bills 
of  lading  were  made  out  at  Chicago,  the  defendant  receiving  the  goods  at  New 
York,  paying  the  back  freight  ana  collecting  the  whole  amount  of  freight  from 
the  assignees  at  Liverpool.  After  the  making  of  the  contract  between  plain- 
tiff and  defendant  ocean  freights  increased,  so  that,  as  the  bills  of  lading  made 
at  Chicago  charged  for  freights  at  the  current  rates,  those  being  the  rates  agreed 
upon  between  plaintiff  and  the  parties  furnishing  the  merchandise  to  him  for 
transportation,  the  amount  received  b^  the  defendant  at  Liverpool  for  tiie 
ocean  freights  exceeded  the  amount  which,  by  the  terms  of  his  contract,  was 
to  be  charged  to  the  plaintiff.  In  an  action  by  the  plaintiff  to  recover  this 
excess  over  the  contract  rates,  which  had  been  received  by  the  defendant, 
held,  that  he  was  entitled  to  recover. 

TxTGMAN  «.  National  Stbambhip  Co 888 

8.  Taking  land  for  purposes  of — compensation  to  landotoners.]    Under 

an  act  of  the  legislature  certain  land  was  taken  to  be  used  as  a  highway;  one 
section  of  the  act  gave  a  license  to  a  railroad  company  to  lay  their  track  thereon 
and  use  the  same.  This  license  was  subsequently  decliu^  invalid,  because 
no  compensation  was  made  to  the  owners  for  the  additional  burden  thereby 
imposea  upon  their  lots. 

in.  a  proceeding  instituted  by  the  company  to  acquire  title  to  the  land  under 
the  eenend  railroad  act,  Tteld,  that  the  commissioners  to  appraise  damages 
shomd  regard  the  land  in  the  avenue  as  still  forming  a  part  of  the  parcels  to 
which  it  had  belonged,  but  subject  to  the  easement  of  a  highway,  and  should 
award  as  damages  me  difference  between  the  market  value  of  the  whole  prop- 
erty from  which  the  railroad  was  to  be  severed,  before  the  taking,  and  its  value 
after  the  taking,  with  the  railroad  upon  the  land  taken. 

Matter  of  Pbospbct  Park  and  Conby  Island  R  R  Co 845 

9.  Tickets  issued  hy — right  of  passenger  to  stop  <?wr.]  On  February  sev- 
enteenth plaintiff  purchased  from  defendant  at  Patchogue  an  excursion  ticket 
to  Brooklyn,  which  stated, "  Gk>od  until  three  days  after  date.  Excursion  ticket," 
and  on  the  same  rode  to  Brooklyn.  On  the  following  day  he  took  a  train  from 
Brooklyn  which  arrived  at  Babylon  late  at  night  and  did  not  connect  with  any 
train  for  Patchogue.  He  drove  to  the  next  station  east,  remained  there  over 
night  and  in  the  morning  took  a  train  for  Patchogue,  from  which  he  was 
ejected  by  the  conductor,  in  compliance  with  a  regulation  of  the  company 
providing  that  stop-over  checks  should  not  be  given  on  excursion  tickets. 

HM,  that  the  company  were  authorized  to  remove  him,  and  that  he  was  not 
entitled  to  recover,  no  unnecessary  violence  having  been  used. 
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That  plaindfl,  under  his  contract  with  the  company,  could  only  demand  a 
oontinuoufi  passage,  and  had  no  right  to  stop  over  at  intermediate  points. 

Tbrrt  fj.  Flubhiko,  N.  8.  and  C.  R  R.  Co 860 

10. Drawing-room  etvrs — UabUUy  of  railroad  comp<my  drawing  ears 

under  contract  with  ca/r  company,  ]  The  aefendant  entered  into  a  contract  with 
Webster  Warner,  by  which  Wagner  agreed  to  place  upon  defendant's  road 
certain  drawmg-room  cars  at  his  own  cost  and  keep  the  interiors  thereof  in 
good  order,  Wagner's  conductors  and  porters  thereon  to  be  carried  free  of 
charge  by  the  railroad  company.  The  defendant's  conductors  had  a  right  to 
enter  the  cars  for  any  purpose  connected  with  the  management  of  the  train, 
and  for  the  collection  of  fares,  and  to  the  assistance  of  Wagner's  conductors 
and  porters  in  enforcing  Kood  order;  but  not  otherwise  to  mterfere  with  the 
business  of  such  cars.  Jji  consideration  of  the  railroad  company  hauling 
and  making  certain  repairs  to  the  cars,  Wagner  agreed  to  pay  it  twenty  per 
cent  of  the  gross  receipts. 

In  an  action  brought  by  the  plaintiff  against  this  defendant  the  railroad 
company,  to  recover  for  injuries  sustained  by  reason  of  his  alleged  wrongful 
removal  from  the  drawing-room  car  by  the  porter  thereof,  nM,  that  the 
defendant  was  liable  for  any  injuries  so  sustained  by  him. 

Thorpe  V.  N.  Y.  Centbal  and  H.  R.  R  R.  Ck) 70 

11. Duty  of  one  passing  over  railroad  crossing — action  for  negUgenee,] 

The  plaintiff's  intestate  was  struck  by  one  of  defendant's  engines  and  killed, 
while  driving  a  team  of  horses  across  one  of  its  tracks.  Upon  the  trial 
counsel  for  the  defendant  requested  the  court  to  charge  that  it  was  negli- 
gence on  the  part  of  the  intestate.  If  he  approached  the  crossing  at  such  a 
rate  of  speed  as  to  be  imable  to  stop  or  turn  his  horses  aside  before  gQing 
on  to  the  track.  The  court  charged,  "  that  if  the  intestate  approachea  the 
track  at  such  speed  that  he  was  unable  to  control  or  stop  his  team,  without 
making  any  effort  to  apprehend  the  approach  of  the  train,"  he  was  guilty  of 
nefldiffence. 

Held,  that  the  charge  as  requested  was  properly  refused,  and  that  as  modi- 
fled  it  was  as  favorable  to  defendant  as  it  was  entitled  to,  except  that  it  was 
the  dutv  of  the  plaintiff 's  intestate  to  make  such  effort  as  was  reasonable 
under  the  circumstances  to  ascertain  if  a  train  was  approaching. 

Saltbb  V,  Utica  and  Black  Rivsb  R  R  Ck> 187 

12.  Jhvceedings  for  bonding  towns  in  aid  of — comflrnissionars  to  issue  bonds  — 
annuUing  of  proceedings — ^ect  of  ,  on  powers  of  commissioners.]  On  July  1, 
1871,  the  county  judge  of  .Jefferson  county,  in  proceedings  instituted  before 
him,  under  chapter  907  of  1800  and  chapter  925  of  1871,  appointed  commis- 
sioners to  issue  bonds  in  aid  of  the  construction  of  a  railroad.  The  pro- 
ceedings were  removed  by  certiorari  to  this  court,  and  on  July  1,  1872, 
a  Judgment  was  entered  affirming  them.  On  February  24,  1873,  the  Court 
01  Appeals  reversed  the  judgment  and  directed  the  county  judge  to  dismiss 
the  application.  After  the  issuing  of  the  certiorari,  the  commissioners 
issued  bonds  to  the  amount  of  $80,000  and  delivered  them  to  the  plaintiff,  the 
agent  and  treasurer  of  the  railroad  company,  who  delivered  in  exchange  there- 
for the  stock  of  the  company.  Both  the  plaintiff  and  the  commissioners  knew 
of  the  pendency  of  the  certiorari.  The  money  necessary  to  pay  the  interest 
on  the  bonds  for  a  certain  time  had  been  levied  and  received  by  the  col- 
lector. In  this  action  brought  to  recover  the  amount  of  certain  coupons 
attached  to  the  bonds,  the  money  to  pay  which  had  been  collected,  the 
plaintiff  produced  an  instrument  signed  by  the  persons  appointed  commis- 
sioners, reciting  their  appointment,  and  the  fact  that  the  proceedings  had 
bc^n  declared  void,  and  transferring  to  plaintiff  all  their  right  to  the  bonds 
as  commissioners  or  otherwise. 

Held,  that  the  money  having  been  collected  for  the  speciflc  purpose  of  pay- 
inflp  the  coupons,  that  if  it  was  the  duty  of  the  defendant  to  pay  it  over  to  the 
hmders  of  the  coupons,  he  could  not  set  up  the  invalidity  and  reversal  of  the 
proceedings  before  the  county  judge  as  a  reason  for  not  doing  so. 

That  it  was,  in  fact,  his  duty  to  pay  the  commissioners,  and  not  the 
holders  of  the  coupons. 

That  the  commissioners  had  no  right  to,  or  interest  in  the  fund  except  as 
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commissioners,  and  while  continuing  to  hold  the  office,  and  that  they  could 
not  transfer  their  official  rights  or  divest  themselves  of  their  official  dutj. 

That  immediately  upon  the  decision  of  the  Court  of  Appeals,  thej  ceased 
to  be  such  commissioners  and  to  have  any  interest  whatever  in  the  fund. 

That  nothing  passed  to  the  plaintiff  by  the  pretended  transfer,  and  that 
plaintiff  could  not  recover.    Biddlbcom  v.  Nbwton 582 

Mgligenee  —  turning  cows  on  to  highway  eroued  by  railroad  track, 

Sw  Pitch  «.  Buffalo,  N.  Y.  and  Phil.  Rt.  Co 668 

I70uries  occasioned  by  —  Oantributory  negligence — tchen  a  quesUan  for 

the  jury. 

See  Hoffman  v.  N.  T.  Cektral  and  H.  R  R.  R.  Co 588 

When  question  of  contributory  negligence  should  be  submitted  to  the  jury, 

SeeFhOFFKRv.N,  Y.  C.  and  H.  R.  R  R.  Co 635 

Bight  of  to  remove  rails — laid  on  land  under  a  parol  agreement. 

See  Cayuga  Railway  Co.  v.  Nilbs 170 

Notice  of  Hen  by  laborers  and  materialmen  against  —  what  must  be  shown 

to  estdblith  lien  —  chap,  402  of  1854,  and  chap,  529  of  1870. 

See  Sampson  v.  Buffalo,  N.  Y.  and  P.  R.  Co 280 

Negligence  in  order  to  create  liability,  must  contribute  to  or  cause  the 

aeddent. 

See  CoaanoYE  V,  N.  Y.  Cbnt&aland  H.  R  R  R  Co 829 

BAPE  —  AssauU  with  intent  to  commit — what  should  be  alleged  in  the  indict- 
ment —  consent  of  a  child  under  ten  years  of  age  does  not  alter  the  crime. 

See  Singer  v.  Pboflb 418 

BJ^ALYROPlBiRTY— Purchase  of,  by  trustees  of  savings  bank when 

unauthorized.^  1.  A  savings  bank  m  New  York  was  incon>orated  in  1867. 
During  the  years  186 «,  1868  and  1869  the  expenditures  exceeded  the  receipts; 
in  1870  and  1871  the  receipts  were  in  excess  of  the  expenditures,  and  in 
1872  and  1878  the  expenditures  again  exceeded  the  receipts.  In  the  latter 
year  the  trustees  of  the  bank  purchased  four  lots,  three  of  which  were  sold, 
and  on  the  fourth  a  banking-house  was  erected.  This  action  was  brought 
by  a  receiver  of  the  bank  against  the  trustees  to  recover  damages  alleged  to 
have  been  sustained  by  the  bank  from  such  purchase,  on  the  ground  that, 
as  the  charter  limited  the  power  of  the  trustees  to  purchase  real  estate  to  a 
lot  and  banking-house,  that  the  purchase  of  the  four  lots  by  the  trustees 
when  they  needed  but  one,  and  the  purchase  of  even  one  lot  in  the  then  con- 
dition of  the  bank,  was  an  abuse  of  discretion,  and  illegal  and  unauthorized. 
Held,  that  the  question  as  to  whether  or  not  the  purchase  of  the  land,  con- 
sidering the  financial  condition  of  the  bank,  was  a  reasonable  exercise  of  the 
discretion  vested  in  the  trustees,  was  a  question  for  the  jury,  and  that  it  was 
error  for  the  court  to  withdraw  that  question  from  them. 

Frrnch  V,  Redman 502 

2.  Partnership  for  purchase  of —  oral  agreement  for — liability  of  partners.  ] 
Dobbs,  Raynor  and  Gillies  agreed,  orally,  that  Dobbs  should  purchase  cer- 
tain real  estate  in  his  own  name  and  give  back  a  mortgage  thereon  for  part 
of  the  purchase-money;  the  real  estate  to  be  held  for  speculative  purposes 
and  sold  for  the  joint  benefit  of  all;  the  profits  to  be  divided  among  them  in 
proportion  to  the  amount  contributed  by  each.  Dobbs  accordingly  pur- 
chased the  property  and  gave  back  a  mortgage  to  plaintiff's  testator,  who 
was  at  the  time  ignorant  of  the  partnership.  In  an  action  to  foreclose  the 
mortgage  the  judgment  directed  that  each  of  the  partners  should  be  liable 
for  such  proportion  of  any  deficiency  that  might  arise  upon  the  sale  as  cor- 
responded to  his  interest  in  the  land. 

BM,  that  this  was  as  favorable  a  judgment  for  the  partners  as  they  were 
entitled  to;  that  under  such  circumstances  the  name  of  the  partner,  used  in 
the  transaction,  becomes  pro  hac  vice  the  partnership  name. 

Williams  v.  Gillies 422 

8.  Agreement  not  under  seaX  to  convey  lands —  Covenant  to  stand  seised 

•^what  consideration  must  exist  for — When  a  contract  is  not  ertforeeaJble  by  a 


Digitized  by 


Google 


INDEX.  759 

BBAL  PBOPERTT—CSTn^fniMfZ.  paob. 

iPranger  to  the  eanadenxtian  th&r&of.]  One  Lydia  J.  Noyes,  who  was  the 
owner  of  a  farm,  entered  into  an  agreement  with  her  husband,  by  which  she 
agreed  that  her  husband  should  have  the  use  of  the  farm  during  his  life;  that 
upon  his  death,  if  she  was  then  living,  she  should  have  the  use  of  it  for  her 
life;  and  after  the  death  of  both,  she  agreed  that  one  Malvina  Noyes,  the 
child  of  her  husband  by  a  former  wife,  should  have  all  the  right  and  title  of 
the  said  Lydia  therein  "in  consideratton  of  $200,  in  hand  paid."  The 
agreement  was  not  sealed. 

Beld,  that  the  instrument  purported  to  be  a  contract  between  husband  and 
wife,  and  was  void  at  law. 

That  as  it  was  not  sealed  it  could  not  operate  either  as  a  conveyance  or  a 
covenant  to  stand  seized. 

That,  even  if  it  were  sealed,  it  could  not  operate  as  a  covenant  to  stand 
seized  for  the  benefit  of  Malvina,  as  it  was  not  founded  on  a  consideration  of 
blood  or  marriage,  and  she  being  a  stranger  to  any  pecuniary  consideration 
therein  mentioned,  could  not  take  advantage  of  or  enforce  it. 

LoflBBB  «.  Ellis 685 

4.  Gavenants  of  indemnity  and  covenants  to  perform  epec(fie  acts — dis- 

Unetion  between — Measure  of  damages  upon  loss  of  household  interest  —  evidence 
as  to.]  Plaintiff  and  defencumt's  intestate  entered  into  an  agreement  whereby 
the  latter  agreed,  in  consideration  of  a  sum  of  money  paid  to  him  by  plain- 
tiff, to  procure  the  discontinuance  of  two  foreclosure  actions  then  pending, 
and  to  purchase  certain  mortgages  and  hold  them  until  the  expiration  of  a 
lease,  owned  bv  plaintiff,  of  the  mortgaged  premises,  so  that  she  might 
enjoy  the  use  of  the  same  during  the  term  of  the  lease.  The  intestate  hav- 
ing failed  to  purchase,  two  of  the  mortgages  were  foreclosed,  and  just  as  the 
premises  were  to  be  sold,  the  plaintiff  sold  out  her  lease  for  $626.  The  lease 
had  then  two  years  and  three  months  to  run,  and  all  the  rent,  except  for  one 
year,  had  been  paid  in  advance  at  the  rate  of  $500  a  year. 

In  an  action  to  recover  damages  for  a  breach  of  the  agreement,  hetd,  that 
the  plaintiff  was  not  bound  to  wait  for  an  actual  eviction,  but  that  the  agree- 
ment was  broken  as  soon  as  the  intestate  failed  to  perform  the  specific  acts 
required  by  the  agreement,  viz.,  to  purchase  and  hold  the  mortgages. 

That  she  was  entitled  to  recover  as  damages  the  actual  value  of  the  prem- 
ises for  the  unexpired  term  of  the  lease  after  deducting  therefrom  the  rent 
to  be  paid. 

JSeld,  further,  that  in  determining  the  value  of  the  use  of  the  premises  the 
referee  was  not  confined  to  the  receipts  from  and  the  expenditures  upon 
them. 

The  distinction  between  a  covenant  of  indemnity  and  a  covenant  to  do  a 
specific  act,  discussed.    Hawkins  v.  Mosher 568 

When  legacies  are  charged  upon  land. 

See  Stoddard  v.  Johnson 606 

H'o^tdent  conveyance  by  non-resident  debtor  —  toJutt  must  be  done  by 

creditor  before  he  can  attach  it. 

See  Ballou  v.  Jonss ; 629 

Acquisition  of  fee  of  land  by  dty  for  sea-waU — uses  to  which  it  may 

apptyit. 

See  SwBBT  V.  Bitffalo,  N.  Y.  and  PHiii.  Ry.  Co 648 

Easement  of —  right  of  drainage — what  words  oflre  suffldent  to  create. 

See  Flint  v.  Bacon 454 

Boundary  line — when  it  can  be  estaibHshed  by  parol. 

See  Amblbr  v.  Cox 295 

Owner  of —  liability  of,  for  acts  of  contraeter  in  doing  work  upon  it. 

See  Rtdbr  v.  Thomas 296 

Parol  agreement  as  to  —  ectsement  cannot  be  creeOed  by  —  not  to  be  per- 
formed under  one  year — when  it  enures  as  a  Ueense. 

See  Cayuga  Railway  Co.  v.  Nilbs 170 

Oloud  upon  title  to — action  in  equity  to  remove  —  when  not  maintain- 

Me  —  Bemedy  by  ^ectment. 

Sm  Bockbs  0.  Lansing 88 
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REAL  PBOPEBTY  —  Continued.  pa«s. 

Ocmtraet  for  sale  of  larkds  —  note  given  upon  signing  anUraei  —  in  an 

action  upon  the  note  plainUff  must  prove  poiformanee  of  the  eontraei  or  tender. 

See  UoAQ  V.  Farr 05 

BigM  of  way  —  right  of  the  owner  of  the  ecuement  to  repair  the  way. 

/S^  McMillan  «.  Gkonin 68 

Animals  trespassing  upon  —  right  of  owner  of  land  to  drive  them  of  wWi 

dogs. 

See  Smith  v.  Waldorf 127 

Estoppel  —  must  he  certain — effect  of  when  part  of  description  of  real 

property — it  does  not  apply  to  coUcUeral  actions — dedariUions  of  persons  »n  pos- 
session of  land  —  wTien  admissible. 

See  Edmonston  v.  Edmonston 183 

Takinq  land  for  railroad  pwrposes  —  oompenscUion  to  landowners. 

See  Mattbb  of  Probpbct  Park  ajs(d  Const  Island  R  R  Co 345 

Title  to — how  affected  by  conveyance  by  married  woman  under  chapter 

90  (f  1860 — without  consent  of  her  husband — when  consent  may  be  given. 

See  Wing  v.  Sghramic 377 

Of  infant — saXe  of — mortgage  given  by  purchaser — want  of  UUe  in 

irtfami  no  defense  to. 

See  Parkinson  v.  Jacobson 817 

REBTTTTINa  TESTIKONY—  What  admissible  to  rebut  testimony  impeach- 
ing the  character  of  a  witness. 

See  Haoadorn  v.  Eearnbt 336 

REGEIVEB  —  Appointment  of  by  officer  of  special  jurisdiction  —  what 
allegation  as  to  appointment  sufficient.  \  1.  In  an  action  brought  bj  a  receiver 
appointed  in  supplementaiy  proceedings,  the  complaint  alleged  that,  "  by  an 
oraer  of  determination,  then  duly  made  by  Hon.  John  J.  Armstrong,  county 
judge  for  the  county  of  Queens,  the  plaintiff  was  appointed  receiver." 

Held,  that  his  appointment  was  sufficiently  alleged,  and  that  a  demurrer, 
on  the  ground  that  the  complaint  did  not  show  that  he  had  legal  capacity  to 
sue,  was  properly  overruled.    Manlbt,  Recbiybr,  v.  Rassiga 288 

2.  Of  insolvent  insurance  company  -x  not  entitled  to  security  deposited 

with  superintendent  of  insurance  department — chapter  463  of  1853.  ]  A  receiver 
of  an  insolvent  insurance  company,  appointed  under  chapter  463  of  the  Laws 
of  1853,  is  not  entitled  to  have  transferred  to  him  the  securities  deposited  by 
the  company  with  the  superintendent  of  the  insurance  department. 

Matter  of  Guardian  Mutual  Life  Ins.  Co 115 

Of  a  partnership — marshaUing  of  assets  of—Bomd  signed  by  partners 

individually — when  it  constitutes  a  firm  obligation. 

See  Berkshire  Woolen  Co.  v.  Juillard 507 

€ff  rents,  etc.,  of  mortgaged  premises — what  persons  in  possession  may 

olffect  to  his  appointment. 

See  Smith  v.  Tiffany 672 

Cf  rents  and  profits — not  appointed  in  action  on  collector's  bond — dis- 

Unction  between  the  Hen  created  by  collector's  bond  and  that  of  a  mortgage. 

See  Ufham  v.  Paddock 571 

BEGOBDIKG  ACTS — Assignment — latent  defect  in  acknowledgment — effect 
of —  Discharge  of  mortgage  by  mortgagee,  after  assignment  of]  In  March,  1873, 
one  R  was  the  owner  of  premises  subject  to  a  mortgage  for  $8,000  held  by 
one  Aymar.  R  desiring  to  raise  more  money,  a  mortgage  for  $7,000  was 
executed  to  one  Pardee,  dated  March  25,  1873,  and  recorded  April  4,  1873, 
but  Pardee  having  refused  to  make  the  loan  the  plaintiff  agreed  to  advance 
the  money  and  took  an  assi^ment  of  the  mortgage  from  Pardee,  dated  April 
16,  1878,  and  recorded  April  17,  1878.  The  acknowledgment  to  this  assign- 
ment, though  regular  upon  its  face  was,  in  fact,  taken  by  a  notary  public  of 
New  York  county  out  of  his  county,  to  wit,  in  the  State  of  New  Jersey. 
Subsequently  Kjmair  desiring  to  have  his  money  a  search  was  made  bv  the 
Seaman's  Savings  Bank,  which  had  agreed  to  furnish  the  money,  and  the 
Pardee  mortgage  discovered ;  thereafter  by  an  arrangement  between  Pardee 
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and  R.  the  fonner  executed  a  satisfaction-piece  of  the  mortgage  and  an  entry 
was  made  by  the  Register  to  the  effect  that  the  same  was  discharged  of 
record;  the  assignment  to  the  plaintiff  being  then  on  record.  Subse<^ently 
another  mortgage  was  given  upon  the  premises  and  the  same  was  thereafter 
assigned  to  defendant  H.  In  an  action  to  foreclose  plaintiff's  mortgage  it 
was  claimed  that  the  acknowledgment  to  the  assigment  from  Pardee  to  plain- 
tiff was  void  and  its  record  was  not  notice  to  subsequent  mortgagees. 

BM,  that  the  plaintiff  having  acquired  title  to  the  mortgage  which  was 
recorded,  and  the  assignment  and  certificate  of  acknowledgment  being  in  due 
form  and  recorded,  notice  was  thereby  given  to  all  subsequent  purchasers  or 
mortgagees  that  he  was  the  ovmer  thereof,  and  his  rights  were  not  affected 
by  the  olscharge  of  the  mortgage  by  the  Register. 

That  the  recording  of  the  assignment  to  plaintiff,  as  a  7u>tiee  to  mbuqTurU 
mortaageea,  was  not  invalidated  by  proof  that  the  acknowledgment  was  taken 
in  New  Jersey  by  a  notary  public  of  New  York  county,  when  his  certificate 
was  in  due  form  and  purported  to  have  been  taken  in  New  York. 

Hbilbrun  «.  HAMMOin> 474 

Baeording  —  of  mortgage  given  to  secure  future  adoances  —  (idvanees 

made  after  attaawng  of  nibeequent  liens,  a/re  subject  thereto. 

See  HAUi  v,  Gboubb 557 

BEGOVEBT— On  insurance  poUoy--by  mortgagee  to  whom  loss  is  payable 
—  mortgagee  entiUed  to  recover  the  entire  amount  though  in  excess  of  his  individ- 
ual loss. 

DAxm  V.  Liv.  AND  LoND.  AND  Globe  Iks.  Go 128 

BEFEBEE  —  Amendment  on  trial brfore.]  1.  A  referee  has  the  same  power 
to  allow  amendments  as  the  court  upon  the  trial  of  an  action. 

Such  amendments  may  be  allowed  either  to  meet  an  immaterial  variance 
between  the  pleadings  and  the  proof,  or  for  any  other  purpose  provided  it 
does  not  change  substantially  the  cause  of  action  or  defense. 

Smith  v,  Kathbun .* 47 

2. Surprise —  proof  of  required.]    When  a  party  claims  to  be  taken 

by  surprise,  or  misled  to  his  prejudice,  by  the  amendment,  proof  of  such 
facts  must  be  furnished;  without  such  pi  oof  the  variance  will  not  be  deemed 
material.    Id 

8. When  amendment  may  be  allowed.]    A  referee  is  not  obliged  to  wait 

until  all  the  evidence  is  introduced  before  allowing  an  amendment  to  cure  a 
variance,  but  may  permit  such  amendment  to  tS  made  at  the  commence- 
ment of  the  trial,  so  as  to  make  the  pleadings  conform  to  the  evidence  which 
the  party  proposes  to  introduce.    Id 

4. Bights  of  defendant  if  piaintiff^s  pleading  be  amended.]    Where  a 

referee  allows  a  plaintiff  to  amend  his  complaint  by  adding  thereto  allega- 
tions which  do  not  substantially  change  the  cause  of  action  set  forth  therein, 
he  cannot  allow  the  defendant,  who  has  theretofore  answered,  to  interpose 
a  demurrer  thereto.    Id. 

5. Beview  on  motion.]    Where  a  referee  has  allowed  a  defendant  to 

serve  a  demurrer  to  a  complaint  so  amended,  the  plaintiff  is  not  confined 
to  an  appeal  from  the  order  of  the  referee,  but  may  move  at  Special  Term  to 
have  the  demurrer  stricken  out.    Id. 

6. Bule  26.]    Rule  26  does  not  apply  to  such  a  case,  and  the  plaintiff 

is  not  obliged  to  return  the  demurrer,    id. 

7. Terms  of  amendment.]  Although  the  terms  upon  which  an  amend- 
ment is  allowed  rest  in  the  discretion  of  the  referee,  yet  if  he  impose  terms 
which  he  has  no  authority  to  impose,  it  ceases  to  be  a  matter  of  discretion, 
and  his  mistake  may  be  corrected.    Id. 

8. Action  —  when  it  sounds  in  tort  —  reference.]     This  action  was 

brought  by  the  receiver  of  an  insolvent  insurance  company  to  recover  div- 
idends alleged  to  have  been  wrongfully  paid  to  the  defendant,  a  stockholder 
of  the  company,  at  a  time  when  the  corporation  was  insolvent,  such  payments 
having  been  made  out  of  the  capital  and  assets  of  the  company  and  received 
by  the  defendant  in  fraud  of  the  rights  of  the  creditors  of  the  company. 

Sisld,  on  a  motion  to  refer  the  action,  on  the  ground  that  it  involved  the 

Hto— Vol.  XIIL         96 
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examination  of  a  long  account,  that  the  action  sounded  in  tort  and  could 
not  be  referred  against  the  objection  of  either  party.    Wickham  o.  Frazbb.  .  431 

9. Trustees  of  insdeent  debtor  —  references  of  claim  by — procedure  on 

ajjpUeatumfor.]  In  order  to  authorize  a  reference  under  sections  21  and  22 
of  8  Reyised  Statutes  (6th  ed.),  page  89,  relating  to  references  of  claims  by 
trustees  of  insolvent  debtors,  it  must  be  shown  that  the  party  making  the 
application  has  offered  to  agree  upon  a  reference,  and  that  the  other  party 
has  refused  or  neglected  to  consent  thereto;  and  the  application  must  be 
made,  not  to  the  court  upon  motion,  but  to  the  officer  who  appointed 
the  trustees,  or  to  a  justice  of  the  Supreme  Court  at  Chambers  residing 
in  the  district,  upon  a  notice  of  at  least  ten  days. 

Quare,  whether  under  this  statute  a  reference  can  be  ordered  in  an  action 
sounding  in  tort.    Id. 

10. JEhror  of  as  to  cost  in  action  to  foreclose  mortgage — hoto  corrected.] 

In  an  action  to  foreclose  a  mortgage  the  costs  are  in  the  discretion  of  the 
court.  Where  a  referee  in  such  a  case  decides  that  the  plaintiff  is  only  enti- 
tled to  certain  costs,  his  error,  if  any,  can  only  be  corrected  by  an  appeal 
from  the  judgment,  and  not  upon  a  motion.    Lossbb  «.  Ellib 055 

PreUmina/ry  decision  of  referee,  as  to  point  submitted  by  consent  —  regu- 
larity of  . 

SeeWiLKiNBv.  Buck 124 

Motion  to  send  back  a  case  to,  for  further  findings  —  when  denied. 

See  Pboplb  v.  Bank  of  North  Ambrioa 434 

RENTS  AKB  PROFITS  —  Beceicer  of—  not  appointed  in  an  actum  an  a 
eoQectof^s  bond  —  distinction  between  the  Hen  created  by  a  coUeetor's  bond  and 
those  of  a  mortgage. 

See  Ufhah  «.  Paddock 571 

REPLEVIN  —  Levy  by  sheriff—  when  sufficient  to  sustain  replevin  or  action 
for  conversion.]  1.  A  sheriff,  by  vfttue  of  an  execution  against  one  Alvord, 
levied  upon  property  belonging  to  his  wife. 

Held,  that  the  act  of  the  sheriff  in  levyine  upon  the  property  was  such  an 
exercise  of  dominion  oyer  it  as  would  sustain  an  action  for  its  conversion  or 
one  of  replevin,  although  there  was  no  actual  removal  of  the  property. 

Alvobd  v.  Hatnbb 26 

2. Liability  of  sheriff,  although  the  interest  sold  amounted  to  nothing.] 

That  his  liabilitv  was  not  affected  by  the  fact  that  he  claimed  to  levy  upon, 
and  advertised  for  sale  the  interest  of  the  husband  alone,  when  the  husband 
had,  in  fact,  no  interest  therein    Id. 

8. Plaint^  in  Judgment — when  remonsible  for  <tcis  of  sheriff.]    The 

facts  that  the  plaintiff,  in  the  judgment,  directed  the  sheriff  to  ^t  the  execu- 
tions, and  consulted  and  advised  with  him  and  approved  of  his  making  the 
levy,  are  sufficient  to  sustain  a  verdict  against  him.    Id. 

4. Fi>rm  of  judgment  in.]    An  objection  that  a  judgment  in  replevin 

is  for  money  only,  instead  of  for  a  return  of  the  property  or  for  its  value,  in 
case  of  its  non-delivery,  can  only  be  reviewed  upon  appeal,  upon  a  case 
made  and  settled  according  to  the  established  practice.    McLbak  v.  Colb.  .  800 

Su^ —  neglect  of  sheriff  to  eftforee  execution  in. 

See  Hoffman  d.  Conner 541 

REPRESENTATIONS : 

See  Fraudulent  Rbprbsbntations. 

BJSBQ^ESTM  —  Boidence—wTuUstat&meTitsdonotconUitute  part  of.]  This 
action  was  brought  to  recover  the  amount  alleged  to  be  due  to  the  plaintiff 
upon  a  sale  of  certain  real  estate  made  by  his  assinior  to  the  defendant 
Upon  the  trial  the  person  who  drew  the  deed  was  called  as  a  witness  and 
stated,  against  the  defendant's  objection  and  exception,  that  the  grantor,  at 
the  time  he  was  executing  the  deed  (the  grantee  not  being  present)  stated  to 
the  witness  that  the  purchase-price  had  not  been  paid,  but  that  the  grantee 
had  promised  to  pay  it  whenever  he  should  be  requested  so  to  do.. 

RM,  that  the  statement  did  not  constitute  a  part  of  there*  gesta,  and  should 
have  been  excluded.    Trimmer  v.  Trimmer 182 
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BBSIDTTA&T  LEG ATEE  ~  ZioM^  of,  for  payment  of  legadss^tDhen 
they  are  charged  upon  land.]  A  testator,  by  bis  will,  bequeathed  certain  spe- 
cific pecuniary  legacies  to  persons  therein  named,  and  then  proceeded  '*  after 
the  payment  of  my  funeral  expenses,  the  nayment  of  my  just  debts  and  the 
payment  of  the  legacies  aforesaid,  I  give,  aevise,  and  bequeath  unto  my  son, 
William  Johnson,  all  the  rest  and  residue  of  my  estate,  real  and  personal, 
wherever  the  same  may  be  situated."  Held,  that  the  legacies  were  charged 
upon  the  real  estate,  and  the  residuary  legatee,  bv  taking  possession  thereof 
under  imd  by  virtue  of  the  will,  became  personally  liable  for  the  payment  of 
the  legacies  without  any  express  promise  by  hjun.    Stoddard  v.  .Tohnson.  . .  606 

BExuttN  —  By  justice  of  the  peace  to  County  Court —  truthfulness  of  cannot 
he  questioned  —  remedy  for  false  return. 

See  Barbeb  v.  Btbtthbiheb 198 

Of  answer  because  of  a  defeeUve  verification— notice  must  point  out 

defect. 

See  Snafb  v,  Gilbbbt 494 

Befusal  of  canal  appraisers  to  make  return  to  canal  hoa/rd  —  mandamus 

proper  mode^  compelling. 

See  FEOPha  bx  bbl  Fbbbb  «.  Canal  Appbaisbbs 64 

KEVEBSAL  — Of  judgment — effect  of  on  subsequent  judgment  based  therein. 

See  SiCTTH  V.  Fbankfibld 498 

BEVISED  STATXTTES  —2R.  S.,  98,  §§  82,  83  —  Application  for  a  portion 
cfa  legacy  for  the  support  of  the  lega^ — what  must  oi  shown  to  authorize 
we  order — Bond— form  of. 

/8m  Babnbs  17.  Barkbs 288 

%  R.  S.,  406,  §  78  —  w7u>is  attending  physician  under  —  he  is  prohibited 

from  disclosing  information  acquired  by  him  in  attending  a  patient  professionally. 

See  Edington  «.  Mttxa  Lifb  Ins.  Co 648 

3  a.  S.  ((&th  ed.\  89,  §§  21,  22  —Beferenee.]    In  order  to  authorize  a 

reference  under  sections  21  and  22  of  8  Revised  Statutes  (6th  ed.),  page  39, 
relating  to  references  of  claims  by  trustees  of  insolvent  debtors,  it  must 
be  shown  that  the  party  making  the  application  has  offered  to  agree  upon  a 
reference,  and  that  the  other  party  has  refused  or  neglected  to  consent 
thereto;  and  the  application  must  be  made,  not  to  the  court  upon  motion, 
but  to  the  officer  who  appointed  the  trustees,  or  to  a  justice  of  the  Supreme 
Court,  at  Chambers,  residing  in  the  district,  upon  a  notice  of  at  least  ten 
days. 

Qu(9re,  whether  under  this  statute  a  reference  can  be  ordered  in  an  action 
soimding  in  tort.    Wickhabi  v.  Fbazbb 481 

BIQHT  OP  WAY— Bight  of  the  owner  of  the  easement  to  repair  the  way.] 
Where  one  has  a  right  of  way  over  the  lands  of  another,  he  may  do  what- 
ever is  suitable  and  proper  to  put  the  said  way  in  good  order,  provided  it  be 
done  without  unnecessary  inconvenience  to  the  owner  of  the  fee. 

MoMiLLBN  V,  Cbonin 68 

BOOHESTEB  —  Common  council  of —power  of  over  fire  department.]  1.  A 
committee  of  the  common  council  of  the  city  of  Rochester  directed  the  fire 
department  of  the  city  to  assemble  in  front  of  the  city  hall,  at  midnight,  on 
the  3tst  of  December,  1875,  to  celebrate  the  incoming  of  the  centennial  year. 
This  action  was  brought  to  recover  damages  for  injuries  sustained  by  plain- 
tiff who  was  struck  by  one  of  the  hose  carts  through  the  negligence  of  the 
driver. 

Held,  that  the  conmion  coimcil  had  no  authority  to  direct  the  fire  depart- 
ment to  so  assemble,  and  the  city  was  not  responsible  for  injuries  occasioned 
thereby.    Smith  «.  City  op  Roohbsteb 214 

2. Liability  of  dty  for  negligence  of  a  member  of  the  Jtre  department.] 

That  even  if  the  common  council  had  authority  to  so  direct,  yet  the  city 
would  not  be  liable  for  the  negligence  of  a  member  of  the  fire  department 
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while  engaged  in  the  performance  of  his  legitimate  duty  as  such,  whether  in 
exercising,  as  directed  by  the  common  council,  or  in  endeavoring  to  prevent 
or  extinguish  a  fire.    Id. 

8. VioUUion  of  eity  ordinance  —  tmprisorwient  for.]    By  the  charter 

of  the  city  of  Rochester  the  police  justice  thereof  has  jui'isdiction  in  suits 
brought  for  a  violation  of  any  of  the  city  ordinances,  and  is  authorized  to 
enter  a  judgment  commanding  a  penalty,  recovered  for  a  violation  of  said 
ordinances,  to  be  made  of  the  goods  and  chattels  of  the  defendant,  if  such 
can  be  found;  and  if  not,  then  to  commit  the  defendant  to  the  county  jail 
for  such  time  as  shall  have  been  directed  by  the  conmion  council,  unless 
otherwise  provided  by  the  charter.  The  plaintiff  having  been  adjudged 
guilty  of  a  violation  of  one  of  the  city  ordinances,  was  sentenped  to  pay  fifty 
dollars,  or,  in  default  thereof,  to  be  imprisoned  in  the  Monroe  county  pem- 
teutiary  for  ninety  days. 

Held,  that  the  judgment  was  void,  (1)  because  it  did  not  appear  that  the 
common  council  nad  made  any  direction  as  to  the  length  of  time  for  which 
persons  found  guilty  of  violating  city  ordinances  should  be  imprisoned,  and 
(2)  because  the  charter  authorized  an  imprisonment  in  the  county  jail  only, 
and  not  in  the  county  penitentiary.    Merkeb  v.  Crrr  of  Rochbsteb 15? 

KXTLE  — Q--of  1874 —  Order  of  anrest—  whai  a  mfflcCerU  compliance  wUhJ] 
1.  It  is  a  sufficient  compliance  with  Rule  6  of  the  Rules  of  1874,  requiring  the 
sheriff  to  file  with  the  clerk  the  order  of  arrest  and  affidavits  on  which  it  was 
granted  and  directing  that  a  copy  of  the  rule  be  indorsed  on  the  order  of 
arrest  before  its  delivery  to  the  sheriff,  if  the  substance  of  the  rule  be 
indorsed  upon  the  outside  of  the  original  papers  given  to  the  sheriff, 
although  such  indorsement  be  omitted  from  the  copy  of  the  papers  served 
upon  the  person  arrested.    Eopelowioh  v.  Ebrsburg 178 

2. 26  —  7b  v>hat  case  not  appHeoMe.]    Where  a  referee  has  allowed  a 

defendant  to  serve  a  demurrer  to  a  complaint  which  has  been  allowed  to  be 
amended  by  him  on  the  trial,  the  plaintiff  is  not  confined  to  an  appeal  from 
the  order  of  the  referee,  but  may  move  at  Special  Term  to  have  the  demurrer 
stricken  out.  Rule  26  does  not  apply  to  such  a  case,  and  the  plaintiff  is  not 
obliged  to  return  the  demurrer.     Smith  v.  Rathbuk 48 

SALE  —  Ofiitfanfs  real  estate  —  mortgage  given  by  purchaser  —  want  of  UUe 
in  infant — no  defense  to.]  1.  In  proceedings  instituted  for  the  sale  of  the  real 
estate  of  an  infant,  it  was  alleged  that  his  father,  through  whom,  by  descent, 
the  infant  acquired  title  to  the  property  sold,  was  delad.  A  conveyance  of 
the  property  was  duly  made  in  such  proceedings  to  one  Jacobson,  who  cave 
bacK  a  bond  and  mortgage  to  secure  a  portion  of  the  purchase-money.  This 
action  was  brought  against  the  person  to  whom  Jacobson  had  conveyed  the 
premises,  subject  to  the  mortgage,  and  who  had  assumed  the  payment 
thereof,  to  foreclose  the  same.  The  defendant  set  up  as  a  defense  that  the 
father  was  still  living. 

Held,  that,  as  the  answer  failed  to  set  up  any  eviction  or  disturbance  of 
defendant's  possession,  the  answer  was  properly  stricken  out  as  frivolous. 

Parkinson  v,  Jacx)bson 817 

2. Implied  toarranty — notice  of  d^ects.]    In  an  action  to  recover  the 

Srice  of  certain  steel  sold  to  be  used  in  the  manufacture  of  edged,  tools,  the 
efense  was  that  the  steel  was  defective  and  of  poor  quality,  it  was  admit- 
ted that  the  quality  of  the  steel  could  not  be  ascertained  without  "working 
it  up,"  and  Uiat  an  inspection  and  examination  of  it  would  not  reveal  its 
defects.  JEfirftf,  that  in  order  to  take  advantage  of  the  implied  warranty  that 
it  was  fit  for  the  purpose  for  which  it  was  sold  the  purchaser  was  not  bound 
to  test  it  at  once  and  give  notice  of  the  defects,  but  that  he  was  entitled 
to  deduct  the  damages,  sustained  by  reason  of  its  imperfection,  from  the 
price,  in  an  action  brought  to  recover  the  latter.. 

Gautibr  v.  Douglass  Manufaoturino  Co 514 

8.  Cf  property  under  chattel  mortgage— no  impUed  tcarranty  of  tiUe 

arises.]  Upon  a  sale  of  property,  by  virtue  of  a  chattel  mortgage,  the  pro- 
ceeding is  notice  to  the  public  that  tne  mortgagee  is  selling  not  his  own  title  to 
the  property,  but  that  which  he  has  acquired  through  the  mortgage,  and  no 
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warranty  of  title  of  the  property  so  sold  is  to  be  implied  against  the 
xnorteagee. 

Shefpabd  v.  Eablbs 651 

OorUraet  far  commissions  an  —  construction  of , 

See  Russell  v.  Consolidated  Fruit  Jar  Co 286 

Gf  bonds  procured  by  frauduUnl  representations  —  The  measuve  of  dam- 

ages  in  an  action  therefor  if  the  difference  between  the  actucU  value  of  the  bonds 
at  the  time  of  the  sale  and  their  wUue  as  they  teere  represented  to  be. 

See  Wyeth  v.  Morris 838 

See  Vendor  and  Purchaser. 

SAVINaS  BANKS—  Chop.  871  of  1S76— priority  given  to  deposits  made  by 
savings  bank  with  other  banks — applies  to  deposits  fnade  prior  to  1875,  and 
to  interest  thereon.]  1.  Section  48  of  chapter  871  of  the  Laws  of  1875,  pro- 
viding that  the  assets  of  any  insolvent  bank  shall,  after  payment  of  its  cir- 
culating notes,  be  applied  to  the  payment  of  any  sums  that  may  have  been 
deposited  with  it  by  any  savings  corporations,  applies  to  deposits  made  by 
saving  corporations  prior  to,  as  well  as  to  those  made  after  the  passage  of 
the  said  act. 

An  agreement  was  made  between  the  New  York  and  Erie  Bank  and  a 
savings  bank,  by  which  the  former  agreed  in  consideration  that  the  said 
savings  bank  would  deposit  its  moneys  with  it,  that  it  would  pay  all  such 
deposits  as  had  been  or  should  tl^ereafter  be  made  on  call,  and  in  such 
sums  as  said  saving  bank  might  reauire,  with  six  per  cent  interest.  The 
president  and  cashier  of  the  bank  individually  guaranteed  the  performance 
of  the  contract.  Deposits  were  accordingly  made  in  pursuance  of  said 
agreement,  and  a  pass  book  similar  to  those  given  to  ordinary  depositors  was 
given  to  the  savings  bank. 

Held,  that  this  was  not  a  loan  of  the  money  to  the  bank,  but  a  deposit 
within  the  meaning  of  that  term  as  used  in  the  aforesaid  act. 

The  preference  given  to  the  deposits  themselves  also  extends  to  the  interest 
due  upon  them.     Upton  v.  New  York  and  Erie  Bank 269 

2. Trustees  of  savings  bank  — purchttse  of  real  estate  by — when  unauthor- 
ised.'] A  savings  bank  in  New  York  was  incorporated  in  1867.  During  the 
years  1867,  1868  and  1869  the  expenditures  exceeded  the  receipts;  in  1870  and 
1871  the  receipts  were  in  excess  of  the  expenditures,  and  in  1872  and  1873  the 
expenditures  again  exceeded  the  receipts.  In  the  latter  year  the  trustees  of 
the  bank  purchased  four  lots,  three  of  which  were  sold,  and  on  the  fourth  a 
banking-house  was  erected.  This  action  was  brought  by  a  receiver  of  the 
bank  against  the  trustees  to  recover  damages  alleged  to  have  been  sustained 
by  the  bank  from  such  purchase,  on  the  ground  that,  as  the  charter  limited 
the  power  of  the  trustees  to  purchase  real  estate  to  a  lot  and  bankinfi^-house, 
that  the  purchase  of  the  four  lots  by  the  trustees  when  they  needed  but  one, 
and  the  purchase  of  even  one  lot  in  the  then  condition  of  the  bank,  was  an 
abuse  of  discretion,  and  illegal  and  unauthorized. 

Eddy  that  the  question  as  to  whether  or  not  the  purchase  of  the  land,  con- 
sidering the  financial  condition  of  the  bank,  was  a  reasonable  exercise  of  the 
discretion  vested  in  the  trustees,  was  a  question  for  the  Jury,  and  that  it  was 
error  for  the  court  to  withdraw  that  question  from  them. 

French  v.  Redman 502 

Discount  by,  of  a  note  given  by  an  officer  of —  violation  of  its  charter  — 

what  is. 

See  Fisher  v.  Murdock 485 

80H00L  OOmnSSIONEB  —  Power  of  to  alter  or  divide  union  free  school 
district.]  1.  A  School  Commissioner  has  power,  under  the  laws  of  this  State, 
to  alter  or  divide  a  Union  Free  School  District. 

People  ex  rel.  Board  of  Education  v.  Hooper 689 

2.  Notice  as  to.]    An  order  to  that  e£fect  cannot,  however,  be  made 

without  giving  to  the  trustees  of  the  district  a  week's  notice  that  at  a  time 
and  place  specified  by  him  he  will  hear  their  objections  to  the  proposed 
alteration.    Id. 
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SEAL—  OotUraet  not  UTider,  toctmwy  land—eawnarU  to  stand  seued—  what 
condderaHan  must  exist  for. 

Bee  L088BB  fl.  Ellis 835 

SBOUBITY  — O/i  a^ppedl  by  exeeutar— failure  to  apply  for  UmUaUon  of 
Amount  of  under  Code,  §  839  ^  presumption  cf  assets,  arising  from.]  Although 
section  339  of  the  old  Code  authorized  the  court  to  dispense  with  or  limit  me 
security,  required  by  sections  385,  836,  337  and  338  to  be  given  upon  an 
appeal,  when  the  appellant  was  an  executor,  administrator  or  trustee  acting 
in  the  right  of  another,  yet  when  an  executor  without  making  any  applica- 
tion to  have  the  security  limited  or  dispensed  with  eives  the  security  in  the 
ordinary  form,  the  giving  of  such  undertaking  will  be  taken  as  an  admission 
by  him  that  he  has  sufficient  assets  applicable  to  the  payment  of  the  Judg- 
ment appealed  from,  to  satisfy  the  same.    Yatss  v.  Bubch 0^ 

For  future  costs  may  he  taken  by  attorney. 

See  Hall  v.  Grouse 657 

Sjstt  viujfi  —  Substituted,  of  a  summons — is  not  a  provisional  remedy  under 
%772  of  the  Code  of  Civil  Procedure. 

See  McCarthy  v.  McCarthy 679 

SETTLEMlfiNT  OF  la&VBa  ^  Diserettonary  with  court-- order  direcUng, 
is  not  appealable. 

See  Seymour  v.  McKinstry 284 

8EVEBANCE  —  Of  causes  of  action— offer  to  allow  judgment  to  be  taken  for 
one  of  several  claims  —  effect  of  on  Hghi  to  sever. 

See  Bradbury  v.  Wintbrbottom 636 

SHEBIFF  —  Levyby^whsn  sufficient  to  sustain  replevin  or  action  for  coM)er 
sion.]  Where  a  sheriff,  by  virtue  of  an  execution  against  one  Alvord, 
levied  upon  property  belonging  to  his  wife,  held,  that  the  act  of  the  sheriff 
was  such  an  exercise  of  dominion  over  it  as  would  sustain  an  action  for  its 
conversion  or  one  of  replevin,  although  there  was  no  actual  removal  of  the 
property.  That  his  liability  was  not  affected  by  the  fact  that  he  claimed  to 
levy  upon,  and  in  fact  advertised  for  sale  the  interest  of  the  husband  alone, 
when  the  husband  had,  in  fact,  no  interest  therein.    Alvord  v.  Haynes.  ...    26 

Neglect  to  enforce  execution  in  replevin  suit. 

See  Hoffman  v.  Conner 641 

SPABKS  —  Mrestarted  by  sparks  from  locomotive  —  duty  ofotoner,  as  to  put' 
ting  out  fire — contributory  negligence  in  having  combustible  matter  on  premises. 

See  Bevier  v.  Delaware  and  Hudson  Canal  Co 264 

SPECIAL  "BBJOCEEDINGt— EevieiD  of  oncerUoroH—coetsuponr^Chap.  270 
of  1854,  §  3.]  On  an  appeal  to  the  Court  of  Appeals,  In  a  proceeding  brought 
into  the  Supreme  Court  by  a  common  law  certiorari,  directed  to  an  officer  or 
tribunal  other  than  a  court,  the  successful  party  is  not  entitled  to  costs  as  a 
matter  of  course;  whether  or  not  costs  shaU  be  awarded  rests  in  the  discre- 
tion of  the  court.    People  ex  rel.  Green  v.  Smith 227 

SPECIAL  SESSIONS —  Court  of — jurisdiction  of —trial  by  jury  in. 

See  People  ex  bel.  Murray  v.  Special  Sessions 588 

STALE  DEMANDS  — iW^  of  court  to  refuse  to  ertforce.]  Although,  in 
former  times,  courts  of  equity  have  refused  to  enforce  "  stale  demands,'* 
yet  since  the  adoption  of  the  Code  prescribing  limitations  for  both  legal  and 
equitable  actions  no  court  can  refuse  to  entertain  an  action  on  account  of  the 
staleness  of  the  demand,  provided  it  be  brought  within  the  time  prescribed 
by  the  statute.    Derby  v.  Yale 278 

STATE  G0T7RT — Jurisdiction  of — assignee  in  bankruptcy —  auctions 
1.  This  action  was  brought  upon  an  undertaking  given  to  procure  the  < 
charge  from  aiTest  of  one  Miller,  who  had  been  sued  by  the  plaintiff,  as  an 
assignee  in  bankruptcy,  to  recover  money  collected  by  Miller  for  the  bank> 
nipt,  which  be  had  failed  to  pay  over.    Plaintiff  having  recovered  a  judg- 
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ment  in  the  first  action  for  $2,1^5.50  and  taken  the  necessazy  measures  to 
charee  the  bail,  brought  this  action  upon  the  undertaking. 

H3d,  That  the  action  was  properly  brought  in  the  State  court  and  could  be 
maintained.    Tullis  v.  Millbr 868 

2. Legal  aswU  or  debts.]    That  even  if  the  amendment  to  the  bankrupt 

act,  pdissed  in  1874,  operated  m  any  case  to  deprive  the  State  courts  of  Juris- 
diction over  an  action  brought  by  an  assignee  in  bankruptcy,  this  case  was 
not  affected  thereby,  for  the  reason  that  the  cause  of  action  did  not  arise 
under  the  laws  of  the  United  States,  and  that  it  was  not  brought  for  the  col- 
lection of  the  legal  assets  or  debts  of  the  bankrupt.    Id, 

STATEMENTS — When  they  do  not  eoTistUute  part  of  the  re$  geitm. 

See  Tbimmbb  o.  Trimmbb 182 

STATUTES —Cy  another  State,  giving  right  of  action  for  negligent  kiUing— 
may  he  enforced  in  this  Staie  by  administratrix  appointed  herein.]  This  action  ' 
was  brought  to  recover  damages  arising  from  the  death  of  plaintiff's  intestate, 
in  the  State  of  New  Jersey,  occasioned  by  the  negligence  of  the  defendant,  a 
foreign  corporation.  At  the  time  of  the  accident  there  was  in  force  in  the 
State  of  New  Jersey  a  statute,  similar  to  that  of  this  State,  giving  to  the  per- 
sonal representatives  of  the  person  killed  by  the  negligence  of  any  person  a 
right  of  action  for  the  damages  occasioned  thereby.  The  plaintiff  was  appointed 
acuninistratrix  by  the  surrogate  of  New  York. 

Held,  that  the  right  of  action  given  by  the  New  Jersey  statute  could  be 
enforced  in  the  courts  of  this  State  by  an  administratrix  appointed  in  this 
State.    Stallknkcht  t?.  Pennsylvania  R  R.  Co 461 

1840,  chap.  277— iWtiey  upon  life  of  htubandfor  benefit  of  w^e—not 

ossignaNe  by  her  prior  to  t^  act  of  1878,  chap.  21. 

See  Wilson  d.  Lawrbnob 288 

1845,  §  115  —  filing  deposition  under — effect  of. 

See  Hall  v.  Hall 806 

1848,  chap.  40,  §  18 —  Trustees  of  corporation  must  be  stockholders — how 

the  fact  that  a  person  is  a  stockholder  may  be  proved.  ]  Chapter  40  of  1848  requires 
that  the  trustees  of  the  corporations  created  thereunder  shall  be  stockholders 
of  the  company;  defendant  had  signed  and  acknowledged  the  articles  of  asso- 
ciation of  a  corporation  created  thereunder,  and  was  named  a  trustee  therein. 

Hdd,  in  an  action  brought  by  a  laborer  under  section  18  of  said  act  to  charge 
him  individually  with  the  payment  for  services  rendered  to  the  companv,  that 
he  could  not  deny  that  he  was,  at  the  time  of  signing  the  articles,  a  stockholder 
thereof. 

Where  one  has  been  shown  to  be  a  stockholder  at  the  time  of  the  organiza- 
tion of  the  company,  he  will  be  presumed  to  continue  to  be  one  until  the  con- 
trary is  established.    Hbrbibsi?.  Wbslet 492 

1848,  chap.  40,  §  25  ^  Stockholder — evidence.]    Section  85  of  said  act 

providing  that  the  book  containing  the  names  of  the  stockholders  which  the 
company  is  required  to  keep  ''shall  be  presumptive  evidence  of  the  facts 
therein  stated  in  favor  of  the  plaintiff  in  any  suit  against  any  stockholder," 
does  not  mt^e  such  book  the  only  or  even  the  best  evidence  of  the  fact  that 
the  defendant  was  a  stockholder.    Id, 

1848,  chap.  40,  §  11  —  Manufacturer^  act — and  chap.  838  of  1868 — eer- 

tificate  of  payment  of  stock — must  be  sworn  to.]  The  certificate  as  to  the  pay- 
ment of  the  capital  stock  of  a  manufacturing  corporation,  required  to  be  filed 
by  section  11  of  chapter  40  of  1848,  must  be  sworn  to,  and  a  mere  acknowledg- 
ment is  not  a  sufficient  compliance  with  the  provisions  of  the  statute. 

Brown  v.  Shith 406 

1848,  chap.  40,  §  \(^'- Issue  of  stock  for  property  purchased— liability 

0f  holder  to  eredUors.]  Where,  in  pursuance  of  section  10  of  the  said  act,  as 
amended  by  the  act  of  1858,  stock  has  been  issued  to  a  person  for  the  value  of 
a  manufactory  and  other  property  which  has  been  purchased  by  the  company, 
there  being  no  fraud  in  the  valuation  of  the  property,  he  is  not  liable  to  the 
creditors  (3  the  company  because  of  a  failure  on  the  part  of  the  president  and 
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a  majority  of  the  trustees  to  file  the  certificate  required  by  section  11  of  the 
said  act.    Id, 

1848,  chap.  40 — Gorportition  argarmed  under — power  of  to  trantfer  prop- 
erty while  it  has  but  two  trustees, 

iSstf  Cabtlb  t).  Lewis 288 

1848,  chapter  819 — proportion  of  estate  which  may  he  given  to  a  corpora- 
tion.'] Semble,  that  this  act  restricting  devises  and  bequests  to  certain  corpo- 
rations to  one-fourth  of  the  testator's  estate,  and  to  such  as  are  made  two 
months  before  the  death  of  the  testator,  is  not  applicable  to  an  institution 
such  as  Manhattan  College.  If  it  were  applicable,  the  prohibition  is  repealed 
by  chapter  360  of  1860.    Curbin  v.  Fahthtsq 458 

Debts  and  dotoer  deducted  before  estimaiing.]  Sembte,  that  in  determin- 
ing the  one-half  of  the  estate  which  under  the  act  of  1860  can  be  devised  to 
charita,ble  or  educational  corporations,  the  widow's  dower  and  the  debts  are 
to  be  first  deducted.    Id. 

1849,  chap,  126,  §  a5,  construction  of, 

iSM  Geratt  t).  Rbid 818 

1849,  chap.  852,  ^  8,  authoruting  the  commissioners  of  the  land  office  to 

convey  **  lands  taken  for  canal  purposes  " —  authorise  a  conveyance  of  land  taken 
for  the  bed  of  the  canal  when  it  lUis  ceased  to  be  used. 

See  People  v.  Stephens 17 

1850,  chap   140,  as  amended  by  chap,  660  of  1871  —  appiUcation  for 

change  of  railroad  route  —  the  notice  —  must  be  personally  served.]  The  notice 
required  by  the  statute  (§  22  of  chap.  140  of  1860,  as  amended  by  chap.  560 
of  1871)  to  be  given  on  an  application  for  a  change  of  the  proposed  route  of 
a  railroad  company,  must  be  personally  served. 

Qu(jBre,  whether,  in  a  case  where  personal  service  is  impracticable,  the 
court  would  have  power,  under  the  seventh  subdivision  of  section  14,  to 
direct  service  to  be  made  in  some  other  mode. 

People  ex  rel.  N.  B.  and  C.  R  R  Co.  v,  L.  Airo  B.  R  R  Co 211 

1858,  cfiap.  238  relating  to  action  for  partition  in  case  of  disputed  wills. 

See  RAJjh  V.  B.AIAJ 806 

1853,  chap.  383,  amending  §  10  of  chap.  ^cflSiS  — stock  of  corporation 

issued  thereunder  for  property — holder  not  liable  to  creditor — though  no  certifi- 
cate that  capital  stock  is  paid,  is  filed. 

See  Brown  v.  Smith 406 

1858,  chap.  468  —  a  receiver  of  an  insolvent  insurance  oompany,  appointed 

under  this  ad,  is  not  entitled  to  have  tramf erred  to  him  the  securities  depciited  by 
the  company  with  the  Superintendent  of  the  Insurance  Department. 

See  Hatteb  of  Guardian  Mut.  Life  Ins.  Co 115 

1854.  chap,  270,  §  3,  £o  wTtat  special  proceedings  and  appeals  it  applies. 

See  People  ex  rel.  Green  v.  Smith 287 

1854,  chap.  402,  as  amended  by  chap.  629  of  1870  —  notice  of  lien  by 

laborers  and  materialmen  against  railroad  company — what  must  be  shown  to 
estaUish  lien.]  One  Robertson  entered  into  a  contract  with  the  defendant,  a 
railroad  company,  to  construct  forty-seven  miles  of  its  road,  and  thereafter 
entered  into  a  contract  with  one  McGraw,  by  which  the  latter  agreed  to  con- 
struct a  portion  thereof.  Subsequentlv,  McGraw  having  failed  to  pay  his 
laborers  and  others  who  had  furnishea  materials,  the  latter  filed  notices  as 
provided  by  section  4  of  chapter  402  of  the  Laws  of  1854,  as  amended  by 
section  1  of  chapter  529  of  1870,  and  to  foreclose  these  this  action  was 
brought  a^inst  the  company  and  McGraw.  At  the  time  the  notices  were 
filed  nothing  was  due  to  McGraw. 

Held,  that  as  nothing  was  due  to  McGraw  at  the  time  the  notices  were  filed, 
the  company  were  not  liable  to  pay  the  amounts  therein  set  forth. 

That,  to  render  the  company  liable,  it  must  also  be  shown  that  it  was,  at 
the  time  of  the  filing  of  the  notices,  indebted  to  Robertson  on  its  contract 
with  him.    Sampson  v,  Buffalo,  N.  Y.  and  P.  R  Co 280 
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1857,  chap.  Wt—auOumging  e&nwyance  of  canal  la/nds  —  not  t»  eon- 

fliet  with  O&nsUiution  of  1846,  article  7,  %  6. 

8ee  Pboplb  v.  Stephens 17 

1860,  chap,  90  —  conveyance  try  married  woman  under  —  assent  of 

hiubay*d  to  —  effect  of  failure  of]  Under  section  3  of  chapter  90  of  1860,  pro- 
yiding  that  ''any  married  woman  possessed  of  real  estate  as  her  separate 
property  may  bargain,  sell  and  convey  such  property,  and  enter  into  any 
contract  in  reference  to  the  same;  but  no  such  conveyance  or  contract  shall 
be  valid  u>ithout  the  aeseiU  in  writing  of  her  hu«bandy'*  a  conveyance  by  a  mar- 
ried woman  of  her  real  estate  was  good  as  against  all  the  world  but  her 
husband. 

The  assent  of  the  husband  need  not  be  given  prior  to,  or  at  the  time  of  the 
delivery  of  the  deed,  but  may  be  subsequent  thereto.    Wing  v,  Schramm.  .  877 

1860,  chap.  348,  as  amended  by  chap.  56  of  1875  —  general  assignment — 

failure  of  assignee  to  give  bond  —  effect  of/\  Under  the  provisions  of  chapter 
348  of  1860,  as  amended  by  chapter  56  of  1875,  relating  to  general  assign- 
ments, the  failure  of  the  assignee  to  enter  into  the  bond  within  the  time 
thereby  prescribed  does  not  invalidate  the  assignment.  The  statute  simply 
prohibits  him  from  selling  the  assigned  property  or  converting  it  to  the  pur- 
poses of  the  trust  until  he  shall  have  entered  into  such  bond. 

WoBTHY  V.  Benham 176 

1860,  chap.  360 — repeals  chap.  819  of  1848,  restricting  devises  and  bequests 

to  corporations. 

See  Gurrin  v.  FANirma 458 

1861,  chap.  169  —  assessment  in  Brooklyn.  ]    The  provisions  of  section  5 

of  this  act,  directing  that  "no  assessment  on  any  piece  or  parcel  of  land 
shall  exceed  in  amount  one-half  of  the  value  thereof  "  is,  since  the  passage  of 
section  13  of  chapter  633  of  the  Laws  of  1875,  no  longer  in  force,  so  as  to 
justify  the  reduction  of  an  assessment  in  accordance  therewith. 

Matter  of  Adams 356 

1862,  chap.  482—  Extent  of  admiralty  jtmsdiction.]  Admiralty  juris- 
diction does  not  extend  to  contracts  relating  to  a  vessel  wholly  engaged  in 
the  internal  commerce  of  a  State,  and  no  maritime  lien  or  claim  can  be 
founded  on  such  contracts.    Fralick  v.  Betts 632 

Oons^tuUonaUty  of.]  Chapter  482  of  1862,  providing  for  the  collec- 
tion of  demands  against  ships  and  vessels  is,  so  far  as  it  relates  to  vessels 
wholly  engaged  in  the  internal  commerce  of  this  State,  constitutional  and 
valid.    Id. 

Oanal  boat—  when  a  *'  vessel."]    A  canal  boat  is  a  "  vessel "  within  the 

meaning  of  the  said  law.    Id. 

Who  may  create  a  lien.]    The  owner  of  a  canal  boat  made  a  contract 

with  Pierce  &  Son,  by  which  the  latter  were  to  make  certain  repairs  in  and 
upon  the  boat.  The  repairs  were  made  and  the  price  to  be  paid  therefor  was 
paid  by  the  owner  to  Pierce  &  Son.  The  plaintiff,  who  had  been  employed 
by  Pierce  &  Son,  to  work  upon  the  boat,  not  having  been  paid  for  the 
services  rendered  by  him,  sought  to  enforce  his  claim  against  the  boat  under 
the  said  statute. 

Held,  that  he  had  no  right  so  to  do,  as  his  employment  by  Pierce  &  Son 
gave  him  no  right  under  the  law  of  1862  to  claim  a  lien.    Id. 

1862,  chap.  483 — commissioners  of  estimate  and  assessment  acting  under — 

afflda/vU  m^iy  be  ordered  hea^  by,  after  report  made  by  them. 

8es  Matter  op  Department  of  Pxtblio  Works 483 

1870,  ehap.  S59—Poioer  of  surrogate  of  New  York  uTider.]    Upon  an 

application  to  the  surrogate  of  New  York  to  admit  a  will  to  probate,  he  has 
under  this  act  power  to  pass  upon  the  validity  of  any  of  the  provisions  of  the 
will  which  shall  be  contested  and  pass  upon  their  construction  or  legal  effect 
when  called  in  question  by  any  of  the  heirs,  next  of  kin  or  devisees,  as 
amply  and  conclusively  as  the  Supreme  Court.    Currin  v.  Fanning 458 

1870,  chap.  529 — amending  chap.  402  of  1854,  relating  to  liens  of  laborers 

Him— Vol.  XHl        91 
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STATUTES  —  GmUnusd,  pass. 

and  material^men  against  a  railroad  company — what  must  be  shown  to  estaHUsh 
a  lien. 

See  Sampson  d.  Buffalo,  K  Y.  aito  P.  R  R  Co 280 

1871,  chap,  560 — amending  chap.  140  of  1850 — appUeation  for  change 

of  railroad  route — notice  thereof,  must  be  personaUy  served. 

See  People  bx  bel.  Is.  B.,  bto.,  R  R  Ck>.  «.  L.  Ain>  B.  R.  R  Co. . .  211 

1878,  chap.  21  —  assignmsnt  of  policy  of  insurance  upon  Ufe  of  husband, 

fo^'  benefit  of  wtfe  —prior  to  this  statute  void. 

See  WiLBON  V.  Lawbencb . .  288 

1878,  chap.  885,  §  95  —  yeu>  York  dty  —  OivU  justice  in.]    A  civajus- 

tice  of  one  of  the  District  Courts  in  the  city  of  New  York  is  not  *'  an  officer 
of  the  city  government  or  a  person  employed  in  its  service"  within  the 
meaning  of  section  96  of  chapter  835  of  1878. 

People  ex  rbl.  Phelpb  v.  Genbbal  Sessions 896 

1875.  chap.  56  —  amending  chap.  848  of  1860 — relating  to  general  assign- 
ments — failure  of  assignee  to  give  bond —  ^ect  of 

SeeWoBTKYv.  Beztham 176 

1875,  chap.  871  — priority  given  to  deposits  made  by  savings  bank  with 

other  banks — apjfiHies  to  deposits  made  prior  to  1875,  an^  to  interest  thereon.\ 
Section  48  of  chapter  871  of  the  Laws  of  1876,  providing  that  the  assets  of 
any  insolvent  bank  shall,  after  payment  of  its  circulating  notes,  be  applied 
to  the  payment  of  any  sums  that  may  have  been  deposited  with  it  by  any 
savings  corporations,  applies  to  deposits  made  by  savings  corporations  prior 
to,  as  well  as  to  those  mad6  after  tlie  passage  of  the  said  act. 

An  agreement  was  made  between  the  New  York  and  Erie  Bank  and  a 
savings  bank,  by  which  the  former  agreed  in  consideration  that  the  said 
saving  bank  would  deposit  its  moneys  with  it,  that  it  would  pay  all  such 
deposits  as  had  been  or  should  thereafter  be  made  on  call,  and  in  such  sums 
as  said  saving  bank  might  require,  with  six  per  cent  interest.  The  presi- 
dent and  cashier  of  the  bank  individually  guaranteed  the  performance  of  the 
contract.  Deposits  were  accordingly  made  in  pursuance  of  said  agreement, 
and  a  pass  book  similar  to  those  given  to  ordinary  depositors  was  given  to 
the  savings  bank. 

HM,  that  this  was  not  a  loan  of  the  money  to  the  bank,  but  a  deposit  within 
the  meaning  of  that  term  as  used  in  the  aforesaid  act. 

The  preference  cnven  to  the  deposits  themselves  also  extends  to  the  interest 
due  upon  them.    Upton  v.  New  York  and  Erie  Bank 269 

1875  chap.  542,  changing  the  common  law  rule  a^  to  the  apporUonmeni  cf 

annuities,  only  applies  to  instruments  eeeeeuted  or  taking  effect  afUr  its  passage. 

See  Irving  v.  Rankine 147 

1875  chap.  688,  §  18,  Local  assessments.]    Since  the  passaffe  of  this 

section,  the  statutory  remedy,  by  petition  lurainst  void  or  voidable  assess- 
ments for  local  improvements  in  the  city  of  Brooklyn,  is  confined  to  that 
portion  of  any  such  void  or  voidable  assessment  which  is  in  excess  of  the 
fair  value  of  the  work  actually  done  and  the  materials  actually  furnished,  and 
which  is  consequently,  the  result  of  fraud  or  extravagance.  And  it  rests 
upon  the  petitioner  to  allege  and  prove  the  existence  and  amount  of  such 
excess.    Matter  of  Mead 849 

1875,  chap.  688,  §  18 — Local  assessments.']    Since  the  passage  of  this 

section,  in  relation  to  vacating  assessments  in  the  city  of  Brooklyn,  the  pro- 
visions of  section  5  of  chapter  168  of  1861,  directing  "  that  no  assessment  on 
any  piece  or  parcel  of  land  shall  exceed  in  amount  one-half  of  the  value 
thereof,"  is  no  longer  in  force,  so  as  to  justify  the  reduction  of  an  assessment 
in  accordance  therewith.    Matter  of  Adam& 865 

See  Revised  Statutes. 

STATUTE  OF  TRAJTDB— Petrol  agreement  as  to  land.]  Aparol  contract 
having  the  effect  of  giving  an  easement  in  land,  though  void  under  the  stat- 
ute 01  frauds,  may  inure  as  a  license  and  protect  a  party  acting  thereunder 
from  being  a  trespasser,  and  the  property  placed  by  him  on  the  land  from 
being  deemed  fixtures.    Cayuga  Railway  v.  Nilbs 170 
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STATUTE  OF  LIMITATIONS  —  Mutual  account  —  between  father  and 
daughter.^  1.  A  married  woman  claimed  to  recover  for  services  rendered 
before  her  marriage,  to  which  the  statute  of  limitations  was  pleaded.  To 
remove  the  bar  of  the  statute,  she  proved  an  account  in  which  she  had 
charged  her  father  with  the  services  and  credited  him  with  various  amounts, 
the  credits  being  for  such  artitles  as  a  father  would  naturally  give  to  a 
daughter  living  with  him,  although  of  age.  No  account  was  kept  by  the 
father.  HM,  that  the  simple  presentation  of  an  account  containing  such 
credits  to  the  executor  was  not  suMcient;  that  an  account  of  her  father 
against  her  should  be  regularly  proved,  in  order  to  have  the  effect  of  taking 
the  case  out  of  the  statute.    Guck  «.  Quackenbubh 107 

2.  Note  —  indorsements  on.]    In  an  action  upon  a  note,  the  defendant 

claimed  that  the  action  was  barred  by  the  statute  of  limitations.  The  note 
was  dated  March  1,  1864,  payable  one  year  after  date.  Upon  the. back  of 
the  note  were  indorsements  of  interest  in  the  handwriting  of  the  testatrix, 
dated  in  1865,  1866,  1867,  1868  and  1869,  and  May  9,  1870.  The  action  was 
commenced  April  12,  1876. 

Held,  as  the  indorsements  purported  to  have  been  made  by  the  testatrix 
before  the  note  was  outlawea,  they  were  admissible  in  evidence  against  the 
defendant,  without  proof  of  actual  payment.  Risley  v.  Wightman 168 

3. Queetion  for  jury.]    Whether  or  not  such  payments  were  actually 

made  was  a  question  for  the  jury.    Id. 

4.  Stale  demands.]     Although   in   former  times  courts  of   equity 

refused  to  enforce  stale  demands,  yet,  since  the  adoption  of  the  Code  pre- 
scribing limitations  for  both  legal  and  equitable  actions,  no  court  can  refuse 
to  entertain  an  action  on  account  of  the  stalen^ss  Of  the  demand,  provided 
it  be  brought  within  the  time  prescribed  by  the  statute.    Derby  v.  Yale.  . . .  278 

Fbr  Imitation  by  contract,  of  time  to  bring  action  Viereon. 

See  Limitation. 

STENOO&APHEB  —  Fees — cannot  be  taxed  as  disbursements. 

See  Pbovost  d.  Farrell 808 


STOCXHOLDEB—  Chap.  40  of  1848  —  trustees  of  corporation  must  be  stock- 
holders —  how  the  fact  that  a  person  is  a  stocJcfuMer  may  be  proved.]  1.  Chap- 
ter 40  of  1848  requires  that  the  trustees  of  the  corporation  created  thereunder 
shall  be  stockholders  of  the  company;  defendant  had  signed  and  acknowl- 
edged the  articles  of  association  of  a  corporation  created  thereunder,  and 
was  named  a  trustee  therein. 

Held,  in  an  action  brought  by  a  laborer  under  section  18  of  said  act  to 
charge  him  individually  with  the  payment  for  services  rendered  to  the  com- 
pany, that  he  could  not  deny  that  he  was  at  the  time  of  signing  the  articles 
a  stockholder  thereof. 

Where  one  has  been  shown  to  be  a  stockholder  at  the  time  of  the  organi- 
zation of  the  companv,  he  will  be  presumed  to  continue  to  be  one  until  the 
contrary  is  established. 

SectiQu  25  of  said  act  providing  that  the  book  containing  the  names  of  the 
stockholders  which  the  company  is  required  to  keep  "  shSl  be  presumptive 
evidence  of  the  facts  therein  stated  in  favor  of  the  plaintiff  in  any  suit 
against  any  stockholder,"  does  not  make  such  book  the  only  or  even  tibe  best 
evidence  of  the  fact  that  the  defendant  was  a  stockholder. 

Herbibs  V,  Wesley 492 

2. Marvufactwrerif  act,  chap.  40  of  1848,  and  chap.  888  of  1S6S  — certi- 
ficate of  payment  of  stock —must  be  sworn  to.]  The  certificate  as  to  the  pay- 
ment of  the  capital  stock  of  a  manufacturing  corporation,  required  to  be 
filed  by  section  11  of  chapter  40  of  1848,  must  be  sworn  to,  and  a  mere 
acknowledgment  is  not  a  sufficient  compliance  with  the  provisions  of  the 
statute.    Brown  «.  Smith. 406 

8. Issue  of  stock  for  property  purchased — liability  of  holder  to  creditors.] 

Where,  in  pursuance  of  section  10  of  the  said  act,  as  amended  by  the  act  ot 
1858,  stock  has  been  issued  to  a  person  for  the  value  of  a  manufactory  and 
other  property  which  has  been  purchased  by  the  company,  there  being  no 
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STOCKHOLDEB  —  Otmtinued.  paqb. 

fraud  in  the  valuation  of  the  property,  he  is  not  liable  to  the  creditors  of  the 
company  because  of  a  failure  on  the  part  of  the  president  and  a  majority  of 
the  trustees  to  file  the  certificate  required  by  section  11  of  the  said  act    Id. 

8TBEAM8 —  MiU  (wmers  —  rights  of,  cu  to  the  dstention  of  the  w<Uer. 

See  BuLLABD  v.  Saratoga  Victoby  Makufacturing  Co 48 

STREETS: 

See  Highways. 

SXTSSCBIPTION — Fbr  maMngfair  grounds — destruction  of  g^'ounds — right 
of  (usHon  accnUng  to  svbsoriber.]  1.  The  plaintiff  and  others  signed  a  paper 
whereby  they  promised  and  agreed  to  pay  to  the  defendant  the  sum  set  oppo- 
site their  names,  such  subscription  bein^  for  the  purpose  of  defraying  the 
expenses  of  grading,  fencing,  etc.,  a  fair  ground  upon  land  belonging  to 
deiendant.  The  instrument  provided  that  t£e  subscnbers  should,  when  the 
net  receipts  of  the  grounds  amounted  to  the  sum  subscribed  bjr  each,  receive 
back  in  full  the  amount  subscribed.  Thereafter,  the  plaintiff  paid  fifty  dol- 
lars to  defendant,  and  received  from  him  a  receipt,  entitling  plaintiff  to  th^ 
privilege  of  driving  upon  the  track  at  all  times,  unless  the  amount  so  sub- 
scribed was  repaid. 

Defendant  subsequently  ploughed  up  and  planted  trees  on  the  track,  and 
constructed  another  one  at  a  different  place  on  his  farm.  In  an  action  by 
the  plaintiff  to  recover  the  amount  paid  by  hinf,  hald,  that  it  was  not  neces- 
sary for  all  the  subscribers  to  join  in  the  action,  but  that  each  might  maintain 
a  separate  action.   Hortoh  v.  Howe 57 

2. Damages.]    That  it  was  not  necessary  for  the  plaintiff  to  prove  any 

special  damage  sustained  by  the  breaking  up  of  the  track,  but  that  he  was 
entitled,  in  view  of  the  fact  that  the  sum  was  to  be  paid  to  him  out  of  the 
net  receipts  of  the  grounds,  to  recover  the  full  amount  of  his  subscription. 
Id, 

STJBSTITXTTION  —  Bight  of  surety  paying  claim  against  bankrupt,  to  be 
substituted. 

See  MiLLBR  V.  O'Eain 994 

StTMMABT  PROCEEDINGS --TTAo^  defense  may  be  set  up  by  terumt— 
That  lease  was  in  fact  a  mortgage  —  that  it  was  void  for  usury — hoie  proved.] 
In  summary  proceedings  instituted  to  remove  the  relator  from  certain  prem- 
ises, on  the  ground  that  he  was  holding  over  after  the  expiration  of  his  term, 
he  made  an  affidavit  stating  that  on  the  day  on  which  the  respondent  alleged 
that  the  lease  was  made  he  executed  and  delivered  to  the  respondent  an  abso- 
lute deed  of  the  premises,  and  he  and  the  respondent  executed  an  agreement 
by  which  he  agreed  to  buy  the  premises  for  a  price  therein  named,  to  be  paid 
on  the  day  the  lease  expired,  and  also  executed  the  lease  upon  which  the  pro- 
ceedings were  instituted;  that  said  instruments  were  all  ^iven  at  the  same 
time  to  secure  the  repayment  of  a  sum  of  money  loaned  to  him  by  the  respond- 
ent, and  were  in  fact  a  mortgage;  that  upon  tne  said  loan  usurious  interest 
was  reserved,  the  payment  of  which  was  secured  by  the  said  lease. 

Held,  that  it  was  competent  for  the  relator  to  establish  in  such  proceedings 
that  the  instrument  purporting  to  create  the  relation  of  landlord  and  tenant 
between  himself  and  the  respondent  was  in  £kct  a  mortgage  to  secure  the 
repayment  of  a  loan. 

That  it  was  also  competent  to  show  that  such  instrument  was  given  to 
secure  a  usurious  loan,  and  was  therefore  void. 

That  the  establishment  of  either  of  these  facts  would  require  the  proceed- 
ings to  be  decided  in  his  favor. 

Semble,  that  in  summary  proceedings  it  would  not  be  competent  to  estab- 
lish by  parol  evidence  that  a  deed  absolute  upon  its  face  was  intended  as  a 
mortgage. 

Where,  however,  the  affidavit  does  not  specify  the  kind  of  evidence  by 
which  it  is  expected  to  establish  this  fact,  it  must  be  presumed  that  it  will 
be  proved  by  competent  evidence.    People  ex  rsl.  Ainslbe  v.  Howlett,  188 

SUMMING  TTP  —  The  right  to  close  the  ease. 

See  DeGraff  v.  Carmichabl , 129 
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SUVLVLOiNS—  Served  upon  corporatian  —  " ma/naging  agent"  of— who  is.] 
One  Treat,  the  president  and  superintendent  of  a  street  railway  in  Auburn, 
was,  on  Jui;ie  1,  1876,  employed  by  the  president  of  the  defendant,  a  steam 
railroad  company,  to  superintend  the  running  of  horse  cars  on  a  portion  of 
defendant's  road  not  yet  completed.  Treat  had  no  authority  to  make  con- 
tracts for  the  defendant,  except  to  purchase  horses  and  feed;  nor  had  he 
any  control  over  or  knowledge  of  the  affairs  of  the  defendant,  or  its  books; 
his  employment  was  to  continue  during  the  president's  pleasure. 

Held,  that  a  summons,  in  an  action  against  the  defendant,  could  not  be 
served  upon  him  as  its  "  managing  agent." 

Ekerson  V,  AuBUBN  AND  OwASCO  Lake  R.  R 160 

Order  autJiormng  a  substituted  or  constructive  service  of — is  not  a  pro- 
visional remedy  under  %  772  of  ths  Code  of  Civil  Procedure, 

See  McCarthy  v,  McCarthy 579 

STTPPLEMENTABT  ^nOCEEDTNGS  —  Code,  §  292.]  In  order  to 
authorize  the  making  of  an  order  before  execution  returned  requiring  a 
Judgment  debtor,  who  has  property  which  he  unjustly  refuses  to  apply 
to  the  payment  of  the  judgment,  to  apoear  and  be  examined,  it  should 
be  shown  that  a  demand  has  been  made  upon  the  debtor  to  apply  his 
property  to  the  satisfaction  of  the  judgment,  and  has  been  refused  by  him. 

First  National  Bank  v.  WiiiSON 282 


STTPPOBT  : 

See  Maintenance  and  Support. 

SURETY — I^ote  —  addition  of  word  '*  surety  "  to  name  of  one  joint  maker  — 
aetian  how  brought  thereon.^  Where  two  persons  execute  a  note  and  one  of 
them  adds  to  his  signature  the  word  **  surety  "  both  are  to  be  treated  as 
makers  of  the  note  and  may  be  joined  as  defendants  in  an  action  upon  it; 
nor  is  the  liability  of  the  surety  to  the  holder  of  the  note  affected  by  any 
equities  existing  between  such  surety  and  his  co-defendant.     Hoyt  v.  Mead,  327 

2.  Upon  collector's  bond — rights  of "[    A  bank  collected  the  rents  of 

certain  real  estate  in  Water  town  as  the  agent  of  the  owners,  Gteorge  F. 
Paddock,  Oscar  Paddock  and  Edwin  L.  Paddock,  from  December  8, 1874,  to 
October  29,  1875.  On  the  former  date  Blood,  Sawyer  and  George  F.  Paddock 
signed  as  sureties  the  bond  of  one  Rogers,  as  collector  of  the  town  of  Water- 
town,  which  bond  was  duly  filed,  Iwgers  failed  to  pay  over  the  sum  of 
$11,348.68  of  the  taxes  collected  by  him,  but  deposited  it  with  a  firm  of 
bankers,  of  which  George  F.  Paddock  was  a  member,  which  firm  converted 
the  money  to  its  own  use  and  then  became  bankrupt.  On  October  29,  1875, 
Paddock's  interest  in  the  real  estate  was  sold  under  a  judgment  recovered 
In  an  action  brought  by  the  supervisors  upon  the  bond,  the  proceeds  thereof 
bein^  insufficient  to  pay  the  amount  of  the  judgment  for  which  the  other 
sureties  were  liable.  This  judgment  directed  that  the  real  property  of 
Paddock  should  be  first  sold  thereunder,  before  resorting  to  the  property  of 
his  co-obligors. 

In  an  action  by  the  assignees  in  bankruptcy  of  the  firm  .to  recover  from 
the  bank  the  bankrupts'  interest  in  the  rents  collected  by  it,  the  other  sureties 
claimed  that  as  between  them  and  Paddock,  the  latter  was  primarily  liable 
for  the  moneys  converted  by  his  firm,  and  that  they  could  avail  themselves, 
in  equity,  of  the  lien  of  the  bond  on  his  real  estate  ;  and  that  he  being 
insolvent,  and  his  real  estate  being  inadequate  security,  they  could  reach  the 
rents  bv  means  of  a  receiver,  in  the  same  manner  that  a  mortgagee  could 
under  like  circumstances.  Held,  that  this  claim  could  not  be  sustained  and 
that  the  assignee  was  entitled  to  the  money. 

Semble,  that  the  lien  created  by  the  filing  of  a  collector's  bond  is  analogous 
to  that  of  a  judgment  creditor,  and  not  to  that  of  a  mortgagee  ;  and  the 
owner  of  the  property  has  a  right  to  redeem  and  a  right  to  the  possession, 
and  to  receive  the  rents  and  profits  after  a  sale  thereunder,  the  same  as  after 
a  sale  under  an  ordinary  judgment.    Upham  v.  Paddock 571 

See  Principal  and  Surety. 


Digitized  by 


Google 


774  INDEX. 

SXTBBOGATE  —  Of  New  York  -^  power  to  construe  wills—  chap  859  of  1870.  ] 
1.  A  testator  devised  certain  real  estate  to  the  trustees  of  Maniiattaii  College, 
in  the  city  of  New  York,  and  their  successors  forever,  in  trust  to  receive  the 
rents,  etc.,  and  to  apply  the  same  to  the  use  of  said  Manhattan  College  for 
the  following  purposes,  to  wit,  to  found  and  maintain  a  Latin  professorship. 
The  foregoing  devise  was  made  to  the  trustees  on  the  express  condition  that 
out  of  the  rents,  etc.,  the  said  trustees  and  their  successors  should  pay  to  the 
testator's  wife  an  annuity  of  $1,500  per  annum,  and  authorized  them,  after 
the  death  of  the  wife,  to  sell  and  reinvest  the  proceeds,  the  income  to  be 
applied  to  the  maintenance  of  the  professorship. 

Upon  an  application  to  the  surrogate  of  New  York  to  admit  the  will  to 
probate,  held,  that  under  chapter  859  of  1870  the  surrogate  of  New  York  had 
power  to  pass  upon  the  validity  of  any  of  the  provisions  of  said  will  which 
should  be  contested,  and  pass  upon  their  construction  or  legal  effect  when 
called  in  question  by  any  of  the  heirs,  next  of  kin,  legatees  or  devisees  as 
amply  and  conclusively  as  the  Supreme  Court  might  do. 

That  such  jurisdiction  should  not  be  exercised,  except  so  far  as  it  might 
be  necessary  for  the  purpose  of  passing  upon  the  probate  of  a  will,  until  all 
the  parties  in  interest  were  brought  into  court.    Currin  v  FAmsrma 458 

2.  Demae  to  corporation/]    That  the  devise  of  the  real  estate  was,  in 

legal  effect,  to  the  Manhattan  Cfollege  and  not  to  the  trustees  as  individuals. 

8.  Power  to  hold  in  trust]    That  the  college  being  capable  of  taking 

real  estate  by  devise  was  authorized  to  take  the  property,  althoufi;h  charged 
with  a  subordinate  trust  in  favor  of  the  widow  of  the  testator,    la. 

4.  Proportion  of  esta^  which  may  be  given  to  a  corporation.]    Semble, 

that  the  act  (chap.  819  of  1848)  restricting  devises  and  bequests  to  certain 
corporations  to  one-fourth  of  the  testator's  estate,  and  to  such  as  are  made 
two  months  before  the  death  of  the  testator,  is  not  applicable  to  an  institu- 
tion such  as  Manhattan  College.  If  it  were  applicable,  the  prohibition  is 
repealed  by  chapter  860  of  1860.    Id. 

5. Debts  and  dower,  deducted  before  estimating.]  Semble,  that  in  deter- 
mining the  one-half  of  the  estate  which  under  tne  act  of  1860  can  be 
devised  to  charitable  or  educational  corporations,  the  widow's  dower  and 
the  debts  are  to  be  first  deducted.    Id. 

6.  Jurisdiction  of,  over  disputed  cUmns.]    A  surrogate  has  no  iurisdic- 

tion  upon  a  final  accounting  to  hear  and  determine  the  validity  of  a  disputed 
claim  against  the  estate  of  a  deceased  person. 

Where,  upon  a  final  accounting,  the  executrix  presents  an  account  in 
which  is  contained  an  item  for  money  paid  bj  her  to  a  creditor,  in  settle- 
ment of  a  claim  against  the  estate,  which  item  is  objected  to  and  attacked  by 
her  co-executor  and  by  the  other  persons  interestea  in  the  estate,  the  surro- 
gate has  no  jurisdiction  to  determine  as  to  the  validity  of  the  same,  or  to 
refer  the  same  to  an  auditor.    BouGhHTON  «.  Flint 206 

Legacy — a^ieation  for  a  portion  of,  for  the  support  of  t7te  legatee  — 

what  must  be  shown  to  authorize  the  order — Bcmd—form  of 

^  Barnes  «.  Barnes 288 

STJBVEY  —  Of  highway —  must  be  ineorporated  into  the  order  to  be  signed  by 
the  commissioners  and  fled.    (2  JB.  &  [5th  ed.],  894,  §  70.) 

See  Pratt  v.  People 664 

TAXATION : 

See  Costs. 

TAXES  —In  New  York — when  they  become  a  lien  —  cotenantfor  payment  of.] 
On  March  30,  1875,  certain  premises  in  the  city  of  New  York  were  leased 
to  the  defendant  for  ten  years  from  May  1,  1875,  the  latter  agreeing,  during 
the  term  of  the  lease,  to  pay  and  discharge  all  such  assessments,  extraordinary 
as  well  as  ordinary,  as  should  be  levied,  assessed,  imposed  or  grow  due  and 
payable  upon,  out  of  or  for  the  demised  premises,  and  all  parts  thereof. 

in  New  York  the  assessment  rolls  are  open  for  examination  from  the 
second  Monday  in  January  to  April  thirtieth,  and  are  returned  to  the  board 
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of  supervisors  on  the  first  Monday  of  July  in  each  year,  and  the  amount  of 
the  tax  is  thereafter  set  down  opposite  to  the  items  of  real  and  personal 
property  on  the  list.  Held,  that  the  tax  for  the  year  1875  grew  due  and 
became  payable  after  the  commencehent  of  the  term,  and  tlmt  the  defend- 
ant was  bound  to  pay  the  same.    Skidmorb  v.  Hart 441 

TAX  SALE  —  Liability  of  county  for  negligence  of  county  treasurer  infaU- 
ing  to  9&rve  notice  to  redeem  on  tax  mle. 

See  Db  Grauw  «.  Superviborb  of  Queens  County 881 

TENANT: 

See  Landlord  and  Tenant. 

TENDER —  Contract  for  wle  of  lands — note  given  upon  signing  contract  — 
in  an  action  upon  the  note  plaintiff  must  prove  performance  of  the  contract.] 
1.  On  November  15, 1875,  the  parties  to  this  action  entered  into  an  agreement, 
whereby  the  plaintiff  agreed  to  sell  certain  land  to  the  defendant,  and  to 
deliver  the  deed  on  December  fifteenth,  the  defendant  to  pay  on  that  day  a 
note  for  |500,  given  when  the  contract  was  signed,  and  $3,300  in  cash,  bemg 
the  balance  of  the  purchase-money. 

In  an  action  by  the  plaintiff  upon  the  note,  ffiven  at  the  time  of  the  sign- 
ing of  the  contract,  held,  that  it  rested  upon  her  to  prove  a  performance  or 
tender  of  performance  of  the  contract  upon  her  part,  and  that,  failing  so  to 
do,  she  was  not  entitled  to  recover.    Hoag  v.  Parr 96 

3. WTiere  70  pUtce  is  designated.]    There  being  no  place  specified  in  the 

contract  for  the  deliv^r^  of  the  deed  and  the  payment  of  the  money,  and 
the  defendant  being  a  resident  of  this  State,  the  plaintiff  was  bound  to  find 
the  defendant  and  make  a  tender  to  him  personally,  or  at  least  to  show  that 
after  thorough  efforts  and  inquiries  he  was  unable  to  find  him.    Id. 

8. Excuse  for  neglect  to  make.]    In  order  to  excuse  a  personal  tender, 

it  must  appear  that  the  defendant  was  out  of  the  State,  beyond  plaintiff's 
reach,  or  else  that  he  intentionally  avoided  him  or  kept  out  of  his  way.    Id, 

TICKET: 

See  Railroad. 

TTMTi — in  pHeading  —  allegations  in  pleading  relate  to  time  of  commencement 
of  action. 

See  Porter  v.  Eingbbury 88 

TITLE—  To  real  estate.]  A  conveyance  of  her  real  estate  by  a  married 
woman,  without  the  assent  of  her  husband,  is  good  as  against  all  the  world 
but  her  husband.  The  assent  provided  for  in  section  8  of  chapter  90,  Laws 
of  1860,  need  not  be  given  prior  to,  or  at  the  time  of  the  delivery  of  the 
deed,  biit  may  be  subsequent  thereto.    Wing  v.  Schramm 877 

- —  Glovd  upon  —  oMm  in  equity  to  remove  —  when  not  maintainable — 
remedy  by  ^eciment. 

See  BocKBS  v.  Lansing 88 

Ko  warranty  of  impUed  on  sale  of  property  under  chattel  mortgage. 

See  Shbpfard  v.  Earleb 651 

TOWN  BONDS  —  Proceedings  for  bonding  tovms — commissioners  to  issue 
bonds  —  annulling  of  proceedings  —  effect  of  on  powers  of  commissioners.]  On 
July  1,  1871,  the  county  Judge  of  Jefferson  county,  in  proceedings  instituted 
before  him,  under  chapter  907  of  1869  and  chapter  926  of  1871,  appointed 
commissioners  to  issue  bonds  in  aid  of  the  construction  of  a  railroad.  The 
proceedings  were  removed  by  certiorari  to  this  court,  and  on  July  1,  1872,  a 
judgment  was  entered  affirmmg  them.  On  February  24,  1878,  the  Court  of 
Appeals  reversed  Uie  iudgment  and  directed  the  county  Judge  to  dismiss  the 
application.  After  the  issuing  of  the  certiorari,  the  commissioners  issued 
bonds  to  the  amount  of  $80,000  and  delivered  them  to  the  plaintiff,  the  agent 
and  treasurer  of  the  railroad  company,  who  delivered  in  exchange  therefor 
the  stock  of  the  company.  Both  the  plaintiff  and  the  commissioners  knew 
of  the  pendency  of  the  certiorari.    The  money  necessary  to  pay  the  interest 
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on  the  bonds  for  a  certain  time  had  been  levied  and  received  by  the  collector. 
In  this  action,  brought  to  recover  the  amount  of  certain  coupons  attached  to 
the  bonds,  the  money  to  pay  which  had  been  collected,  the  plaintiff  pro- 
duced an  Instrument  signed  by  the  persons  appointed  conmiissioners,  recit- 
ing their  appointment,  and  the  fact  that  the  proceedings  had  been  declared 
void,  and  transferring  to  plaintiff  all  their  right  to  the  bonds  as  commission- 
ers or  otherwise. 

Held,  that  the  money  having  been  collected  for  the  specific  purpose  of  pay- 
ing the  coupons,  that  if  it  was  the  duty  of  the  defendant  to  pay  it  over  to 
the  holders  of  the  coupons,  he  could  not  set  up'  the  invalidity  and  reversal 
of  the  proceedings  before  the  county  judge  as  a  reason  for  not  doing  so. 

That  it  was,  in  fact,  his  duty  to  pay  the  commissioners,  and  not  the  holders 
of  the  coupons. 

That  the  commissioners  had  no  right  to,  or  interest  in  the  fund  except  as 
commissioners,  and  while  continuing  to  hold  the  office,  and  that  thev  could 
not  transfer  their  official  rights  or  divest  themselves  of  their  official  duty. 

That  immediately  upon  the  decision  of  the  Court  of  Appeals,  they  ceased 
to  be  such  commissioners  and  to  have  any  interest  whatever  in  the  fund. 

That  nothing  passed  to  the  plaintiff  by  the  pretended  transfer,  and  that 
plaintiff  could  not  recover.    Beddlecom  «.  Newton 582 

Se7/U>le,  that  where  exceptions  are  taken  during  the  trial,  the  direction  of  a 
verdict,  subject  to  the  opinion  of  the  court,  is  error;  that  the  consent  thereto 
is  a  waiver  of  the  exceptions.    Id. 

TBEASXTREB —  Cf  county  —  liability  of  county  for  negligence  of  infaOing 
to  serve  ruftice  to  redeem  on  tax  eaUs. 

See  Db  Gkauw  «.  Supbrviborb  op  Qubbnb  Co 881 

TRESPASS  —  Parcl  agreement  protects  party  acting  Tiereunder.  ]  A  parol  con- 
tract having  the  effect  of  giving  an  easement  in  land  though  void  under  the 
statute  of  frauds,  may  yet  be  valid  as  a  license  and  protect  a  party  acting 
thereunder  from  being  guilty  of  a  trespass.     Cayuga  Kail  way  Co.  «.  Miles,  170 

When  tempora/ry  injunction  granted  to  restrain. 

See  Johnson  v.  City  of  Rochester 286 

TBESFASSING  ANIMALS  —  Animals  trespassing  on  lands  of  person,  other 
than  their  owner — rights  of  owner  of  land  to  drive  them  off  with  dogs. 

iS5Btf  Smith  tJ.  Waldorf 127 

TRIAL  —  Question  arising  upon — can  ordy  be  reviewed  upon  a  case  setUed — 
form  of  judgment  in  replevin.]  No  question,  either  of  fact  or  of  law,  arising 
upon  a  trial — e.  g.,  an  objection  that  a  judgment  in  replevin  is  for  money 
onlv,  instead  of  for  a  return  of  the  property  or  for  its  value,  in  case  of  its  non- 
dehverv,  can  be  reviewed  upon  appeal,  except  upon  a  case  made  and  settled 
accordmg  to  the  established  practice.    McLean  v.  Cole 800 

Settlement  of  issues — discretiona/ry — order  directing,  not  appealable. 

See  Seymour  v.  McKinstry 284 

Btfusal  of  pa/rty  to  produce  paper  on^  contempt— striking  out  of 

complaint. 

See  Shblp  v.  Morrison 110 

The  right  to  close  the  case. 

See  De  Graf**  v.  Carmichael 129 

Excesdve  damages  —  setting  aside  of  verdict  because  of 

See  Gale  v.  N.  Y.  Central  and  H.  R  R  R  Co 1 

TBT7ST  —  Assigmnent  of  property,  in  considercttion  of  a  covenant  by  the  assignee 
to  support  the  assignor  —  does  not  constitute  a  trust.]  1.  This  action  was 
brought  by  the  plaintiff,  as  receiver  of  one  C. ,  appointed  in  proceedings  sup- 
plementary to  an  execution  issued  upon  a  judgment  recovered  against  the 
latter.  After  the  creation  of  the  debt  upon  which  the  judgment  was  recov- 
ered, C.  entered  into  a  written  agreement  with  one  S.,  his  son-in-law,  by 
which  he  conveyed  to  8.  all  his  personal  property  and  a  contract  for  the  pur- 
chase of  land,  amounting,  in  all,  in  value,  to  about  $2,100;  and  8.  agreed, 


Digitized  by 


Google 


INDEX.  777 

TBXTBT  —  Continued,  pao». 

in  consideration  thereof  to  support  the  said  C.  during  his  life,  and  his  minor 
son  until  he  attained  the  age  of  sixteen  years,  and  to  send  the  latter  to  a  com- 
mon school. 

In  this  action,  brought  by  plainti£f  to  annul  the  transfer,  sell  the  property 
and  pay  the  debt  from  the  avails,  the  court  held  that  the  transfer  was,  in 
fact,  an  assignment  of  said  property  in  trust  for  the  use  of  C,  and  such  trust 
was  void  as  against  the  creditors  of  the  latter.    Held,  that  this  was  error. 

HXTNGERFORD  t>.  CaRTWRIGHT 647 

2. May  be  Tidd  hy  corporation  —  wherv.']     A  testator  devised  certain 

real  estate  to  the  trustees  of  Manhattan  College  in  the  city  of  New  York  and 
their  successors  forever:  in  trust  to  receive  the  rents,  etc.,  and  to  apply  the 
same  to  the  use  of  said  college  to  found  and  maintain  a  Latin  professorship. 
The  devise  being  made  to  the  trustees  on  the  express  condition  that  out  of 
the  rents,  etc.,  the  said  trustees  and  their  successors  should  pay  to  the  testa- 
tor's widow  an  annuity  of  $1,500  a  year,  and  after  the  death  of  the  wife,  to 
sell  and  reinvest  the  proceeds,  the  income  to  be  applied  to  the  maintenance 
of  the  professorship;  held,  that  the  college  being  capable  of  taking  real  estate 
by  devise  was  authorized  to  take  the  property,  although  charged  with  a  sub- 
ordinate trust  in  favor  of  the  widow  of  the  testator.    Currin  «.  Fanning  . .  462 

TBT7STEE  —  Of  corporaHon  under  chap.  40  of  1848,  muet  he  a  stockholder  — 
how  the  fact  that  a  person  is  a  stockholder  may  he  proved. 

See  Herries  v.  Wbblby 492 

Of  insolvefU  debtor— reference  of  claims  by — procedure  on  application 

/br  — 8  Jfe.  iS.  [6  ed,l  39,  §§  21,  22. 

See  WiCKHAM  «.  Frazbb 481 

Cf  samngs  hank — purchase  of  real  estate  by  —  when  unauthorized. 

See  French  «.  Redman 502 

TBX78T  ESTATE  —  Purchaser  of  with  knowledge  of  the  trust—  UainMes  of] 
A  purchaser  of  a  trust  estate,  with  knowledge  of  the  trust,  is  subject  to  all 
the  duties  in  respect  to  the  same  which  rested  upon  the  trustee  from  whom 
he  purchased.    Gautibr  t>.  Douglass  Mfg.  Co 514 

UNION  FKEE  SCHOOL  DISTBICT  — iW^  of  school  commissioner  to 
alter  or  divide.]  1.  A  school  commissioner  has  power,  under  the  laws  of  this 
State,  to  alter  or  divide  a  Union  free  school  district. 

People  ex  rbl.  Board  op  Education  v.  Hoofer 689 

2. Notice  as  to.]    An  order  to  that  effect  cannot,  however,  be  made 

without  giving  to  the  trustees  of  the  district  a  week's  notice  that  at  a  time 
and  place  specified  by  him  he  will  hear  their  objections  to  the  proposed  alter- 
ation.   Id. 

UNITED  STATES  COJTRT  —  BomowU  of  action  to.]  To  authorize  the 
removal  of  an  action  from  a  State  court  to  a  Federal  court  it  is  not  sufficient 
that  it  is  alleged  that  the  defendant  was  an  alien,  a  citizen  or  subject  of  a 
foreign  State  or  country  at  the  time  the  petition  for  such  removal  was  pre- 
pared, but  it  must  appear  that  such  was  the  fact  at  the  time  of  the  commence- 
ment of  the  action.    Tugman  v.  National  Steamshif  Co 882 

Jurisdiction  of — over  actions  brought  by  assignees  in  bankruptcy. 

See  TuLLis  v.  Mn.i.ER 868 


UNOCOUFIED  —  Meaning  of  in  policu  ofinsurance.]  1 .  A  policy  of  insurance 
issued  upon  a  dwelling-house  provided  tiiat  if  it  should  cease  to  be  occupied 
by  the  owner  or  occupant  in  the  usual  and  ordinary  manner  in  which  dwell- 
ing-houses are  occupied  as  such,  the  Dolicy  should  become  void.  The  house 
was  occupied  by  a  tenant,  who,  on  March  fifteenth,  commenced  to  move  out, 
and  removed  most  of  his  furniture  and  all  of  his  family  from  the  house.  No 
person  was  left  in  it,  and  on  the  night  of  the  sixteenth  it  was  destroyed  by  fire. 
EM,  that  the  question  whether  or  not  the  house  was  unoccupied  at  the 
time  of  the  fire,  within  the  meaning  of  that  term  as  used  in  the  policy,  was 
properly  left  to  the  Jury.    Wait  t.  Aorioultural  iNa  Co 871 

Hun— Vol.  XIII    98 
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2. In  poliey  of  insu/ranee.]    A  policy  of  iDsurance  provided  that,  "  if 

the  premises  should  become  unoccupied  without  the  consent  of  the  company 
indorsed  thereon,  then  and  m  every  such  case  the  policy  should  be  void. ' 
The  plaintiff  had  for  some  time  before  the  fire,  slept  in  the  adjoining  house, 
which  belonged  to  her  daughter,  but  had  never  abandoned  the  premises;  her 
furniture  and  wearing  apparel  remaining  there,  and  she  returning  and  spend- 
ingthe  day  there. 

Meld,  that  the  house  was  not  unoccupied  within  the  meaning  of  the  con- 
dition.   Gebbs  V,  Continental  Inb.  Co 611 

X7ST7BY  —  GorUract—by  what  law  gof>emed.]  1.  The  defendant  signed  and 
delivered  at  the  city  of  New  York  a  promissory  note,  dated  at  that  place, 
whereby,  three  months  from  its  date,  he  promised  to  pay  to  the  order  of  B. 
&  G.  $300  at  the  New  York  National  Exchange  Bank.  The  note  was  made 
solely  for  the  accommodation  of  the  payees.  The  note  was  sold  in  Boston 
Massachusetts,  by  the  payees  at  a  rate  of  discount  usurious  under  the  laws 
of  this  State. 
In  an  action  by  the  plaintiff,  to  whom  it  had  been  transferred  by  the 

§urc  baser,  held,  that  the  question  of  usury  was  governed  by  the  laws  of  this 
tate  and  that  the  note  was  void.    Dickinson  v,  Edwards 405 

2.  Contraet  —  by  what  laws  to  be  governed.]  W.,  a  resident  of  Connec- 
ticut, drew,  in  that  State,  a  draft  upon  the  defendant,  a  resident  of  New 
York,  directed  to  him  at  his  place  of  business  in  New  York,  and  the  same 
was  accepted  by  him,  payable  in  New  York,  solely  for  the  accommodation 
of  the  drawer,  and  returned  to  W.,  in  Connecticut,  with  the  expectation  that 
it  would  be  negotiated  in  that  State.  W.  discounted  the  draft  in  Connecti- 
cut at  the  rate  of  three  per  cent  per  month. 

In  an  action  upon  the  draft  brought  in  this  State,  held,  that  as  the  draft 
had  no  existence  as  a  contract  tmtil  discounted  in  Connecticut,  and  as  the 
acceptor  understood  that  it  was  to  be  used  in  that  State,  the  acceptance  must 
be  regarded  as  a  Connecticut  contract;  that  the  question  of  usury  and  its 
effect  upon  the  validity  of  the  draft  was  to  be  governed  by  the  laws  of  Con- 
necticut, and  not  hj  the  laws  of  New  York,  and  that  the  mere  fact  that  the 
paper  was  payable  m  this  State  did  not  render  it  subject  to  our  law  as  to 
usury.    Opdyke  v,  Merwin 401 

8. In  bonds  and  mortgages — by  whom,  after  conveyance  of  the  mortgaged 

property,  it  Tnay  be  set  up.]  One  Nelson,  on  October  18,  1874,  in  pursuance 
of  an  usurious  agreement  entered  into  between  himself  and  the  plaintiff, 
executed  and  delivered  to  it  four  bonds  and  mortgages.  On  February  19, 
187-5,  he  conveyed  the  property  covered  thereby  to  one  L. ,  subject  to  the 
mortgages.  On  March  15,  1875,  L.  conveyed  the  same,  subject  to  the  mort- 
gages, to  W.,  who,  on  March  28,  1876,  reconveyed  the  premises  to  Nelson, 
me  conveyance  not  being  stated  to  be  subject  to  the  mortgages. 

In  an  action  brought  to  foreclose  the  mortgages,  held,  that  Nelson,  being 
the  "borrower,"  and  the  mortgages  being  liens  only  upon  his  own  property, 
was  entitled  to  set  up  the  defense  of  usury  and  have  the  bonds  and  t£e 
mortgages  collateral  thereto  declared  null  and  void. 

Qiuffre,  whether,  if  snf  of  the  intermediate  grantees  of  the  property  had 
become  bound  for  the  payment  of  the  bond  and  mortgage,  the  mortgage 
might  not  be  considered  as  collateral  security  for  that  llabfii^,  and  enforce- 
able with  it.    Knickbrbogkbr  Life  Ins.  Co.  v.  Nelson 321 

Action  by  devisee  of  m^origapor,  to  set  aside  a  mortgage  on  the  ground  of — 

plaintiff  must  first  offer  to  pay  the  amount  loaned  to  his  ancestor,^ 

See  Marsh  v.  House .- 126 

&umma/ry  proceedings— what  defense  may  be  set  up  by  tenant— that 

lease  was  in  fact  a  mortgage  —  that  it  was  void  for  usury  —  how  proved. 

See  People  ex  rbl.  Ainslsb  v.  Howlbtt 188 

VENDOB  AND  PXTBCHASEB  —  Of  trust  estate  with  knowledge  of  the  trust 
—  liabilities  of]  1.  A  purchaser  of  a  trust  estate,  with  knowledge  of  the  trust, 
is  subject  to  all  the  duties  in  respect  to  the  same  which  rested  upon  the  trus- 
tee from  whom  he  purchased.    Gautier  v.  Dot70LAB8  Manupacturino  Co.  .  514 
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VENDOB  AND  FCTBCHASEB—  OanUnued,  pagv. 

a. PurchoM  by  agent  of  demand  (wainst  priiieipal — upon  what  terms  Court 

of  Equity  wiU  set  it  aside.]  Thomas  O'Grady  and  wife  executed  a  bond  and 
mortgage  to  one  W.,  who  thereafter  assigned  the  same  to  a  son  of  the  said 
Thomas,  who  assigned  it  to  one  Doyle,  who  assigned  it  to  the  son's  wife,  the 
plaintiff  herein.  The  last  two  assignments  were  without  consideration.  At 
the  time  of  the  purchase  of  the  mortgage  by  the  son,  he  was  acting  as  confi- 
dential agent  of  his  father.  In  an  action  to  foreclose  the  mortgage,  the 
referee  held  that  the  confidential  relations  existing  between  the  father  and 
son  prevented  the  latter  from  purchasing  the  mortgage,  and  that  the  assign- 
ment to  him  was  void. 

Held,  th&t  this  was  error;  that  at  law  the  assignment  vested  the  legal  title 
in  the  son,  and  that  equity  would  not  allow  the  title  so  acquired  to  be  taken 
from  his  assignee  except  upon  the  payment  of  the  amount  expended  in  pur- 
chasing the  same.    O'Grady  v.  Coe.  . , 598 

Insurance  on  interest  of  purchaser  of  land  under  contract  of  sale  —  in 

possession  and  in  default  under  such  contract  —  not  affected  by  »uch  default  where 
contact  is  avoidalie  therefor,  at  the  election  of  vendor,  and  such  right  has  not 
been  exercised. 

See  Pelton  «.  Westchester  Pirb  Ins.  Co 28 

Contract  for  sale  of  lands  —  Tioie  given  upon  signing  contract  —  in  cm 

action  upon  the  note  plaintiff  must  prove  performance  of  the  contract —  Tender. 

See  HoAQ  V.  Fabb. 95 

VENUE — Public  officer  —  action  against — where  triable.]  The  warden  of 
the  city  prison,  in  r^ew  York,  is  a  public  officer,  and  an  action  brought  to 
recover  damages  for  an  act  done  by  him  in  virtue  of  his  office,  must  be  tried 
in  the  county  of  New  York.    Cowen  v.  Quinn 844 

VEKDICT —  Court  of  General  Sessions — absence  of  two  justices  — power  of 
county  judge  to  receive  a  verdict. 

See  HiNMAN  V.  People 266 

Befusal  to  set  aside  on  the  ground  of  recessive  damages. —  Befusal  to  set 

aside  on  account  of  aUeged  misconduct  of  jv/ror,  the  same  having  been  known  on 
the  trial  and  waived. 

See  Gale  v.  N.  Y.  C.  and  H.  R.  R  R  CJo 1 

Proforrha  verdiet.]    The  practice  of  directing  a  pro-forma  verdict 

at  Circuit,  and  reserving  the  cause  for  further  argument  and  consideration 
to  be  had  on  a  motion  made  on  the  judge's  minutes  to  set  aside  the  verdict, 
and  on  the  hearing  of  such  motion  directing  judgmer^  in  favor  of  the 
party  entitled  thereto,  approved.    Hall  v.  Hall 306 

VERIFICATION  —  Of  answer  defective — return  of  answer  therefor  —  notice 
must  point  out  defect. 

See  Snaps  v.  Gilbert 494 


i  —  A  canal  boat  is  a  vessel,  within  the  meaning  of  chap.  482  of  the  Laws 
of  1862. 

See  Fralige  v.  Bbttb 682 

VILLAGES: 

See  MuNioiPAL  Corporations. 

VntTUTE  OFFICII  —  Action  brought  against  public  officer  for  act  done 
tirtute  offlcU —  where  triable  —  who  is  a  public  officer. 

See  CowEN  v.  Qunm 844 

VOLUNTARY  APPEARANCE  —  When  sufficient  ^waiver  of  process.] 
1.  The  want  of  process  to  bring  a  defendant  into  court  may  be  waived  by  a 
voluntary  appearance  in  the  action;  but  to  be  effectual,  such  appearance  must 
be  with  knowledge  that  there  is  an  action  pending  and  with  a  full  intention 
to  appear  therein.    Merkeb  v.  Citt  of  Rochester 157 

2. Presence  in  court — not.]    The  mere  presence  of  a  defendant  in  a 

court  room  does  not  authorize  a  magistrate  to  proceed  and  render  a  judg- 
ment against  him,  unless  he  notify  him  that  an  action  is  pending  against  him 
and  unless  he  fully  understands  the  nature  of  the  proceedings.     Id. 
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WAIVEB  —  OfmMCOTiduct  of  juror — refusal  to  set  aside  verdict,  ]  1.  During 
a  trial,  the  court  having  adjourned,  one  of  the  jurors,  who  lived  twelve 
miles  ^om  the  court-house,  asked  the  plaintiff  to  let  him  ride  home  with 
him.  The  plaintiff  assented  and  the  juror  rode  with  him  about  ten  miles, 
in  a  three-seated  sleip^h,  plaintiff  and  the  driver  on  the  front  seat,  two  other 
persons  on  the  middle  seat  and  the  juror  and  another  person  on  the  back 
seat.  Nothing  was  said  about  the  trial.  Subsequently,  and  before  the 
testimony  had  been  closed,  the  defendant's  counsel  became  acquainted  with 
these  facts,  whereupon  plaintiff 's  counsel  offered  to  allow  this  iuror  to  be 
excused,  if  defendant's  counsel  so  desired.  Defendant's  counsel  stated  he 
was  willing  to  leave  it  to  the  juror's  sense  of  propriety  whether  he  should  or 
should  not  remain  in  the  jury-box.  Hdd,  that  even  if  the  irregularity  would, 
in  any  event,  have  justified  the  setting  aside  of  the  verdict,  the  acts  and 
statements  of  the  defendant's  counsel  constituted  a  waiver  thereof. 

Gale  v.  N.  Y.  Central  and  H.  R.  R.  R.  Co  1 

2.  Of  condition  in  policy  of  insurance  to  refer  amount  of  loss  to  arbitra- 
tion.] A  defendant,  by  its  answer,  denied  its  liability  for  any  part  of  the 
loss  under  an  insurance  policy  which  provided  for  an  arbitration  in  case  of 
disagreement  as  to  amount  of  loss,  on  grounds  specifically  stated  therein. 
Held,  that  it  thereby  waived  the  condition  requiring  an  arbitration,  as  the 
amount  of  the  loss  was  immaterial,  if  the  company  insisted  that  it  was  not 
liable  for  any  portion  thereof.    GrBsa  «.  Continental  Ins.  Co 611 

Agent  of  insurance  company  — potoer  of  to  waive  condntions  of  inswr- 

cmee  poUcy  —  wTiat  constitutes  a  waiver, 

See  Whited  v,  Gbrkania  Fire  iNa  Co, 191 

WABKANTY  —  Of  HUe  —  none  implied  on  sale  of  property  under  a  chattel 
mortgage.]  1.  The  proceeding  is  notice  to  the  public  that  the  mortgagee  is 
selling  not  his  own  title  to  the  property,  but  that  which  he  has  acquired 
through  the  mortgage,  and  no  warranty  of  the  title  to  the  property  so  sold  \b 
to  be  implied  against  the  mortgagee.     Sheppard  v.  Earles 651 

2. On  sale  of  goods  —  notice  of  defects.]    In  an  action  to  recover  the 

price  of  certain  steel  sold  to  be  used  in  the  manufacture  of  edged  tools, 
the  defense  was  that  the  steel  was  defective  and  of  poor  quality.  It  was 
admitted  that  the  quality  of  the  steel  could  not  be  ascertained  without 
"working  it  up,"  and  that  an  inspection  and  examination  of  it  would  not 
reveal  its  defects.  Heldy  that  in  order  to  take  advantage  of  the  implied  war- 
ranty that  it  was  fit  for  the  purpose  for  which  it  was  sold,  the  purchaser  was 
not  bound  to  test  it  at  once  and  give  notice  of  the  defects,  but  that  he  was 
entitled  to  deduct  the  damages,  sustained  by  req^on  of  its  imperfection,  from 
the  price,  in  an  action  brought  to  recover  the  latter 

Gautibr  v.  Douglass  MANUPAcruRiNa  Co 614 

WATER  —  Detention  of —  rigTUs  of  one  mill  owner  to  —  as  against  other  mUl 
owners  lower  down  on  same  stream. 

Bee  Bollard  v.  Saratoga  Victory  Manufacturing  Co 48 

WAY  —  BiM  of —  owner  of  the  easement  may  repair  the  way. 

/S(00  MCMILLBN  V.  Cronin 68 

WIFB: 

See  Husband  and  Wipe. 

wujL — Power  of  surrogate  of  New  York  to  construe.]  1.  A  testator  devised 
certain  real  estate  to  the  trustees  of  Manhattan  College,  in  the  city  of  New 
York,  and  their  successors  forever,  in  trust  to  receive  the  rents,  etc.,  and  to 
apply  the  same  to  the  use  of  said  Manhattan  College  for  the  following  pur- 
poses, to  wit,  to  found  and  maintain  a  Latin  professorship.  The  foregoing 
devise  was  made  to  the  trustees  on  the  express  condition  that  out  of  the  rents, 
etc.,  the  said  trustees  and  their  successors  should  pay  to  the  testator's  wife 
an  annuity  of  $1,500  per  annum,  and  authorized  them,  after  the  death  of  the 
wife,  to  sell  and  reinvest  the  proceeds,  the  income  to  be  applied  to  the  main- 
tenance of  the  professorship. 
Upon  an  application  to  the  surrogate  of  New  York  to  admit  the  will  to 
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probate,  hM,  that  under  chapter  859  of  1870  the  surrogate  of  New  York  had 
power  to  pass  upon  the  validity  of  any  of  the  provisions  of  said  will  which 
should  be  contested,  and  pass  upon  their  construction  or  legal  effect  when 
called  in  question  by  any  of  the  heirs,  next  of  kin,  legatees  or  devisees  as 
amply  and  conclusively  as  the  Supreme  Court  might  do. 

That  such  jurisdiction  should  not  be  exercised,  except  so  far  as  it  might  be 
necessary  for  the  purpose  of  passing  upon  the  probate  of  a  will,  until  all  the 
parties  in  interest  were  brought  into  court.     Cdrrin  v.  Fannii(o 458 

2.  Legcbcy — when  payable — interest  thereon.  ]  Where  a  legacy  is  pay- 
able out  of  a  particular  fund  which  is  not  available  for  that  purpose  until  a 
certain  contingency  happens,  e.  g,,  the  death  of  a  tenant  for  life,  such  legacv 
will,  in  the  absence  of  special  circumstances  or  of  a  provision  of  the  will 
prescribing  a  different  time  of  payment,  be  payable  at,  and  will  bear  interest 
from  the  happening  of  the  contingency,  and  not  from  the  death  of  the  testa- 
tor.    Whbelkr  v.  Rtjthvbn 580 

Legacy  —  ap  licatian  for  a  portion  of,  for  the  support  of  the  legatee  — 

what  must  be  shown  to  authorize  tJve  order. 

See  Babnbs  «.  Babnbs 288 

Annuity — apportionment  of —  chap,  542  of  1875  —  application  of. 

See  Irving  «.  RahkInb 147 

Legacies  —  when  they  are  charged  upon  land  —  liability  of  residua^ 

legatees  for  payment  of. 

See  Stoddard  v.  Johnson 606 

WTHSTEBS  —  Impea>chm>ent  of — whsn  prior  dedaration  of  witness  may  be 
proved,  for  the  purpose  of  sustaining  his  testimony.]  1.  In  this  action,  brought 
for  a  partnership  accounting,  the  defendant  claimed  that  the  accounts  had 
been  settled  by  an  accord  and  satisfaction.  The  parties  themselves  were  the 
principal  witnesses  and  gave  contradictory  evidence.  The  defendant  to 
impeach  plaintiff 's  testimony  denying  the  settlement,  gave  evidence  to  show 
that  at  the  time  of  the  settlement,  plaintiff  thought  that  defendant's  father, 
a  man  of  wealth,  intended  to  leave  his  property  to  defendant  in  trust  and 
not  absolutelv;  and  that  subsequently,  upon  learning  that  the  property  was 
left  to  defendant  absolutely,  so  that  aefendant  was  pecuniarily  responsible, 
he  denied  the  settlement.  Upon  the  trial  the  plaintiff  offered  to  prove  by  a 
witness  that  he  had  denied  that  any  settlement  had  been  made  before  he 
knew  the  contents  of  the-will  of  defendant's  father. 

Held,  that  the  evidence  was  proper  as  tending  to  show  that  the  plaintiff 
had  denied  the  settlement,  at  a  time  when  he  could  not  have  been  impelled 
so  to  do  by  a  knowledge  of  the  change  in  defendant's  pecuniary  condition. 

Where  an  attempt  is  made  to  discredit  a  witness  on  the  ground  that  when 
his  testimony  is  given  his  interests  prompt  him  to  make  a  false  statement,  he 
may  show  that  he  made  similar  statements  at  a  time  when  he  had  no  advan- 
tage to  derive  from  so  doing.    Hbrrick  v.  Smith. 446 

2.  Contradiction  of — when  allowed.']    A  witness  may  be  contradicted 

not  only  as  to  his  testimony  in  chief,  but  also  as  to  matters  drawn  out  on  lus 
cross-examination,  material  to  the  issue,  especially  when  the  contradietory 
statements  tend  to  discredit,  vary,  modify  or  explain  the  testimony  given  by 
him  on  his  direct-examination.    Greenfield  v.  People 242 

8.  Challenges — review  of  decision  a>s  to.]    In  reviewing  the  decision  of 

a  trial  court  upon  a  challenge  to  the  favor,  the  appellate  court  has  the  power, 
and  it  is  its  duty,  to  pass  upon  the  facts  de  novo,  from  the  evidence  adduced 
before  the  court  below.    Id. 

4. Emdence  upon.']    Since  the  passage  of  the  act  of  1878,  by  which 

challenges  both  for  principal  cause  and  for  favor  are  to  be  tried  by  the  court 
it  is  not  necessary  to  reiterate,  upon  the  challenge  for  favor,  the  evidence 
taken  upon  a  challenge  for  principal  cause  on  the  same  ground;  but  the 
court  is  to  decide  upon  the  testimony  given  on  both  challenges.    Id. 

5.  Impression  as  to  guHt — when  it  does  not  render  a  juror  incompetent.'] 

Where,  upon  a  challenge  for  favor,  it  appeared  that  the  person  challenged 
had  a  preconceived  impression  as  to  the  guilt  of  the  accused,  based  upon 
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statements  which  he  had  read  in  an  account  of  a  fonner  trial,  which  state- 
ments might  or  might  not  be  supported  by  the  evidence,  but  he  believed  he 
could,  if  sitting  as  a  juror,  render  a  fair  and  impartial  verdict  on  the  evi- 
dence, notwithstanding  such  impression,  held,  that  the  challenge  was  prop- 
erly overruled.    Id. 

6.  Impeaching  chara>eter  of — rebulMng  testimony  —  what  admissible  as,']  \ 

Upon  the  trial  of  an  action  for  assault  and  battery,  the  defendant  having  i. 

called  severaJ  witnesses  who  testified  to  the  bad  character  of  the  plaintiff,  a  i, 

milliner,  who  had  testified  in  her  own  behalf,  she  was  recalled  and  asked:  ''J 
"  How  was  it  as  to  the- better  class  of  ladies  in  the  village  patronizing  you  up 

to  that  time?  " 

Held,  that  the  question  was  improper,  and  that  the  court  erred  in  allowing 
it  to  be  put  and  answered  against  the  objection  and  exception  of  defendant's 
counsel.    Haoadorn  «.  Kearney 286 

7.  §  399  of  Code — "assignee" — meaning  qf — what  witnesses  excluded 

bv.]    An  action  was  brought  apon  a  promissory  note  made  by  the  defendant  it 

Vv  amer,  to  the  order  of  and  indorsed  by  one  Ayer,  and  subsequently  indorsed  *- 

by  one  Alexander,  and  by  him  transferred  to  the  plaintiff.    Alexander  died  J 

before  the  trial.    The  signatures  of  the  maker  and  indorsers  were  proved,  / 
Ayer  was  called  by  the  defendants,  the  legal  representatives  of  Warner,  and 

against  plaintiff's  objection  and  exception  allowed  to  testify  as  to  a  personal  ^ 

transaction  between  nimself  and  Alexander,  tending  to  establish  the  defense  | 

of  usury.  *  I 

Held,  that  Richardson  was  an  "assignee"  of  Alexander,  within  the  mean 
ing  of  section  899  of  the  Code.  ^ 

That  Aver  was  a  person  "from,  through  or  under  whom"  Richardson 
derived  title  within  the  meaning  of  that  section. 

That  the  fact  that  the  defendants,  the  legal  representatives  of  Warner,  by 
whom  Ayer  was  called,  did  not  derive  title  from  him,  did  not  render  him 
competent. 

That  the  evidence  should  have  been  excluded.    Richardson  d.  Warner,    18 

8.  See,  829  of  the  (Me  of  Giva  Procedure.]    Under  section  829  of  the 

Code  of  Civil  Procedure,  which  is  the  substitute  for  section  399  of  the  old 
Code,  the  witness  would  have  been  competent,  as  by  that  section  the  witness 
is  only  prohibited  from  being  examined  in  his  own  behalf  or  interest,  or  in 
behali  of  the  party  succeeding  to  his  title  or  interest.    Id. 

WOBDS  —  Submission  of  m^eaning  of  to  jury.]  To  the  question  in  the  appli- 
cation, **  Is  the  party  subject  to  dyspepsia,  dysentery  or  diarrhoea  ?  '*  D. 
answered  "No."  Upon  the  trial  the  court  charged  the  jury:  "You  will 
say  what  is  the  fair  meaning  of  the  words  "subject  to.*  Does  it  mean  a 
single  occurrence  of  a  disease  —  a  single  attack  —  or  does  it  mean  that  one 
has  been  habitually  attacked,  or  that  he  is  under  the  possession  of  the 
disease  ?  *  *  «  Looking  at  this  question,  it  is  for  you  to  say  whether  he 
was  subject  to  dyspepsia,  dysenterv  or  diarrhoea."  Held,  that,  as  submitted, 
there  was  no  error  in  idlowing  the  jury  to  determme  the  meaning  of  the 
words  "  subject  to."    Edington  v.  Mtha  Life  Ins.  Co 543 

WBONGh-DOEB  —  No  presumption  indulged  in  fo/wr  of 

See  OuTHouBB  f>.  Outhouse 180  *" 


i^^jf_u<a/. 
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